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CouET  OF  Appeals  of  KEifTTUOKT. 


HUGHES'S   REPORTS 1796  to  1801 1  vol. 

PRINTED  DECISIONS  (Snked) 1801  to  1806 1  vol. 

HARDIN'S   REPORTS 1805  to  1808 1  vol. 

BIBB^S   REPORTS 1808  to  1817 4  vols. 

A.  K.  MARSHALL'S  REPORTS 1817  to  1821 8  vols,  in  2 

LITTELL'S  REPORTS 1822  to  1824) 

[ 6  vols,  in  8 

LITTELL'S  SELECTED  CASES  (1  vol.)...1796  to  1821  j 

T.  B.  MONROE'S  REPORTS 1824  to  1828 7  vols,  in  8 

J.  J.  MARSHALL'S   REPORTS 1829  to  1882.. 7  vols,  in  4 

DANA'S  REPORTS 1888  to  1840 9  vols,  in  6 

BEN    MONROE'S   REPORTS 1840  to  1868 18  vols. 

METCALFE'S  REPORTS 1869  to  1868 4  vols. 

DUV ALL'S  REPORTS 1864  to  1866 2  vols. 

BUSH'S  REPORTS 1866  to  1876 10  vols. 

The  above   Reporls  can  be  furnished  on   favorable  terms  by 

JOHN  P.  MORTON  &  CO. 

r 

LA  W-BOOK  PUBLISHERS, 

LOUISVILLE,  KY. 
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PRINCIPAL  OFFICERS  OF  THE  STATE. 


JAMES  B.  McCREARY,  Governor. 

Elected  first  Monday  in  August,  1875,  for  term  of  four  years. 

JOHN  C.  UNDERWOOD,  Lieutenant-Governor. 

Elected  first  Monday  in  August,  1875,  for  term  of  four  years. 

J.  STODDARD  JOHNSTON,  Secretary  of  State. 

THOMAS  S.  PETTIT,  Private  Secretary  to  the  Governor. 

THOMAS  S.  BRONSTON,  Assistant  Sec'y  of  State. 

OWEN  W.  GRIMES,  State  Librarian. 

THOMAS  E.  MOSS,  Attorney-General. 
Elected  flist  Monday  in  August,  1875,  for  term  of  four  yean. 


TREASURER'S  OFFICE: 

JAMES  W.  TATE* Trbasuber.       99 

JAMBS  B.HAWKINS Clkrk. 


LAND  OFFICE: 

THOS.  D.  MARCUMt Register.  99 

RICHARD  SHARP Dbp'ty  Rkqister. 

JOHN  B.  BROWN Clerk.  ee 


PUBLIC  INSTRUCTION: 

H.  A.  M.  HENDERSON* Supkrintendknt. 

E.  C.  WENT Clkrk. 

C.  VAUGHAN Clerk. 

^Re-elected  first  Monday  in  August,  1875,  for  term  of  four  years, 
t  Elected  first  Monday  in  August,  1875,  for  term  of  four  yean, 
(xii) 
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ttJBLIC  ACCOUNTS: 

D.  HOWARD  SMITH* .AimiToa. 

JAMES  M.  WITHROW Ass't  Auditob. 

ABNER  H.  SINCLAIR Clbrk. 

JOHN  A.  CRITTENDEN Olxrk. 

L.  D.  HOLLOWAY ..Clxbk. 

C.  T.  BAIRD ^ Clerk. 

R.  M.  ALDRIDGE Cl«rk. 

JOHN  N.  MARKHAM... ClRRk. 

W.  J.  STEELE Clbrk. 

WM.  A.  SMITH Clkrk. 

INSURANCE  BUREAU: 

GUSTAVXTS  W.  SMITH Commissioitr*. 

WILLIAM  S.  SMITH- Deputy  Com'r. 

THOMAS  CARTER Book-keeper. 

BEDFORD  LESLIE Clerk. 

DAVID  MERRIWETHER,  Jr Clerk. 


ADJUTANT-GENERAL'S  OFFICE. 
J.  M.  WRIGHT. Adj't-Genkral. 


QUARTERMASTERrGENERAL»S  OFFICE. 

FAYETTE  HEWITT Q.  M.  Gkiteral. 

WILLIAM  G.  LOBBAN Clerk. 

LEWIS  CRAIG Clerk. 

*B*^lected  flnt  Monday  in  Augast,  1875,  for  term  of  fonx  yeom 

(xiii) 
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JUDGES  OF  CIRCUIT  COURTS. 

Elected  First  Monday  In  Ang:ast»  1874,  for  Term  of  Six  Years. 

lat  Dlstrictr-Hon.  W.  W.  ROBERTSON Mayfield. 

2d   District— Hon.  J.  R.  GRACE. Cadiz. 

3d   District— Hon.  B.  P.  CISSELL Hendbrson. 

4th  District— Hon.  R.  C.  BOWLING Russellvillb. 

5th  District— Hon.  JAMES  STEWART Owensboro. 

6th  District— Hon.  JAMES  GARNETT Columbia. 

7th  District— Hon.  J.  C.  WICKLIFFE Babdstown. 

8th  District— Hon.  M.  H.  OWSLEY Lancaster. 

9th  District— Hon  W.  L.  JACKSON ^ Loubvillk. 

10th  District— Hon.  J.  D.  HUNT Lexinqtok. 

11th  Districtr-Hon.  GEORGE  C.  DRANE Frankfort. 

12th  District— Hon.  J.  8.  BOYD Cynthiana. 

18th  District— Hon.  ROBERT  RIDDELL... Irvine. 

14th  District^Hon.  GEORGE  M.  THOMAS. Vanceburg. 

15th  District— Hon.  WILLIAM  H.  RANDALL London. 

16th  District— Hon.  W.  C.  IRELAND Ashland. 


JUDGES  OF  COMMON  PLEAS  COURT& 


First  District Hon.  J.  D.WHITE Paducah. 

Third  District ..Hon.  CASWELL  BENNETT Smithland. 

JeflTerson  Court  of...Hon.  HENRY  J.  STITES Louisville. 

Warren  Court  of.....Hon.  W.  L.  DULANEY Bowling  Green. 


JUDGES  OF  CRIMINAL  COURTS. 


Eleventh  Di8trict...Hon.  O.  D.  McMANAMA Williahstoww. 

Twelfth  District Hon.  GEORGE  G.  PERKINS ^ CoyzNOTOir. 

(xiv) 
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JUDGE  OF  CHANCERY  COURT 

FOR  CAMPBELL,  KENTON,  BRACKEN,  AND  PENDLETON  COUNTIBS. 
Hon.  JOHN  W.  MENZIES.. ^.^ Covinoton. 


LOUISVILLE  CHANCERY  COURT. 


Chancellob,  Hon.  H.  W.  BRUCE.. LouisyiLLX. 

YlGB-CHAMCKLLOB,  Hon.  JAMES  HARLAN ^Loxjibvillb. 


COMMONWEALTH'S  ATTORNEYS. 

Sleoted  First  Monday  In  Anflrnst,  1874,  for  Tenn  of  Six  Tears. 

l8t  District— B.  A.  NEALE. Maypield. 

2d    Distrlct—HUNTER  WOOD Hopkinsvillb. 

Sd    District— JOHN  W.  LOCKETT Henderson. 

4th  District^D.  C.  WALKER Frankun. 

5th  District— JOSEPH  HAYCRAFT^. Euzabethtown. 

6th  District^D.  R  CARR Glasgow. 

7th  Districtr-PHILIP  B.  THOMPSON,  Jr.- Harrodsburo. 

Sth  District— GEORGE  DENNY,  Jr- Lancaster. 

Mh  District— *BA8IL  W.  DUKE. Louisville. 

10th  District— J.  LAWRENCE  JONES Lexington. 

Uth  Districtr-WARREN  MONTFORT Newcastle. 

12th  District— W.  W.  CLEARY Covington. 

12»th  Districtr-J.  W.  KENDALL West  Liberty. 

14th  District— A.  E.  CX)LR Flemingsbubo. 

16th  District— JAMES  H.  TINSLEY Babboubsvillb. 

Iflth  District— A.  J.  AUXIER Pikevillb. 

^Elected  August  14, 1875,  to  fill  the  unexpired  term  of  Phil.  Lee,  deceased. 

(rv) 
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COimT  OP  APPEALS  OP  KENTTJCKT. 

Ja«#M  ttt  Oflksfr  ai  the  tl««  the  DedsioM  Reported  la  thJe  Telame  were  Beadertd. 

Hon.  MORDECAI  R.  HARDIN Chief  Justice Frankfobt. 

Hon.  BELVARD  J.  PETERS. Judge Mr.  StERtiKe. 

Hon.  WILLIAM  LINDSAY Judge Cunton. 

Hon.  WILLIAM  S.  PRYOR Judge Newcastle. 

The  Court  at  Its  meetinir  In  September,  1874,  was  oonstttnted  as  follows : 

HON.  BELVARD  J.  PETERS Chief  Justice Mt.  Sterung. 

Hon.  WILLIAM  LINDBAY .....^Juttot ^ CXiNton. 

Hon.  WILLIAM  8.  PRYOR Judge Newcastle. 

Hon.  MARTIN  H.  COFER.. Judge Elizabethiown. 


OFFICERS    OF   THE   COURT   OF    APPEALS 

At  the  time  of  the  publloatlon  of  this  Tolnme. 

THOS.  E.  MOSS* Attorney-Qenkbal. 

W.  P.  D.  BUSH Reporter. 

THOMAS  C.  JONES Clerk. 

VIRGIL   HEWITT/.^.« -..^.^...., ^.»....«..„ „, Deputy  Clerk. 

B.  F.  MEEK,  Jr. Deputy  Clerk. 

GEORGE  A.  ROBERTSON Sergeant-at-abms. 

A.  W.  VALLANDINGHAM Tipstaff. 

WILLIAM  FRENCH Janitor. 


TERMS  OF  COURT  OF  APPEALS. 

Sessions  held  In  Frankfort,  Ky. 

Summer  Tebm  commences  first  Monday  in  June. 
Winter  Term  commences  first  Monday  in  Deeember. 

BULB  OF  Coi7BT.->PQraiiant  to  authority  vested  in  this  Court  hy  the  0th  section  of 
article  2,  chapter  28,  of  the  General  Statutes,  ordered  that  after  the  Summer  Term, 
which  commences  on  first  Monday  in  June,  1875,  the  terms  of  this  Court  shall  com- 
mence and  end  as  follows:  the  Jannary  Term  shall  begin  on  first  Monday  in  Jantiary 
and  end  on  80th  day  of  June ;  and  the  September  Term  shall  begin  on  first  Monday 
in  September  and  end  on  24th  day  of  December  in  each  succeeding  year.— -4pr.  22, 1875. 


Note.— The  Reporter  requests  attorneys  to  append  to  their  briefs  a  list  of  the 
authorities  cited  and  relied  on. 


« Elected  first  Monday  In  August,  1975,  for  term  of  four  yean. 
(XTi) 
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DECISIONS 


OF  THE 


COURT  OF  APPEALS  OF  KENTUCKY. 


WINTEE  TEEM,  1873. 


Case  1— PETITION  EQUITY— Degembeb  5. 

Allison,  &c.  y.  Louisville,  Harrod's  Creek  & 
Westport  Railway  Company. 

APPEAL    FBOM    LOUISVILLE    CHAKCERY    GOUBT. 

1.  AK  act  BEQUIBING  COUKTY  COUBT  to  8UB8CBIBE  FOB  STOCfC-  IK  A 

BAILBOAD  COMPANY  IK  BEHALF  OF  A  PBECIKCT  THBOUOH  IfHICH 

THE  BAILBOAD  PASSES  IS  SUSTAINED.— The  act  of  the  legislature 
required  the  couoty  court  to  subecribe  for  a  certain  Dumber  of 
shares  of  capital  stock  of  the  railroad  company  in  behalf  of  a  certain 
precinct  in  the  county,  and  to  issue  in  payment  therefor  the  coupon 
bonds  of  that  precinct.  The  preamble  of  said  act  recites  that  it  was 
passed  upon  the  petition  of  a  majority  of  the  voters  and  tax-payers 
in  the  precinct  BM,  that  the  act  was  constitutional,  and  that  no 
case  for  an  injunction  against  the  subscription  was  made  out 

2.  Preamble  ik  the  act  is  held  to  be  at  least  prima  faeie  evidence  of 

the  fact  set  forth  in  the  preamble. 

J.  F.  BuLIilTT, \  1?       A        11      f 

BuLi-iTT,  Bullitt  &  Hareib,  J    '    •    •    •  PP®         » 

cited 

Acts  of  1870,  2  Session  Acts  1869-70,  pp.  426,  526. 

Act  of  December  20, 1871.        Act  of  February  18, 1878. 

Act  of  February  20,  1878. 

Constitution  of  Kentucky,  sec.  2,  art.  18. 

8  littell,  480,  Elmondorff  v.  CarmichaeL 

Vol.  X.— 2  (i) 
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For  Appellee, 


2  BUSH'S  REPORTS.  [vol.  x- 

AUiBon,  &c.  T.  LouiBTille,  Harrod's  Creek  k  Weittpori  Railway  Go. 

8  Bash,  209,  Shelby  County  Ck)art  v.  Cumb.  A  Ohio  B.  B.  Co. 

9  B.  Mon.  627,  Talbot  v.  Dent 

1  Duvall,  295,  Louisville  v.  Commonwealth. 

1  J.  J.  Marsh.  663,  Davis  v.  Ballard. 

7  B.  Mon.  167,  Pearce  v.  Patton. 

2  Met  860,  Cypress  Pond  Draining  Co.  v.  Hooper,  Suu 

11  B.  Mon.  143,  Justices  of  Clark  v.  Paris,  Ac,  T.  P.  R.  Co. 

13  B.  Mon.  1,  Slack  v.  Maysville  &  Lexington  Railroad  Co. 

68  Penn.  820,  Philadelphia  v.  Field. 

46  Barb.  210,  People  v.  Mitchell. 

16  B.  Mon.  491,  City  of  Covington  v.  Southgate. 

Andy  Baenett, 
I.  W.  Edwards^ 
John  Harding, 
John  Roberts, 
Wm.  F.  Barret, 
St.  John  Boyle, 

CITED 

Constitution  of  Kentucky,  sec  29,  art  4. 

Act  to  establish  a  county  court  for  Jefferson  County,  sec  16. 
^  Dillon  on  Municipal  Corporations,  sec.  46. 
.  T)ooley's  Constitutional  Limitations,  879. 

Act  of  March  22, 1871. 

Act  of  February  26, 1873, 1  Session  Acts  1873,  pp.  319-821. 
9  B.  Mon.  632,  Talbot  v.  Dent 

8  Bush,  216,  Shelby  County  Court  v.  Cumb.  A  Ohio  R.  R.  Co. 
2  Redfield  on  Railways,  896. 

9  Bush,  610,  Tyler's  ex'r  v.  E.  &  P.  Railroad  Co. 

JUDGE  LINDSAY  delivered  the  opinion  of  the  court. 

By  an  act  of  the  General  Assembly,  which  became  a  law 
without  the  signature  of  the  governor  on  the  26th  of  February, 
1873,  entitled  "An  act  for  the  benefit  of  the  Louisville,  Har- 
rod's Creek  &  Westport  Railway  Company,*'  it  is  enacted 
"that  the  County  Court  of  JeflFerson  County  subscribe  for 
twelve  hundred  and  fifty  shares  of  the  capital  stock  of  the 
said  Louisville,  Harrod's  Creek  &  Westport  Railway  Com- 
pany, in  behalf  of  said  Harrod's  Creek  Precinct,  and  issue  to 
said  railway  company  in  payment,  therefor  the  coupon  bonds 
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Allison,  &c.  T.  Louisville,  Harrod's  Creek  k  Westport  Railway  Co. 

of  the  said  precinct,  in  denominations  of  not  less  than  one- 
hundred  nor  more  than  one  thousand  dollars,  payable  to  b€are^^ 
twenty  years  after  date,  and  bearing  interest  at  the  rate  of  six 
per  centum  per  annum  from  date  until  paid,  and  payable  semi- 
annually/' 

The  duty  imposed  upon  the  County  Court  of  Jefferson 
County  is  purely  ministerial,  and  from  the  language  of  the 
section  quoted  it  seems  evident  that  said  court  was  invested* 
with  no  discretion;  but  was  required,  as  the  agent  of  the  Gen- 
eral Assembly,  to  do  a  given  act,  the  propriety  of  which  had 
already  been  passed  upon  by  the  law-making  power.  The 
time  at  which  the  subscription  was  to  be  made  is  not  fixed  by 
the  act;  but  it  may,  in  fact  must,  be  assumed  that  it  was- 
intended  that  it  should  be  made  within  a  reasonable  time  after 
the  act  took  effect.  The  imperative  character  of  the  language 
used  forbids  the  conclusion  that  the  subscription  directed  was 
not  to  be  made  until  one  hundred  thousand  dollars  of  stock 
had  been  subscribed  for  by  private  individuals. 

The  sixth  section  of  the  act  seems  to  contemplate  the^ 
possibility  that  with  this  subscription  the  road  could  not  be 
extended  farther  than  the  Oldham  county-line;  and  we  are 
inclined  to  the  opinion  that  the  conviction  upon  the  part  of 
the  General  Assembly  that  the  subscription  by  Harrod's  Pre- 
cinct for  twelve  hundred  and  fifty  shares  of  the  capital  st^>ck 
of  the  company  would  enable  it  to  extend  its  road  to  that 
point  exercised  a  controlling  influence  in  inducing  the  enact- 
ment of  the  mandatory  statute  called  in  question  by  this 
proceeding.  This  court  can  not  therefore  adjudge  that  the 
provisions  of  this  act  are  to  be  regarded  as  modified  or  re- 
stricted by  any  thing  contained  in  the  original  charter  of  the 
company,  or  in  the  various  acts  amendatory  of  such  charter. 

Appellants  insist  that  the  act  is  unconstitutional  because  it 
provides  that  Harrod's  Precinct  shall  be  compelled  to  become 
a  stockholder  in  a  private  corporation.     The  general  doctrine. 
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Allison,  &c.  T.  LouisTille,  Harrod's  Cr6«k  k  Westport  Railway  Co. 

that  local  communities  may  with  their  own  consent  be  taxed 
for  the  purpose  of  building  railroads  in  which  they  have  a 
peculiar  local  interest  is  conceded;  but  it  is  argued  that  the 
construction  and  operation  of  railways  is  not  necessarily  a 
governmental  duty,  and  that  a  local  community,  such  as  a  city, 
county,  or  precinct,  can  not  be  required,  without  the  consent 
of  a  majority  of  the  people  to  be  affected,  or  of  their  local 
representatives,  to  become  a  stockholder  in  a  private  corpora- 
tion engaged  in  such  an  undertaking. 

For  the  purposes  of  this  litigation  this  doctrine  may  be 
accepted  as  correct,  and  yet  we  feel  constrained  to  decide  that 
the  vice-chancellor  properly  refused  appellants  the  order  of 
injunction  prayed  for.  The  preamble  to  the  act  recites  that  it 
was  passed  upon  the  petition  of  a  majority  of  the  voters  and 
tax-payers  in  the  precinct. 

Generally  the  consent  or  approval  of  the  community  to  be 
subjected  to  the  character  of  taxation  involved  in  this  case  is 
obtained  by  a  submission  of  the  question  to  the  people  at  an 
election  held  for  that  purpose^  and  the  acceptance  of  the  pro- 
visions of  the  act  by  a  majority  of  those  voting  has  uniformly 
been  held  sufficient  to  authorize  the  imposition  and  collection 
in  the  shape  of  taxes  of  such  sums  as  may  be  necessary  to  pay 
the  sum  subscribed.  In  this  case  the  legislature  declared  that 
it  had  received  in  advance  the  consent  of  not  only  a  majority 
of  the  voters,  but  of  the  tax-payers  of  Harrod's  Creek  Pre- 
cinct. If  this  declaration  be  accepted  as  true,  then  we  have 
the  consent  which  appellants  insist  is  necessary  to  bring  the 
act  within  the  constitutional  power  of  the  legislature,  and  the 
courts  can  not  interfere  to  defeat  the  legislative  will. 

Our  attention  has  been  called  to  the  case  of  Elmondorff 
V.  Carmichael  (3  Littell,  480)  as  conducing  to  establish  the 
doctrine  that  recitals  contained  in  the  preamble  to  an  act  of 
the  General  Assembly  are  not  to  be  treated  as  true  in  con- 
troversies arising  under  the  provisions  of  the  act.     The  act 
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Allison,  &c.  T.  Loaisyille,  Harrod's  Creek  &  Westport  Railway  Co. 

under  consideration  in  that  case  was  a  private  act.  The  party 
objecting  to  the  recital  claimed  that  it  divested  or  was  calcu- 
lated to  divest  him  of  title  to  realty  to  which  he  was  asserting 
claim  at  the  time  of  the  passage  of  the  act;  that  as  between 
himself  and  the  party  claiming  under  the  act  the  representa- 
tions made  to  the  General  Assembly  were  ex  parte,  and  hence 
that  he  could  not  be  prejudiced  by  a  legislative  determination 
of  a  question  of  fact  that  need  not  have  been  set  out  either  in 
the  preamble  or  body  of  the  act.  We  do  not  dissent  from  the 
doctrine  laid  down  by  the  court  in  deciding  that  question^  but 
are  of  opinion  that  it  does  not  apply  in  this  case.  This  is  a 
public  act^  intended  to  operate  upon  a  local  community,  it  is 
true,  but  for  the  purpose  of  accomplishing  an  end  deemed  by 
the  legislature  a  matter  of  public  interest  to  that  community. 
It  divests  no  private  rights,  and  affects  the  citizen  only  to  the 
extent  that  it  requires  him  to  perform  a  public  duty,  or  rather 
to  submit  to  an  assessment  against  his  property  for  the  good 
of  the  local  public. 

Appellants  claim  that  the  consent  of  a  majority  of  the 
voters  residing  within  the  territorial  limits  of  the  precinct 
was  essential  to  give  validity  to  the  action  of  the  legisla- 
ture, and  that  this  consent  is  a  jurisdictional  fact;  and  as 
the  question  was  not  submitted  to  the  voters  for  their  rati- 
fication after  the  passage  of  the  act,  it  was  necessary  that  it 
should  be  made  to  appear  that  it  had  been  obtained  before 
its  passage.  Whether  the  recital  in  the  preamble  that  the 
necessary  consent  had  been  obtained  is  or  is  not  conclusive  we 
need  not  decide ;  but  in  the  absence  of  allegation  and  proof 
to  the  contrary  the  courts  must  treat  it  as  at  least  prima  facie 
evidence  of  the  fact.  (McReynolds,  &c.  v.  Smallhouse,  8  Bush, 
456.)  The  act  under  consideration  does  not  attempt  to  render 
valid  a  subscription  for  stock  heretofore  attempted  to  be  made 
by  the  county  court  for  Harrod's  Precinct,  but  provides  for  a 
new  subscription  altogether.     It  is  not  therefore  subject  to  the 
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Pierce  t.  Commonwealth. 

rule  announced  in  the  late  case  of  Allison,  &o.  against  this 
railway  company,*  and  in  the  case  of  Gaines  v.  Gaines  (9  B. 
Monroe,  295). 

The  judgment  of  the  vice-chancellor  must  be  affirmed. 


Case  2— INDICTMENT— December  5. 

Pierce  v.   Commonwealth. 


lObtt 
13ft     1*1  FBOM  TRIMBLE  COUNTY  COURT. 

1.  The  power  to  grant  the  privilege  op  retailing  intoxicating 
LIQUORS,  under  the  statute  as  amended  by  the  act  of  January  28, 
1867,  must  be  exercised  with  discretion,  and  the  tribunal  confided 
with  the  power  is  authorized  to  grant  the  privilege  only  when 
deemed  expedient,  proper,  or  beneficial  to  the  community  or  the 
traveling  public. 

2.  The  Court  op  Appeals  will  not  interfere  when  the  proper 
tribunal  has  acted  in  the  matter,  unless  there  has  been  a  palpable 
abuse  of  discretion  or  a  manifest  disregard  of  expediency. 

S.  E.  DeHaven) For  Appellant, 

cited 

2  Duvall,  546,  Nepp  v.  Commonwealth. 
18  B.  Mon.  14,  Louisville  v.  Kean. 

John  Rodman,  Attorney-General,   ....     For  Appellee, 

CITED 

3  Bush,  147,  Hoglan  v.  Commonwealth. 

JUDGE  PETERS  delivered  the  opinion  op  the  court. 

Appellant  applied  to  the  Trimble  County  Court  for  license 
to  keep  a  tavern  in  said  county,  with  the  privilege  of  retailing 

*See  Allison,  &o.  v.  Louisville,  Harrod's  Creek  &  Westport  Railway 
Company,  0  Bush,  247. 
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intoxicating  liqaors.  The  court  below  refused  to  grant  the 
privilege^  and  appellant  complains  of  that  ruling  of  the  court. 

By  the  first  section  of  an  act  approved  January  23,  1867, 
entitled  "An  act  to  amend  chapter  99,  Revised  Statutes,  title 
'Taverns,  Tippling^houses,  ete/^'  (1  Session  Acts,  p.  10),  it  is 
provided  that  the  privilege  to  sell  spirituous,  malt,  fermented, 
or  other  intoxicating  liquors  shall  not  be  implied  or  embraced 
in  any  license  to  keep  a  tavern,  coffee-house,  boarding-house, 
restaurant,  or  other  place  of  entertainment,  licensed  by  any 
county  court  or  board  of  trustees  within  the  state,  unless  the 
judge  of  the  court  or  board  of  trustees  shall  deem  it  expedient 
to  grant  such  privilege,  and  shall  specify  the  same  in  the 
license. 

The  power  to  grant  the  privilege  to  retail  intoxicating 
liquors  must  be  exercised,  according  to  the  language  and  spirit 
of  the  statute,  with  discretion,  and  the  tribunal  authorized  to 
grant  the  privilege  is  to  do  so  when  it  deems  it  expedient^ 
proper^  or  beneficial  to  the  community  or  the  traveling  portion 
of  it  to  do  so ;  and  when  the  tribunal  to  whom  the  legislature 
has  confided  the  power  acts  in  the  matter  this  court  will  not 
interfere,  unless  there  is  a  palpable  abuse  of  discretion  or  a 
manifest  disregard  of  expediency,  neither  of  which  exists  in 
this  case. 

Wherefore  the  judgment  is  affirmed. 
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Baer  t.  Commonwealth. 
Cases  3,  4^INDICTMENT— Deoembeb  10. 

Baer  v.  Commonwealth. 
Clayton  v.  Commonwealth. 

APPEAL    FBOM    DAVIESS    CIBGUIT    OOTJBT. 

1.  Selling  liquob  to  hinobs. — ^The  only  statute  imposiiig  penalties 

for  selling,  giving,  or  furnishing  spirituous,  vinous,  or  malt  liquois 
to  minors  without  proper  authority  is  the  act  of  March  22,  1871. 

2.  The  indictment  failing  to  show  that  the  accused  was  a  licensed  vendor 

of  spirits,  the  only  penalty  that  could  be  inflicted  was  a  fine  of  fifty 
dollars. 
8.  The  jtjbisdigtiok  of  the  Coubt  of  Appeals  in  cases  of  mis- 
DEMEANOB  is  limited,  by  the  act  of  March  1,  1860,  amending 
section  842  of  the  Criminal  Code,  to  prosecutions  in  which  the 
punishment  may  exceed  a  fine  of  fifty  dollars  or  imprisonment  fbr 
thirty  days,  or  both. 

G.  W.  SwooPE, For  Appellants. 

John  Rodman,  Attorney-General,  •    •    •    •    For  Appellee, 

CITED 
Criminal  Code,  section  842. 

JUDGE  LINDSAY  delivebed  the  opinion  op  the  ootjbt. 

The  only  statute  imposing  penalties  for  selling,  giving,  or 
furnishing  spirituous,  vinous,  or  malt  liquors  to  minors  without 
proper  authority  is  that  of  March  22,  1871. 

The  penalty  imposed  for  each  violation  of  the  provisions 
of  this  act  is  a  fine  of  fifty  dollars,  except  where  the  accused 
is  a  licensed  vendor  of  spirits,  in  which  case  his  license  may 
be  forfeited,  and  he  be  disqualified  from  again  procuring  license 
for  the  period  of  twelve  months. 

These  indictments  do  not  show  that  either  of  the  accused 
was  a  licensed  vendor  of  spirits;  hence  the  only  penalty  that 
could  be  inflicted  was  a  fine  of  fifty  dollars. 
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By  an  amendment  to  section  342^  Criminal  Code  of  Practice, 
adopted  March  1,  I860,  the  jurisdiction  of  this  court  in  cases 
of  misdemeanor  is  limited  to  prosecutions  in  which  the  punish- 
ment may  exceed  a  fine  of  fifty  dollars  or  imprisonment  for 
the  term  of  thirty  days,  or  both  fine  and  imprisonment  for  the 
amount  and  term  above  stated. 

'  It  is  manifest  therefore  that  we  have  no  jurisdiction  of 
these  appeals. 

Appeals  dismissed. 


QJlSR  6— petition  EQUITY— Dbcembkb  16. 

Atkins  V.  Emison,  &q. 

appeal  from  scott  dbcuit  oourt. 

1.  Execution  sale  of  encumbered  property— Purchaser  ac- 
quires ONLY  A  LIEN. — Since  the  adoption  of  the  Bevised  Statutes 
the  purchaser  at  an  execution  sale  of  real  or  personal  pi-operty  on 
whidi  there  is  a  bona  fide  encumbrance  acquires  only  a  lien  on  the 
.  property  for  the  purchase-money  paid  and  ten  per  cent  interest, 
subject  to  the  prior  encumbrance.  (Bevised  Statutes,  sec.  1,  art  15, 
chap.  36 ;  Forrest  v.  Phillips,  &c.,  2  Met.  194;  Ck)vington  Bridge  Co. 
T.  Walker,  2  Durall,  150.) 

S.  7%e  Ugidaturt  never  intended  thai  the  ovmer  in  ntch  ocue  should  he 
dtprwed  of  hie  title;  but,  on  the  contrary,  not  only  permitted  him  to 
redeem,  but  gave  to  the  purchaser  only  a  lien  subordinate  to  the 
bona  fide  encumbrances  preceding  it. 

8.  Purchaeer  may  enforce  hie  lien, — Where  the  defendant  in  the  execution 
fiiils  to  redeem,  the  purchaser  of  encumbered  property  has  the  right 
to  resort  to  a  court  of  equity  to  enforce  his  lien,  and  should  make 
all  persons  interested  parties  to  the  action. 

4.  The  lien  for  the  purchase -money  is  in  effect  a  junior 
MORTGAGE,  except  that  when  the  purchaser  acquires  the  lien  by 
sale  under  execution  it  extinguishes  the  original  debt,  and  the 
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liability  on  the  part  of  the  execution  debtor  no  longer  exists^  the 
property  alone  being  bound  for  it. 

5.  Purchases  may  assail  pbiob  encumbbances.  —  The  purchaaer 

of  encumbered  property  at  execution  sale  is  not  estopped  from 
assailing  any  encumbrance  thereon  as  void  or  discharged,  although 
his  purchase  was.  made  subject  to  the  prior  encumbrances,  and  their 
removal  by  payment  or  otherwise  inures  to  his  benefit  by  rendering 
his  claim  more  secure. 

6.  Payment  disghabges  the  pbiob  liens.— The  execution  debtor 

will  not  be  substituted  to  the  rights  of  the  holder  of  the  prior  lien 
by  paying  the  debt  it  secures,  but  the  lien  is  thereby  discharged; 
and  this  rule  holds  also  where  the  lien  is  enforced  by  a  sale  of  the 
property,  and  it  is  purchased  by  a  third  party  with  the  funds  of  the 
execution  debtor. 


.Payne,  .1 For  Appelhmt, 

Pbewbtt,J 


Geo.  V. 
Geo.  E. 

CITED 
Revised  Statutes,  chap.  86,  art  15. 
2  Metcalfe,  194,  Forrest  v.  Phillips,  &c. 


J.  M.  Adams,     .    -    - ) 

Craddoce  &  Trabue,  > For  Appellees, 

T.  B.  Ford,  .    •    .    J 

CITED 
6  Bush,  821,  Campbell  v.  Wooldridge. 

JUDGE  PBYOB  delitebbd  the  opinion  of  the  ooubt. 

David  Emison  and  Benjamin  Emison,  being  about  to 
engage  in  the  business  of  distilling,  executed  a  bond  to  the 
United  States  of  America,  conditioned  as  required  by  law, 
with  William  A.  Atkins  and  John  M.  Smith  their  sureties. 

An  action  was  instituted  on  this  bond  in  the  Circuit  Court 
of  the  United  States  in  and  for  the  Sixth  Circuit  and  Kentucky 
District,  and  a  recovery  had  against  the  Emisons  as  princi- 
pals and  Atkins  and  Smith,  the  sureties,  for  the  sum  of  one 
thousand  and  fourteen  dollars,  with  interest  from  the  24th 
of  February,  1872,  and  forty-three  dollars  costs. 

An  execution  was  issued  on  this  judgment,  and  by  the 
proper  officer  levied  on  a  tract  of  fifty-four  acres  of  land  in 
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Scott  County^  as  the  property  of  Benjamin  Emison^  one  of  the 
principals^  subject  to  a  mortgage  thereon  in  favor  of  Lucy 
Hancock  for  one  thousand  five  hundred  dollars.  The  land 
was  sold  subject  to  this  lien,  and  purchased  by  the  appellant, 
William  A.  Atkins,  one  of  the  sureties,  for  the  debt,  interest, 
and  costs.  He  afterward  paid  the  debt  on  an  execution  issued 
on  his  sale-bond,  and  the  same  was  indorsed  by  the  marshal 
satisfied  in  full. 

Atkins  then  instituted  the  present  action  in  equity  against 
the  two  Emisons,  as  well  as  his  co-surety  Smith  in  the  original 
bond,  and  also  Lucy  Hancock,  seeking  to  enforce  his  lien 
upon  the  mortgaged  property  by  reason  of  his  purchase  under 
the  execution. 

It  is  alleged  in  the  petition,  among  other  things,  that  the 
mortgage  to  Lucy  H!ancock  was  fraudulent,  and  that  if  any 
debt  ever  existed  on  the  part  of  the  Emisons  to  her,  it  has  long 
since  been  paid  off.  The  defendants  are  each  and  all  called 
on  to  make  full  disclosure  in  relation  to  the  consideration  of 
the  notes  intended  to  be  secured  by  the  mortgage.  It  is 
further  alleged  that  the  co-surety,  John  M.  Smith,  purchased 
after  the  sale,  under  the  execution  to  appellant,  .ten  acres  of 
the  same  tract  of  land,  under  a  judgment  in  a  court  of  equity 
subjecting  it  to  a  vendor's  lien ;  that  the  purchase  by  Smith, 
although  ostensibly  for  himself,  was  for  the  benefit  of  the 
Emisons,  and  held  by  him  for  the  use  of  the  latter  in  order 
that  they  might  avoid  the  payment  of  their  debts;  and  that 
David  Emison  was  then  in  possession. 

He  asks  for  a  judgment  subjecting  the  land  to  the  payment 
of  his  debt,  disregarding  the  mortgage  to  Mrs.  Hancock ;  and 
if  that  proves  insufficient,  he  asks  for  a  personal  judgment 
against  the  Emisons  for  the  remainder,  and  that  the  tract  of 
land  purchased  by  Smith  for  them  be  subjected  to  its  payment. 

A  general  demurrer  was  filed  to  the  petition  by  all  the 
defendants.    A  special  demurrer  was  filed  by  Lucy  Hancock, 
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counsel  insisting  that  the  appellant^  having  purchased  under 
the  execution  subject  to  the  mortgage,  is  now  estopped  to 
deny  its  validity. 

It  is  also  argued  upon  demurrer  for  the  Emisons  and 
Smith  that  when  the  appellant  purchased  under  the  execution, 
having  bid  the  full  amount  thereof,  he  released  them  (the 
original  obligors)  from  all  liability,  and  his  only  remedy 
consists  in  his  right  to  enforce  his  lien  upon  the  land  mort- 
gaged for  the  amount  paid  on  his  purchase,  except  that  portion 
of  it  sold  to  satisfy  the  vendor's  lien.  The  court  below  sus- 
tained the  general  demurrer  and  dismissed  appellant's  petition. 

The  facts  alleged  present  a  cause  of  action.  The  original 
proceeding  by  which  the  judgment  and  execution  were  obtained 
by  the  government  against  the  obligors  in  the  bond  is  fully 
set  forth;  the  salr  of  the  land  under  the  execution  by  the 
marshal  subject  to  the  mortgage  is  alleged,  and  the  purchase 
and  payment  of  the  money  by  the  appellant  as  well  as  the 
fiiilure  of  the  obligors  or  the  owner  to  redeem  it. 

It  has  been  repeatedly  held  by  this  court  that  since  the 
adoption  of  the  Revised  Statutes  the  purchaser  at  the  sale 
of  real  or  personal  estate  upon  which  there  was  a  bona  fide 
encumbrance  by  mortgage,  etc.,  acquired  only  a  lien  on  the 
property  for  the  purchase-money  paid  by  him  and  ten  per  cent 
interest,  subject  to  the  prior  encumbrance.  This  is  in  fact  the 
language  of  the  act  itself.  (1  Revised  Statutes,  p.  488,  art.  15, 
sec.  1 ;  Forrest  v.  Phillips,  &c.,  2  Met.  194;  Covington  Bridge 
Company  v.  Walker,  2  Duvall,  150.) 

The  defendants  in  the  execution  having  &iled  to  redeem 
the  land,  the  only  remedy  left  the  appellant  for  the  collection 
of  his  money  was  in  resorting  to  a  court  of  equity  to  enforce 
his  lien,  and  in  doing  so  it  was  incumbent  on  him  to  make 
all  the  parties  interested  defendants  to  the  action.  Lucy 
Hancock  and  Benjamin  Emison  were  both  necessary  parties, 
for  the  reason  that  the  one  held  the  mortgi^  and  the  other 
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owned  the  land  upon  which  these  encumbrances  had  been 
created. 

If  the  land  when  sold  by  the  chancellor  more  than  satisfied 
the  debts^  or  if  there  was  any  left  after  satisfying  their  liens, 
it  belonged  to  Benjamin  Emison,  as  he  had  never  parted  with 
the  title  except  such  as  was  vested  in  the  mortgage. 

The  legislature  never  intended  by  the  act  in  question  to 
deprive  the  owner  of  his  title;  but,  on  the  contrary,  not  only 
permitted  him  to  redeem  it,  but  gave  to  the  purchaser  only  a 
lien  subordinate  to  the  bona  fide  encumbrances  preceding  it ; 
and  in  the  disposition  of  the  property  or  its  proceeds,  under 
the  judgment  of  a  court  of  equity  enforcing  these  liens,  the 
remnant  of  the  mortgaged  estate  belongs  to  the  mortgagor. 

This  lien  for  the  purchase-money,  made  so  by  reason  of 
the  statute,  is  in  effect  a  junior  mortgage,  with  the  exception 
that  when  the  purchaser  acquires  this  lien  by  sale  under 
execution  it  extinguishes  the  original  debt,  and  the  liability 
on  the  part  of  the  execution  debtor  no  longer  exists.  The 
debt  or  execution  having  been  satisfied,  the  purchaser  must 
look  to  the  property  on  which  this  lien  exists  by  reason  of 
the  execution  sale  for  his  indemnity,  and  nowhere  else,  as  he 
agrees  in  making  the  purchase  to  pay  the  debt  for  the  lien 
subject  to  the  prior  encumbrance.  If  the  land  fails  to  satisfy 
the  lien,  the  loss  is  on  him  and  not  on  the  original  debtor,  and 
therefore  the  appellant  is  not  entitled  to  a  personal  judgment. 
Emison  can  not  be  made  liable,  for  the  reason  that  the  exe- 
cution against  him  has  been  satisfied,  and  the  purchaser  has 
obtained  all  he  purchased. 

There  is  no  rule  of  equity,  however,  nor  any  provision 
of  the  statute  creating  this  lien,  precluding  the  appellant  from 
aasailing  the  mortgage  executed  to  Lucy  Hancock  on  the 
ground  of  fraud,  or  from  showing  that  the  debt  it  was  intended 
to  secure  has  been  fully  paid  off  by  Emison.  His  lien  is 
upon  the  whole  land,  subject  to  this  encumbrance,  and  whei 
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the  lien  created  by  the  mortgage  is  removed^  either  by  the 
payment  of  the  money  or  the  judgment  of  the  chancellor^ 
the  whole  tract  may  be  sold^  if  necessary  to  satisfy  that 
execution  lien,  unless  the  ten  acres  sold  to  satisfy  the  vendor's 
lien  was  purchased  by  Smith  for  himself  and  not  Benjamin 
Emison. 

On  demurrer  the  allegations  of  the  petition  are  taken  as 
true;  and  it  being  expressly  alleged  that  this  vendor's  lien 
was  discharged  by  the  purchase  of  8mith  for  Benjamin  Emison 
of  the  ten  acres,  and  that  the  former  was  holding  the  title  to 
avoid  the  payment  of  Emison's  debts,  this  purchase  must 
result  as  a  discharge  of  the  lien,  and  inure  to  the  benefit  of 
those  that  were  subordinate  to  the  vendor's  lien  for  the 
purchase-money.  If  the  ten  acres  were  purchased  by  David 
Emison  or  by  Smith  in  good  faith,  and  not  as  alleged,  they 
must  hold  the  property,  as  the  vendor's  lien  under  which  they 
purchased  was  superior  to  the  liens  of  either  Lucy  Hancock 
or  the  appellant.  These  parties  are  not  debtors  to  either  the 
original  execution  creditor  or  to  the  purchaser  under  the 
execution,  nor  is  Benjamin  Emison  a  debtor;  but  if  he  has 
paid  off  liens  on  this  tract  of  land  owned  by  him  that  were 
superiar  to  the  mortgage  or  to  the  lien  of  appellant,  or  Smith 
has  done  so  for  him,  he  will  not  be  substituted  to  the  rights 
of  his  vendor,  and  thus  defeat  the  subsequent  liens  of  Lucy 
Hancock  and  the  appellant.  Therefore,  if  this  vendor's  lien 
has  been  removed  by  Benjamin  Emison,  and  the  mortgage  paid 
off  or  is  fraudulent,  the  appellant  can  subject  the  whole  land 
to  the  payment  of  his  debt;  but  if  the  mortgage  is  a  valid 
subsisting  lien,  he  must  sell,  as  he  purchased,  subject  to  it. 

It  results  therefore  that  the  court  below  erred  in  sustaining 
the  demurrer  and  dismissing  appellant's  petition. 

The  judgment  is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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Casb  6— indictment  FOR  MURDER-April  16.  .^^^^ 

Berry  v.  Commonwealth. 

APPEAL    FBOH    KNOX    CIBCUIT    COUBT. 

1.  Pboop  OF  CONFESSION  —  ENTIRE  CONVERSATION.— If  a  part  of  a 

conTersation  is  relied  on  as  proof  of  a  confession  of  crime,  the 
accused  has  the  right  to  lay  before  the  court  all  that  was  said  in 
the  conTersation  relative  to  the  matter  in  issue,  and  is  not  confined 
to  that  portion  which  is  merely  explanatory  of  the  part  already 
pTOTed  against  him.    (1  Greenleaf  on  Evidence,  218.) 

2.  Tke  teatimony  of  a  antneas  called  to  prove  a  con/esnon  is  inadmissible  as 

evidenee,  if  he  does  not  remember  all  the  conversation,  or  at  least 
tbe  substance  of  all  that  was  said  at  the  time  on  the  subject. 

8.  Homicide  in  self -defense— Danger  must  be  imminent. — ^To 
excuse  a  homicide  on  the  ground  of  self-defense  the  slayer  must 
have  reasonable  ground  to  believe,  and  must  believe,  that  he  is  in 
immediate  danger  of  losing  his  life  or  of  great  bodily  harm  from 
the  attack  of  his  assailant. 

4.  It  was  error  to  assume  in  the  instruction  that  a  knife  used  wasa  dangerous 
weapon^  and  that  it  was  kept  concealed,  as  these  were  facts  for  the 
consideration  of  the  jury. 
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Thomas  B.  Fobd, 

John  W.  Bohannon,  .y For  Appellant, 
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John  Rodman,  Attorney-General,  .     .    .     •     For  Appellee. 

JUDGE  PETERS  deuyebed  the  opnriON  op  the  ooxtbt. 

Appellant  and  Joseph  Sampson,  between  whom  angry  words 
had  passed,  by  mutual  consent  engaged  in  a  personal  conflict, 
in  which  Sampson  was  stabbed  and  killed.  Appellant  was 
indicted  for  the  homicide,  found  guilty  by  a  jury,  and  the 
court  below,  after  overruling  his  motion  for  a  new  trial,  pro- 
nounced judgment  of  death  against  him,  and  for  a  reversal 
of  that  judgment  this  appeal  is  prosecuted. 

Thomas  Wilson  was  introduced  as  a  witness  on  the  trial 
by  the  attorney,  for  the  commonwealth  to  prove  confessions 
made  by  appellant  in  relation  to  the  homicide,  in  a  conversa- 
tion with  one  Henry  Martin,  in  the  hearing  of  Wilson,  while 
he  was  guarding  appellant,  prior  to  his  examination  before  the 
court  of  inquiry. 

On  being  interrogated  by  the  attorney  for  appellant,  Wilson 
stated  that  ^'  he  could  not  remember  all  the  conversation  that 
took  place ;  a  great  many  things  were  said  in  the  conversation 
that  he  did  not  remember." 

The  attorney  for  the  commonwealth  then  asked  him  ''to 
state  what  he  did  remember  that  Berry  said."  To  that  appel- 
lant's attorney  objected ;  but  the  court  overruled  his  objection, 
and  permitted  Wilson  to  answer  the  question ;  to  which  ruling 
of  the  court  appellant  by  his  attorney  at  the  time  excepted ; 
and  whether  or  not  the  court  erred  to  the  prejudice  of  appel- 
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lant  in  permitting  the  question  to  be  answered  by  Wilson  will 
be  first  considered  and  disposed  of. 

The  rule  is  well  settled  that  if  the  prosecutor  attempts  to 
avail  himself  of  the  confessions  of  the  prisoner,  he  must  take 
all  that  he  said  at  the  time  on  the  subject.  Greenleaf  says, 
^'  In  the  proof  of  confessions,  as  in  case  of  admissions  in  civil 
actions,  the  whole  of  what  the  prisoner  said  on  the  subject 
at  the  time  of  making  the  confession  should  be  taken  together." 
This  rule  is  the  dictate  of  reason  as  well  as  of  humanity. 
The  prisoner  is  supposed  to  have  stated  a  proposition  respect- 
ing his  own  connection  with  the  crime ;  but  it  is  not  reasonable 
to  assume  that  the  entire  proposition  with  all  its  limitations 
was  contained  in  one  sentence,  or  in  any  particular  number 
of  sentences,  excluding  all  other  parts  of  the  conversation. 

As  in  other  cases,  the  meaning  and  intent  of  the  parties  are 
collected  from  the  whole  writing  taken  together,  and  all  the 
instruments  executed  at  one  time  by  the  parties  and  relating 
to  the  same  matter  are  equally  resorted  to  for  that  purpose. 
So  here,  if  one  part  of  a  conversation  is  relied  on  as  proof 
of  a  confession  of  the  crime,  the  prisoner  has  a  right  to  lay 
before  the  court  the  whole  of  what  was  said  in  that  conversa- 
tion; not  being  confined  to  so  much  only  as  is  explanatory 
of  the  part  already  proved  against  him,  but  being  permitted 
to  give  evidence  of  all  that  was  said  upon  that  occasion  relative 
to  the  subject-matter  in  issue.     (Vol.  1,  sec.  218.) 

If  the  witness  called  to  prove  the  confessions  of  the  prisoner 
says  he  does  not  remember  all  the  conversation,  and  that  a 
great  many  things  were  said  in  the  conversation  which  h6  did 
not  remember,  and  is  still  permitted  to  testify  without  even 
stating  that  he  remembers  the  substance  oj  ail  that  was  said 
at  the  time  on  the  subject,  it  is  obvious  that  the  rule  is  violated, 
and  the  humane  part  of  it  disregarded. 

The  court  below  therefore  erred  in  admitting  Wilson  to 
testify  as  to  the  confessions  of  the  prisoner,  and  for  the  same 
Vol,  X.— 3 
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reasons  the  evidence  of  Henry  Martin  as  to  confessions  was 
incompetent. 

We  do  not  understand  the  order  of  the  court  in  reference 
to  the  challenge  of  jurors  as  the  attorney  for  appellant  seems 
to  understand  it.  That  order  reads  as  follows:  "The  fol- 
lowing additional  jurors  were  taken^  to  wit,  John  Miller, 
Thomas  Ballew,  Joseph  Turner,  Fleming  Shelton,  Madison 
Shelton,  Eli  Smith  &  John  Woodson,  and  James  Taulbee  were 
challenged  by  the  the  commonwealth.^' 

Some  jurors  included  and  named  in  this  order  were  certainly 
taken,  because  it  is  so  stated  in  express  terms ;  who  or  which 
of  them  were  taken  on  the  panel  must  be  determined  by  the 
grammatical  and  rational  interpretation  of  the  whole  order. 

Let  the  words  of  the  sentence  be  slightly  transposed  so  as 
to  read  thus:  "The  following  additional  jurors,  to  wit,  John 
Miller,  Thomas  Ballew,  Joseph  Turner,  Fleming  Shelton, 
Madison  Shelton,  Eli  Smith,  were  takeii;  and  John  Woodson 
and  James  Taulbee  were  challenged  by  the  commonwealth.'' 
This  sentence  contains  every  word  that  is  in  the  order  and  not 
one  more ;  the  words  composing  each  are  identically  the  same, 
and  every  word  has  its  appropriate  and  ordinary  meaning, 
and  every  one  of  common  understanding  who  should  read  it 
would  know  that  the  six  persons  first  named  in  the  order  were 
taken  on  the  jury,  and  the  two  last  named  were  challenged. 
Whereas,  if  the  construction  contended  for  be  allowed,  the 
two  words  "were  taken"  must  be  wholly  rejected,  as  no 
meaning  could  be  given  to  them  if  the  attorney's  interpre- 
tation prevails. 

The  character  "A,"  representing  the-  conjoining  word 
"and,"  immediately  following  the  name  Eli  Smith,  denotes 
that  something  is  to  be  added  to  what  preceded;  which 
addition  may  be  "  and  John  Woodson  and  James  Taulbee  were 
challenged,"  etc.,  which  is  consistent  both  with  the  rules  of 
grammar  and  the  propriety  of  speech. 
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To  the  first  instruction,  given  on  motion  of  the  attorney 
for  the  commonwealth,  there  seems  to  be  no  available  objection ; 
but  the  second  is  erroneous  and  prejudicial  to  appellant,  for 
it  not  only  assumes  as  proved  that  the  knife  was  a  dangerous 
weapon  and  was  concealed  from  the  deceased,  but  it  confines 
the  apprehension  of  the  danger  of  death  or  great  bodily  harm 
on  the  part  of  appellant  to  the  time  when  he  agreed  to  fight 
the  deceased,  instead  of  also  extending  it  to  the  time  when 
the  stabbing  was  done. 

Appellant  may  have  had  no  apprehension  of  serious  injury 
from  deceased  when  he  agreed  to  fight  him;  but  during  the 
fight  something  may  have  occurred  to  create  a  reasonable 
belief  that  he  was  then  in  danger  of  death  or  great  bodily 
harm  from  deceased,  and  on  account  of  the  fear  then  appre- 
hended used  his  knife. 

The  third  instruction,  like  the  second,  excludes  from  the 
jury  the  consideration  of  the  fact  whether  at  the  time  appellant 
used  his  knife  he  had  reasonable  grounds  to  believe  and  did 
believe  that  he  was  in  danger  of  death  or  great  bodily  harm 
from  deceased,  and  assumes  that  the  knife  was  a  dangerous 
weapon,  and  appellant  concealed  it  from  deceased,  instead  of 
submitting  the  facts  to  the  jury  to  be  determined  by  them 
from  the  evidence. 

Instruction  No.  4  should  have  been  qualified  by  the 
addition  of  the  following  after  the  words  stabbed  and  killed 
deceased,  "Unless  the  defendant  had  reasonable  grounds  to 
believe,  and  did  believe  at  the  time,  that  he  was  in  danger 
of  losing  his  life  or  suffering  great  bodily  harm  from  the 
deceased,"  And  instruction  No.  5  should  have  been  qualified 
in  the  same  way.  Instructions  Nos.  6,  7,  and  8  seem  to  be 
unobjectionable. 

All  those  asked  for  by  appellant  were  given  except  No.  3, 
and  that  we  think  was  properly  refused  for  several  reasons. 
In  the  first  sentence  of  the  instruction  the  jury  were  authorized 
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to  acquit  him  if  they  believed  from  the  evidence  that  defendant 
was  under  bonds  to  keep  the  peace^  and  deceased  knew  that 
fact^  and  brought  on  the  difficulty  for  the  purpose  of  killing 
him  or  doing  him  great  bodily  harm^  although  there  was  not 
at  the  time  any  real  or  apparent  danger  to  defendant  of  death 
or  great  bodily  harm,  making  the  homicide  excusable  if  the 
jury  believed  from  the  evidence  that  deceased  brought  on  the 
fight  with  the  intention  of  killing  defendant  or  doing  him 
great  bodily  harm,  although  at  the  time  he  gave  the  fatal  stab 
there  was  no  reasonable  ground  to  believe,  and  although  he 
might  not  have  believed,  that  he  was  in  danger  of  being  killed 
or  of  suffering  great  bodily  harm.  And  by  another  sentence 
in  said  instruction  they  were  authorized  to  acquit  defendant 
if  from  mere  threats  before  and  at  the  time  of  the  fight,  and 
from  other  circumstances  surrounding  the  parties,  he  had 
reasonable  ground  to  believe  and  did  believe  that  he  was  in 
continued  danger,  not  that  he  was  in  danger  of  losing  his  life 
'  and  suffering  great  bodily  harm,  but  of  any  danger,  even  slight 
personal  injury,  either  then  or  at  any  future  time.  This  was 
not  the  law  of  the  case,  and  the  court  below  did  not  err  in 
refusing  to  give  it. 

But  for  the  reasons  before  stated  the  judgment  is  reversed, 
and  the  cause  is  remanded,  with  directions  to  award  to  appel- 
lant a  new  trial,  and  for  further  proceedings  consistent  here- 
with ;  which  is  ordered  to  be  certified  to  the  court  below. 
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Case  7— PETITION  ORDINARY— December  16. 

Buckley  v,  Jenkins, 

APPEAL  FBOM  OLDHAM  GIBGUIT  OOUBT. 

1.  The  temfobaby  absence  from  the  btate  of  a  debtob,  engaged 
in  the  United  States  military  service  daring  the  late  civil  war,  did 
not  ohstroct  his  creditor,  within  the  meaning  of  sec.  9,  art.  4,  of 
chap.  63  of  the  Revised  Statutes,  from  instituting  a  suit  against 
him  on  his  hond.    (Ormsby  v.  Letcher,  3  Bibb,  269.) 

Geo.  C.  Dbane, For  Appellant, 

CITED 
Revised  Statutes,  chap.  63,  art.  4,  sec.  9. 
Act  of  1796,  2  M.  &  B.  1139. 

3  Bibb,  269,  Ormsby  v.  Letcher. 

2  Marsh.  22,  Sneed  v.  Hall. 

8  Bush,  689,  Poston  v.  Smith's  ex'r. 

Wm.  Cakboll, For  Appellee. 

CHIEF  JUSTICE  HARDIN  delivebed  the  opinion  op  the  court. 
The  appellee  was  commissioned  as  sheriff  of  Henry  County 
in  January^  1851,  for  a  term  of  two  years,  and  thereupon 
appointed  the  appellant  Buckley  his  deputy,  who  executed  to 
his  principal  a  bond  for  the  faithful  discharge  of  his  duties. 
The  appellee  again  became  sheriff  for  the  years  1853-54,  and 
again  appointed  the  appellant  his  deputy,  but  without  taking 
any  bond  of  indemnity  from  him.  On  the  16th  of  March, 
1868,  the  appellee  brought  this  action  against  Buckley  and  his 
sureties,  alleging  that  he  had  acted  as  deputy  sheriff  for  the 
years  1851,  1852,  and  1853,  and  of  the  state  revenue  and 
county  levy  for  those  years,  collected  by  him,  he  had  failed 
to  pay  over  and  was  in  arrears  at  least  the  sum  of  thirty-five 
hundred  dollars.     Buckley,  as  well  as  the  sureties  in  his  bond. 
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relied  on  limitation  as  a  bar  to  the  action ;  and  the  court  in 
its  judgment  sustained  the  defense  of  the  sureties^  and  also  of 
Buckley  as  to  his  collections  for  the  year  1853,  as  to  which  he 
had  given  no  bond,  but  adjudged  against  him  on  his  bond  the 
sum  of  $1,457.59  as  for  the  balance  of  his  collections  for  1851 
and  1852;  and  this  appeal  is  prosecuted  by  him  for  a  reversal 
of  that  judgment. 

It  is  plain,  we  think,  that  more  than  fifteen  years  had 
elapsed  when  the  suit  was  brought  since  the  accrual  of  the 
plaintiff's  cause  of  action  on  the  bond;  and  this  lapse  of  time 
would  under  ordinary  circumstances  have  been  a  bar  to  the 
action  on  the  bond,  under  sec.  1  of  art.  3  of  chap.  63  of  the 
Revised  Statutes.  But  it  appears  that  during  part  of  that 
time  Buckley  was  absent  from  this  state,  and  engaged  in  the 
service  of  the  United  States,  as  an  oflScer  in  the  Federal  army 
in  the  late  civil  war;  and  the  main  and  essential  question  to 
be  determined  in  this  case  is  whether  such  merely  temporary 
absence  from  the  state  was  such  an  obstruction  to  the  prose- 
cution of  an  action  against  Buckley  as  would,  according  to 
sec.  9  of  art.  4  of  chap.  63  (fiupra)^  prevent  the  running  of  the 
statute  of  limitations  in  his  favor.  Said  sec.  9  is  as  follows : 
"  When  a  cause  of  action  mentioned  in  the  third  article  of 
this  chapter  accrues  against  a  resident  of  this  state,  and  he  by 
departing  therefrom,  or  by  absconding  or  concealing  himself, 
or  by  any  other  indirect  means  obstructs  the  prosecution  of 
the  action,  the  time  of  the  continuance  of  such  absence  from 
the  state  or  obstruction  shall  not  be  computed  as  any  part  of 
the  period  within  which  the  action  may  be  commenced.  But 
this  section  shall  not  avail  any  other  person,  notwithstanding 
another  might  be  jointly  sued  with  him,  if  there  had  been  no 
obstruction."  This  provision,  so  far  as  applicable  to  this  case, 
is  not  materially  different  from  sec.  9  of  the  general  limitation 
act  of  December  17,  1796  (2  M.  &  B.  1125),  which  this  court 
held,  in  the  case  of  Ormsby  v.  Letcher  (3  Bibb,  269),  did  not 
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operate  to  suspend  the  running  of  the  statute  for  a  mere 
temporary  absence  of  a  debtor  from  the  country,  without  con- 
cealment of  himself  or  an  actual  change  of  his  residence. 

The  absence  of  Buckley  in  the  army  did  not,  in  our  opinion, 
obstruct  the  appellee,  within  the  meaning  of  the  statute,  from 
instituting  a  suit  against  him  on  his  bond,  and  it  results  that 
the  action  was  barred  by  limitation. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded with  directions  to  render  a  judgment  in  conformity 
to  this  opinion. 

Judge  Pbyob  did  not  sit  in  this  case. 


Case  8— PETITION  EQUITY— Dec.  16. 

Graves,  &c.  v.  The  Lebanon  National  Bank. 

APPEAL  FEOM  MARION  CIBCUIT  GOUBT. 

.•  A  CORPORATION  MAY  MAINTAIN  AN  ACTION  IN  ITS  OWN  NAME  ON 
THE  OFFICIAL  BOND  OF  ONE  OF  ITS  OFFICEBS,  thoUgh  executed  tO 

the  president  and  directors,  if  it  was  executed  for  the  protection  of 
the  corporation. 

L  Acceptance  op  official  bond  from  its  officers  by  a  corpora- 
tion.— It  is  not  essential  that  banking  institutions  doing  business 
under  the  national  currency  act  shall  signify  their  acceptance  of 
the  official  bonds  of  their  cashiers  by  a  written  memorandum  to 
that  effect  entered  upon  the  journals  or  minute-books  kept  by  the 
directory. 

I  The  acceptance  of  the  cashier's  bond  may  be  presumed  from 
the  fact  that  after  being  submitted  to  the  directory  for  approval 
it  was  retained,  and  the  cashier  permitted  to  enter  upon  or  con- 
tinue in  the  discharge  of  his  duties;  and  that  it  was  presented  to 
and  approved  by  the  directory  may  be  shown  by  oral  testimony. 
(12  Wheaton,  64;  3  Pickering,  335;  2  Met.,  Mass.,  522;  1  Har.  & 
G.  324;  Morse  on  Banking,  223.) 
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4.  The  obligation  of  the  bond.— Where  the  sureties  in  the  official 
bond  of  a  bank  cashier  covenant  that  he  will  perform  the  duties  of 
his  position,  and  account  for  all  moneys  and  other  valuables  that 
may  pass  through  his  hands,  no  failure  of  duty  thereafter  on  the 
part  of  the  directors  short  of  actual  fraud  or  bad  faith  can  be 
deemed  sufficient  to  exonerate  them  from  its  performance. 

6.  Concealment  from  the  sureties. — Persons  proposing  to  become 
sureties  to  a  corporation  for  the  good  conduct  and  fidelity  of  an 
officer  to  whose  custody  its  moneys  and  other  valuables  are  to  be 
intrusted  have  a  right  to  be  treated  with  perfect  good  faith.  If  the 
directors  are  aware  of  secret  facts  materially  affi^ting  and  increasing 
the  obligation  of  the  sureties,  the  latter  are  entitled  to  have  these 
facts  disclosed  to  them,  a  proper  opportunity  being  presented. 

6.  A  FBAUD  MAY  BE  PERPETRATED  as  Well  by  the  assertion  of  facts  that 

do  not  exist,  ignorantly  made  by  one  whom  the  person  acting  upon 
the  assertion  has  the  right  to  suppose  has  used  reasonable  diligence 
to  inform  himself,  as  by  concealing  the  facts  known  to  exist  which 
in  equity  and  good  conscience  ought  to  be  made  known. 

7.  Sureties  released  because  of  the  concealment  of  factb  from 

THEM. —  The  cashier  of  a  national  hank,  never  having  executed  bond, 
VHU  guilty  of  fraud  and  embezzlement  of  the  funds  of  the  bank,  the 
discovery  of  which  might  have  been  effected  by  the  use  of  slight 
diligence  on  the  part  of  the  directory.  They,  however,  published, 
in  accordance  with  law,  a  statement  of  the  condition  of  the  bank, 
from  which  it  appeared  that  its  affaire  were  being  prudently  and 
honestly  administered,  and  from  which  the  public  had  the  right  to 
believe  that  the  cashier  was  trustworthy.  Afterward  persons  who 
had  seen  this  report  became  sureties  on  the  official  bond  of  the 
cashier,  and  for  his  subsequent  embezzlements  were  sought  to  be 
held  liable  thereon.  Hetd,  that  the  sureties  had  a  right  to  believe 
that  the  directore  before  publishing  the  statement  made  some  investi- 
gation of  the  condition  of  the  bank,  and  being  misled  or  deceived 
by  the  misrepresentations  of  the  published  statement,  were  released. 

8.  The  legal  pb^umption,  where  a  bond  bears  no  other  datb 

THAN  "THE  —  DAY  OF ,  1869,"  18  that  it  did  not  become  bind- 
ing on  the  bondsmen  until  the  last  day  of  that  year. 

9.  Defect  of  parties  plaintiff  is  a  fact  which  can  not  be  raised  the 

firet  time  in  the  Court  of  Appeals. 

I  ^  '  > For  Appellants. 

John  Rodman,  J  "'^ 
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JUDGE  LINDSAY  delivebed  the  opinion  of  the  coubt. 

The  judgment  now  before  this  court  for  revision  is  that 
rendered  in  the  cross-action  of  the  National  Bank  of  Lebanon 
V.  E.  A.  Graves,  D.  L.  Graves,  and  R.  C.  Harris,  sureties  for 
Mitchell,  the  defaulting  cashier. 
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Although  the  bond  sued  on  was  executed  to  the  president 
and  directors  of  the  bank,  it  is  evident  that  it  was  for  the 
protection  of  the  association,  and  no  sufficient  reason  is  per- 
ceived why  it  may  not  maintain  the  action. 

The  right  to  take  advantage  of  a  supposed  defect  of  parties 
appearing  on  the  face  of  the  cross-petition  has  been  waived. 
Appellants  did  not  make  this  defect  a  ground  of  demurrer, 
nor  was  it  taken  advantage  of  by  plea.  The  answer  goes  to 
the  merits  of  the  controversy,  and  upon  the  issues  raised  the 
cause  was  prepared  and  submitted  for  judgment.  The  fact 
that  there  is  a  defect  of  parties  plaintiff  can  not  be  made  a 
question  for  the  first  time  in  this  court. 

The  National  Bank  of  Lebanon  organized  under  the  pro- 
visions of  the  national  currency  act  of  June  3,  1864.  It 
commenced  business  on  or  about  the  3d  of  August,  1869,  at 
which  time  Mitchell  was  selected  as  cashier,  and  was  at  once 
inducted  into  office.  Although  required  to  execute  bond  im- 
mediately, for  reasons  not  satisfactorily  explained  by  the 
record  the  bond  was  not  delivered  until  about  the  1st  of 
November  following.  In  June,  1870,  Mitchell  was  discovered 
to  be  a  defaulter  to  a  large  amount.  He  failed  to  make  good 
the  losses  occasioned  by  his  breach  of  duty,  or  to  sufficiently 
indemnify  the  bank,  and  this  action  was  instituted  to  recover 
from  his  bondsmen  the  amount  of  these  losses. 

From  what  has  already  been  said  it  is  not  necessary  to 
notice  further  the  technical  defenses  relied  on  by  appellants, 
except  to  state  that  we  do  not  regard  it  as  essential  that 
banking  institutions  doing  business  under  the  national  currency 
act  shall  signify  their  acceptance  of  the  official  bonds  of  their 
cashiers  by  a  written  memorandum  to  that  effect  entered  upon 
the  journals  or  minute-books  kept  by  their  directory. 

The  acceptance  of  the  bond  may  be  presumed  from  the 
fact  that  after  it  has  been  submitted  to  the  directory  for 
approval  it  is  retained  by  the  bank,  and  the  cashier  permitted 
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to  enter  upon  or  continue  in  the  discharge  of  his  duties;  and 
that  it  was  presented  to  and  approved  by  the  directory  may 
be  established  by  oral  testimony.  (Bank  of  United  States 
V.  Dandridge,  12  Wheaton,  64;  Dedham  Bank  v.  Chickering, 
3  Pickering,  335;  Amherst  Bank  v.  Root,  2  Met.,  Mass., 
522;  Union  Bank  v.  Ridgely,  1  Har.  &  G.  324;  1  Morse  on 
Banking,  223.) 

The  de&lcations  for  which  appellants  are  sought  to  be  held 
liable  are  alleged  to  have  occurred  between  the  14th  of  Sep- 
tember, 1869,  and  the  3d  of  June,  1870.  The  court  below 
adjudged  that  the  sureties  in  the  bond  should  account  for  such 
as  occurred  after  its  acceptance,  and  rendered  judgment  against 
them  for  $8,089.23. 

The  first  business  transacted  by  the  bank  after  its  organi- 
zation was  the  purchase  of  the  assets  of  the  banking  firm  of 
Burton,  Mitchell  &  Co. 

Mitchell,  the  defaulting  cashier,  was  a  member  of  that 
firm,  and  had  been  acting  as  its  cashier.  The  National  Bank 
accepted  from  Burton,  Mitchell  &  Co.  bills  and  notes  repre- 
sented to  amount  to  about  fifty-one  thousand  dollars,  but 
which  in  point  of  fact  amounted  to  only  about  thirty-nine 
thousand  dollars.  This  discrepancy  was  the  result  of  embez- 
zlements upon  the  part  of  Mitchell  while  acting  as  cashier 
for  said  firm.  It  may  be  presumed  that  Burton,  the  senior 
member  of  the  firm,  who  became  one  of  the  directors  of  the 
National  Bank,  was  ignorant  of  these  embezzlements.  The 
directory  seem  to  have  relied  implicitly  upon  the  integrity 
of  Mitchell,  and  hence  he  was  enabled  not  only  to  conceal 
the  frauds  practiced  on  Burton,  Mitchell  &  Co.,  but  by  such 
concealment  to  commence  the  discharge  of  his  duties  as 
cashier  of  the  National  Bank  by  a  fraud  upon  it. 

In  October,  1869,  the  banking  association,  pursuant  to  the 
provisions  of  section  34  of  the  national  currency  act,  and  the 
amendment  thereto  of  March  3,  1869,  made  a  report  to  the 
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comptroller  of  the  currency,  and  on  the  23d  day  of  that 
month  caused  it  to  be  published  in  the  Lebanon  Clarion, 
showing  in  detail  and  under  appropriate  heads  its  resources 
and  liabilities  at  the  close  of  business  October  9,  1869.  This 
report  was  sworn  to  by  Mitchell,  and  certified  to  be  correct  by 
three  members  of  the  directory. 

Similar  reports  were  made  and  published  in  the  same 
newspaper  touching  the  condition  of  the  association  on  the 
22d  of  January,  the  24th  of  May,  and  the  9th  of  June,  1870. 
None  of  these  reports  showed  embezzlements  upon  the  part 
of  the  cashier  or  any  officer  connected  with  the  bank.  They 
were  not  only  not  calculated  to  excite  suspicion  as  to  the 
manner  in  which  the  affairs  of  the  association  were  managed, 
but  tended  to  inspire  the  public  with  confidence  in  its  pros- 
perity and  in  the  integrity  of  those  to  whom  its  business 
affairs  were  committed. 

Appellants  plead  and  rely  upon  the  statements  thus  officially 
promulgated  by  the  officers  of  the  bank  as  constituting  an 
estoppel  upon  it  to  assert  against  them  claims  that  can  not  be 
established  without  showing  that  these  official  reports,  made 
and  published  in  obedience  to  law,  were  not  true.  We  are 
not  inclined  to  the  opinion  that  they  can  claim  immunity  upon 
account  of  any  report  made  after  they  became  the  sureties 
of  Mitchell.  The  reports  are  sworn  to  by  him,  and  it  may 
be  assumed  that  upon  his  representations,  and  upon  what 
appeared  from  the  books  of  the  association  as  kept  by  him, 
the  directors  were  induced  to  certify  to  their  accuracy. 

The  directors  may  have  been  negligent  in  the  discharge 
of  their  duties,  and  this  negligence  may  have  enabled  Mitchell 
for  the  time  to  misappropriate  the  funds  of  the  bank,  and  to 
conceal  its  true  condition  by  the  false  reports  made  to  the 
comptroller  of  the  currency  and  by  fiilse  entries  upon  the 
books  of  the  association.  But  this  negligence  can  not  avail 
the  sureties  who  covenanted  that  their  principal  should  '^  well 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TERM,  1873.  29 

Grayesi  &o.  t.  Th«  Lebanon  National  Bank. 

and  truly  perform  the  duties'^  of  his  position,  and  should 
"  well  and  truly  account  for  all  moneys  and  other  valuables 
that  ^  might  ^  pass  through  his  hands.^'  Their  covenant  is 
unconditional,  and  no  failure  of  duty  upon  the  part  of  the 
directors  of  the  association,  short  of  actual  fraud  or  bad  faith, 
can  be  deemed  sufficient  to  exonerate  them  from  its  perform- 
ance. The  exaction  of  the  bond  implies  that  the  association 
was  not  willing  to  rely  alone  upon  the  watchfulness  and  care 
of  the  directory.  It  required  in  addition  to  that  safeguard 
that  the  honesty  and  fidelity  of  its  cashier  should  be  guaran- 
teed by  sureties  who  were  able  to  make  good  any  losses  it 
might  sustain  by  reason  of  his  negligence  or  dishonesty. 

There  is  a  question,  however,  arising  upon  the  facts  stated 
in  the  pleading  and  fully  sustained  by  the  proof,  the  decision 
of  which,  it  seems  to  this  court,  must  be  in  favor  of  the 
sureties;  and  this  question  being  decided  in  their  favor,  their 
exoneration  from  liability  on  account  of  Mitchell^s  misconduct 
while  acting  as  appellee's  cashier^  and  after  the  bond  was 
delivered  and  accepted,  follows  as  a  necessary  sequence. 

There  is  no  principle  of  law  better  settled  than  that  persons 
proposing  to  become  sureties  to  a  corporation  for  the  good 
conduct  and  fidelity  of  an  officer  to  whose  custody  its  moneys, 
notes,  bills,  and  other  valuables  are  intrusted  have  the  right 
to  be  treated  with  perfect  good  faith.  If  the  directors  are 
aware  of  secret  fects  materially  affecting  and  increasing  the 
obligation  of  the  sureties,  the  latter  are  entitled  to  have  these 
fects  disclosed  to  them,  a  proper  opportunity  being  presented. 
(Morse  on  Banking,  226.) 

White  and  Tudor,  in  their  note  to  the  case  of  Rees  v. 
Berrington  (2  Leading  Cases  in  Equity,  page  707),  state  the 
rule  as  follows:  "Wherever  therefore  there  is  any  misrep- 
resentation, or  even  concealment  from  the  surety,  of  any 
material  fact  which  had  he  been  aware  of  he  might  not  have 
entered  into  the  contract  of  suretyship,  it  will  thereby  be 
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rendered  invalid^  and  the  surety  will  be  discharged  from  his 
liabilities." 

The  cases  cited  by  the  commentators  fully  sustain  the 
principle  as  stated. 

Mr.  Justice  Story  takes  even  broader  ground:  "Thus,  if 
a  party  taking  a  guaranty  from  a  surety  conceals  from  him 
facts  which  go  to  increase  his  risk,  and  suffers  him  to  enter 
into  the  contract  under  false  impressions  as  to  the  real  state 
of  facts,  such  concealment  will  amount  to  a  fraud,  because  the 
party  is  bound  to  make  the  disclosure,  and  the  omission  to 
make  it  under  such  circumstances  is  equivalent  to  an  affirma- 
tion that  the  facts  do  not  exist."  (1  Story's  Equity  Juris- 
prudence, sec.  215.) 

The  learned  judge  cites  in  this  connection  from  Maltby's 
case  (1  Dow,  Parliament.  Cases)  the  instance  of  a  party  who, 
knowing  himself  to  have  been  cheated  by  his  clerk,  concealed 
the  fact,  applied  for  security  in  such  a  manner  and  under  such 
circumstances  as  held  out  the  clerk  as  one  whom  he  considered 
as  a  trustworthy  person,  and  thereby  induced  another  to  be- 
come his  surety.  The  contract  of  suretyship  thus  obtained 
was  held  to  be  void,  the  silence  under  such  circumstances 
being  treated  as  expressive  of  a  trust  and  confidence  held  out 
to  the  public  equivalent  to  an  affirmation. 

It  may  not  be  true  that  the  directors  of  the  Lebanon  bank 
had  actual  knowledge  of  the  frauds  committed  by  Mitchell 
while  cashier  of  Burton,  Mitchell  &  Co.,  nor  of  the  false 
entries  made  by  him  on  the  books  of  the  institution  under 
their  control  in  order  to  conceal  those  frauds,  but  it  is  true 
that  either  with  or  without  examination  they  published  reports 
of  the  affairs  of  the  banking  institution,  the  natural  if  not 
the  necessary  effect  of  which  was  to  mislead  the  public.  That 
these  reports  reached  the  eyes  of  appellants  we  can  not  doubt. 

They  each  resided  in  or  near  the  town  of  Lebanon,  and 
were  subscribers  to  and  readers  of  the  local  paper  in  which 
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the  publications  were  made;  and  as  they  were  each  largely 
interested  as  stockholders  in  the  banking  institution,  it  may 
be  assumed  that  they  read  and  examined  at  all  events  the 
first  official  statement  made  by  the  officers  to  whom  they  had 
intrusted  the  management  of  that  portion  of  their  estate 
invested  in  the  stock  of  the  banking  association.  If  it  could 
be  shown  that  the  directors  were  cognizant  of  the  fraud  of 
Mitchell,  committed  on  the  first  day  of  his  connection  with 
the  bank  and  in  the  performance  of  his  first  duty  as  cashier, 
and  that  they  concealed  this  fact  from  these  appellants,  and 
permitted  the  false  statement  of  Octx)ber  9,  1869,  to  be  for- 
warded to  the  comptroller  of  the  currency  and  published  to 
the  world,  there  could  be  no  shadow  of  doubt  that  the  con- 
cealment and  publication  would  amount  to  a  fraud  upon  the 
sureties. 

It  is  proper,  however,  to  consider  the  legal  effect  of  two 
circumstances  connected  with  the  failure  of  the  directory  of 
the  bank,  to  apprise  the  sureties  of  the  fraud  of  Mitchell,  and 
of  the  publication  of  October  23d  in  the  Lebanon  newspaper. 
The  first  is  that  the  directors,  or  at  least  so  many  of  them  as 
were  sworn  as  witnesses,  state  that  they  were  not  apprised  of 
the  perpetration  of  the  fraud.  The  second  is  that  the  report 
of  October  9,  1869,  published  on  the  23d  of  that  month,  was 
but  a  statement  of  the  condition  of  the  affisiirs  of  the  associa- 
tion as  shown  by  its  books. 

Upon  the  first  question  it  is  to  be  observed  that  several 
of  the  directors,  and  among  them  Burton,  of  the  firm  of 
Barton,  Mitchell  &  Co.,  upon  whose  indorsement  its  assets 
were  received  by  the  Lebanon  Bank,  were  not  sworn  at  all ; 
and  further,  that  it  appears  upon  the  journal  kept  by  the 
directory,  as  of  date  August  3,  1869,  that  "the  bills  of  ex- 
change and  accounts  of  the  firm  of  Burton,  Mitchell  &  Co., 
bankers,  having  been  submitted  for  examination  and  examined, 
it  was   resolved  by  the  board  of  directors  to  receive    the 
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same,  with  the  iudorsement  of  Messrs.  Burton,  Mitchell  &  Co.^ 
and  the  cashier  was  directed  to  transfer  the  same  to  the  books 
of  the  National  Bank."  Whether  this  written  memorandum, 
kept  by  the  directory  as  evidence  of  its  official  action,  is  or 
not  conclusive  as  to  the  examination  of  the  bills  of  exchange 
and  accounts  of  the  firm  of  Burton,  Mitchell  &  Co.,  need 
not  here  be  decided.  The  fact  of  the  examination  is  not 
directly  contradicted  by  any  evidence  in  the  case,  and  for  the 
purposes  of  this  litigation  the  presumption  should  be  indulged 
that  it  was  actually  made. 

From  the  depositions  of  the  president  of  the  bank,  of 
Wilson,  a  director,  and  of  Wilkins,  who  was  first  the  clerk 
and  is  now  the  cashier  of  the  institution,  it  is  manifest  that 
the  most  cursory  examination  of  the  bills,  notes,  and  accounts 
turned  over  to  the  bank  by  Burton,  Mitchell  &  Co.  would 
have  disclosed  a  deficit  of  more  than  twelve  thousand  dollars. 

We  can  not,  without  disregarding  the  proof  before  us,  fail 
to  conclude  that  the  directory  either  was  advised  of  this  dis- 
crepancy in  Mitchells  accounts,  or  that  it  relied  on  his  repre- 
sentations and  the  indorsement  of  Burton,  Mitchell  &  Co., 
and  made  no  examination,  notwithstanding  the  bills,  notes, 
and  accounts  purchased  amounted  in  the  aggregate  to  more 
than  half  as  much  as  the  capital  of  the  institution  for  which 
they  were  acting. 

The  directors  may  not  have  been  bound  to  notify  the 
sureties  of  the  manner  in  which  this  transaction  was  con- 
ducted ;  but  most  assuredly  these  parties  had  the  rights  under 
the  circumstances,  to  presume  that  in  the  first  business  trans- 
action of  the  bank,  involving  as  it  did  so  considerable  an 
amount,  the  directory  exercised  at  least  slight  diligence,  and 
this  presumption  was  greatly  strengthened  by  the  published 
report  appearing  on  the  23d  of  the  following  October.  A 
fraud  may  be  perpetrated  as  well  by  the  assertion  of  facts  that 
do  not  exist,  ignorantly  made  by  one  whom  the  person  acting 
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upon  the  asseition  has  the  right  to  suppose  has  used  reasonable 
diligence  to  inform  himself^  as  by  concealing  facts  known  to 
exist  which  in  equity  and  good  conscience  ought  to  be  made 
known. 

The  publication  as  to  the  resources  and  liabilities  of  the 
association  on  the  9th  of  October^  1869,  does  not  purport  to 
have  been  made  from  its  books.  It  was  styled  ^^  Report  of 
the  Condition  of  the  National  Bank  of  Lebanon  at  the  close 
of  business  October  9,  1869.'^  The  resources  and  liabilities 
are  stated  under  appropriate  heads.  The  report  is  sworn  to 
by  the  cashier,  and  its  accuracy  attested  by  three  members 
of  the  boarji  of  directors. 

There  is  nothing  in  the  publication  to  indicate  that  it  was 
founded  upon  the  books  of  the  association.  The  clear  import 
of  the  language  used  is  that  it  exhibits  the  actual  condition 
of  the  afiairs  of  the  bank. 

It  is  in  proof  that  the  forms  furnished  by  the  comptroller 
of  the  currency  authorized  the  reports  tp  be  made  out  from 
the  books;  but  it  is  not  shown  that  the  sureties  knew  any 
thing  about  these  forms;  and  looking  to  the  law  defining  the 
duties  as  well  of  the  comptroller  as  of  the  oiBBcers  of  the  bank, 
they  would  acquire  no  such  information. 

The  34th  section  of  the  currency  act  requires  every  asso- 
ciation organized  under  its  provisions  at  stated  times  to  make 
reports  to  the  comptroller,  which  '^  shall  exhibit  in  detail  and 
under  appropriate  heads  the  resources  and  liabilities  of  the 
association  before  the  commencement  of  business  on  the 
morning  of  the  first  Monday  of  the  months  of  January, 
April,  July,  and  October  of  each  year.^'  The  amendment  of 
March  3,  1869,  requires  five  of  these  reports  each  year,  to  be 
verified  by  the  oath  or  affirmation  of  the  president  or  cashier 
and  attested  by  the  signature  of  at  least  three  of  the  directors, 
each  of  which  is  to  be  published  in  a  newspaper  published  in 
the  place  where  the  association  does  business,  if  there  be  one. 
Vol.  X.— 4 
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and  if  not^  then  in  a  newspaper  published  in  the  county  nearest 
thereto.  This  amendment  provides,  as  did  the  original  act, 
that  the  resources  and  liabilities  of  the  association  shall  be 
reported ;  and  as  conclusive  evidence  that  the  actual  and  not 
the  apparent  resources  and  liabilities  are  to  be  reported,  the 
comptroller  is  empowered  by  the  amendatory  act  to  call  for 
special  reports  from  any  particular  association  whenever  in  his 
judgment  it  shall  be  necessary,  "in  order  to  a  full  and  complete 
knowledge  of  its  condition" 

It  seems  therefore  that  before  the  delivery  and  acceptance 
of  the  cashier's  bond,  and  before  appellants  had  become 
guarantors  for  his  diligence,  honesty,  and  fidelity,  the  banking 
association,  pursuant  to  the  provisions  of  the  law  to  which 
it  owed  its  existence,  published  to  them  and  to  the  world  a 
statement  of  its  condition,  from  which  it  appeared  that  its 
affairs  were  being  prudently  and  honestly  administered,  and 
from  which  they  and  the  public  had  the  right  to  believe  that 
the  cashier,  to  whom  had  been  intrusted  the  moneys,  notes, 
and  valuables  of  the  bank,  had  up  to  that  time  acted  as  a 
trustworthy  person. 

If  the  sureties  acted  upon  the  impression  thus  created  by 
the  aflBrmative  act  of  the  party  now  claiming  to  enforce  the 
stipulations  of  their  bond,  it  is  plain  that  they  should  be 
discharged  from  liability. 

For  reasons  satisfactory  to  our  minds  we  have  already 
decided  that  it  should  be  presumed  that  the  sureties  did  read 
and  examine  the  report  published  in  the  Clarion  of  the  23d 
of  October,  1869.  It  yet  remains  to  be  determined  whether 
the  bond  was  accepted  before  or  after  that  time.     It  bears  no 

date  except  "the  —  day ,  1869."     The  legal  presumption 

therefore  is  that  it  did  not  become  binding  on  the  bondsmen 
until  the  last  day  of  that  year. 

The  bank  fails  to  show  the  exact  date  of  its  delivery.  One 
of  the  directors  gives  it  as  his  recollection  that  it  was  about 
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the  1st  of  October,  1869.  The  president  and  one  other 
director  fix  the  time  of  delivery  at  about  the  1st  of  November, 
1869,  and  the  president  states  as  a  circumstance  conducing  to 
sustain  his  recollection  that  he  was  in  that  year  a  member 
of  the  state  legislature,  and  that  the  bond  was  handed  to 
him  a  month  or  more  before  he  left  for  Frankfort,  which 
was  early  in  December.  The  directory  itself  was  not  willing 
to  fix  the  date  of  the  acceptance  of  the  bond,  and  in  an  order 
entered  upon  its  minute-book,  purporting  to  record  the  action 
of  the  board  at  the  time  of  its  approval,  neither  the  month  nor 
the  day  is  given. 

Considering  the  presumption  arising  from  the  want  of  a 
specific  date  to  the  bond  and  the  preponderance  of  the  testi- 
mony offered  by  the  bank  itself,  we  conclude  that  it  was  not 
accepted  earlier  than  the  1st  of  November,  1869,  about  one 
week  subsequent  to  the  publication  of  the  report  of  October 
9th  of  that  year. 

We  have  therefore  a  case  in  which  the  directory  of  the 
hank  held  out  to  others  as  a  trustworthy  officer  a  man  who 
had  been  guilty  of  repeated  embezzlements  and  frauds,  all 
of  which  might  have  been  discovered  by  the  exercise  of  slight 
diligence.  However  innocently  the  publication  tending  to 
show  that  Mitchell  was  an  honest  and  faithful  officer  may 
have  been  made,  the  fact  remains  that  the  public  had  the 
right  to  act  upon  the  presumption  that  the  three  directors 
attesting  the  accuracy  of  the  statements  contained  in  the 
publication  had  made  some  investigation  at  least  to  inform 
themselves  as  to  the  matters  to  which  it  related. 

The  effect  of  the  published  report  was  to  inspire  the  public 
with  confidence  in  the  officers  of  the  bank,  to  disarm  suspicion, 
and  to  prevent  inquiry. 

The  losses  occasioned  by  the  fraudulent  appropriations  by 
Mitchell  of  the  bank's  money  after  the  acceptance  of  his  bond 
must  fall  upon  either  the  association  or  upon  his  sureties.    The 
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latter  are  free  from  blame.  They  acted  in  the  matter  with 
reasonable  prudence  and  discretion.  They  relied  upon  the 
truth  of  representations  made  by  those  having  the  right  to 
speak  for  the  bank.  These  representations  have  turned  out 
to  be  untrue.  Had  the  sureties  suspected  that  they  were 
untrue,  it  can  not  be  supposed  they  would  have  entered  into 
the  contract  of  suretyship.  Such  being  the  case,  the  contract 
must  be  adjudged  invalid. 

The  judgment  against  the  sureties  is  reversed,  and  the  cause 
remanded  with  instructions  to  dismiss  appellee^s  cross-petition. 


lOb    Ml 
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i^»  -^^^  Case  ^-PETITION  EQUITY— January  7. 

Best  V.  Conn,  &c. 

APPEAL  FBOM  GABBABD  GIRGinT  GOUBT. 

CoNSTBUCTioN  OP  A  WILL— Pebpetuity— "  SuBVivoBS."— A  testator 
devised  to  each  of  his  children  and  his  heirs,  through  trasteea, 
certain  described  real  estate,  with  the  restriction  that  it  should  not 
"  be  sold  under  any  pretext  either  by  a  court  of  chancery  or  any 
act  of  the  legislature,"  and  that  "  if  either  of  the  aforesaid  legatees 
die  without  issue,  the  portion  which  he  or  they  were  entitled  to  is 
to  go  to  the  survivors  equally."    JBeld, 

1.  This  was  not  an  attempt  to  create  a  perpetuity  which  would 
be  void  by  statute,  but  merely  a  restriction  on  the  power  of  aliena- 
tion by  the  life-tenants,  and  to  secure  the  remainder  to  the  descend- 
ants of  the  testator. 

2.  The  devisees  named  each  took  a  life- estate  in  the  tract  set  apart 
to  him,  and  at  his  death  his  issue  would  be  entitled  to  the  remainder 
in  fee-simple;  but  in  case  either  should  die  without  issue  his  portion 
would  go  to  the  surviving  devisees.  The  children  of  a  deceased 
devisee  therefore  took  no  part  of  the  interest  of  another  devisee 
dying  subsequently  without  issue. 
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Geo.  W.  DtTKLAP,  .  .  .    I For  Appellant. 

JUDGE  PETERS  delxyered  the  opikiok  of  the  oouet. 

Ebenezer  Best,  who  died  in  1839,  devised  his  land  to  the  fol- 
lowing persons,  by  several  clauses,  in  the  following  language : 

"  I  will  and  bequeath  the  tract  of  land  upon  which  I  now 
reside,  estimated  at  about  twelve  hundred  acres,  to  the  fol- 
lowing persons  in  the  following  manner,  with  the  conditions 
annexed : 

"I  give  to  Alfred  Best,  who  now  lives  with  me,  that  portion 
of  the  aforesaid  land  commonly  called  the  Woods  tract,  and 
estimated  at  one  hundred  and  seventy-three  and  a  half  acres, 
to  him  and  his  heirs  forever. 

"To  William  Best,  of  Indiana,  I  give  the  Joe  Wilson  tract, 
estimated  at  two  hundred  and  five  acres,  to  him  and  his  heirs 
forever. 

"  To  Humphrey  Best,  who  also  resides  with  me,  I  give  the 
upper  end  of  the  four  hundred  acres  commonly  known  and 
designated  as  my  father's  four-hundred-acre  tract,  that  tract 
beiDg  equally  divided  by  a  direct  line  crossing  Paintlick  Creek ; 
the  upper  portion,  estimated  at  two  hundred  acres,  is  to  the  said 
Humphrey  and  his  heirs  in  like  manner, 

"To  Oliver  Best,  now  residing,  if  alive,  in  parts  unknown, 
1  give  that  part  of  the  land  which  lies  between  the  portion 
given  to  William  and  Humphrey  Best,  estimated  at  two  hun- 
dred acres,  to  him  and  his  heirs. 

"I  give  in  like  manner  to  Tyre  Best  that  part  of  my  land 
called  and  known  by  the  name  of  the  Johnson  tract,  containing 
the  quantity  of  about  two  hundred  acres. 

"  To  the  children  of  James  Best,  deceased,  I  will  and  be- 
queath the  residue  of  the  aforesaid  tract  of  twelve  hundred 
acres  known  as  the  Montgomery  place. 

"The  whole  of  the  foregoing  devises  are  made  subject  to 
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the  following  conditions  and  trusts:  I  wish  it  most  clearly 
understood  my  land  is  not  to  be  sold.  The  legal  title  is  to 
be  held  by  Henry  Miller  and  Oliver  TerriU,  who  are  hereby 
appointed  trustees  to  hold  the  same  for  the  use  and  benefit  of 
the  aforesaid  legatees  and  their  heirs. 

"  The  land,  I  repeat,  is  not  to  be  sold  under  any  pretext, 
either  by  a  court  of  chancery  or  any  act  of  the  legislature.  If 
either  of  the  aforesaid  legatees  die  without  issue,  then  the  por- 
tion which  he  or  they  were  entitled  to  is  to  go  to  the  survivors 
equally.  Should  Oliver  Best  never  return  to  claim  his  legacy, 
then  the  part  of  the  land  allotted  to  him  is  to  go  to  the  balance 
of  the  aforesaid  legatees;  in  the  mean  time,  until  it  is  ascer- 
tained whether  he  is  living  or  not,  it  is  my  will  that  Humphrey 
Best  and  William  Best  have  the  use  of  the  place,  with  instruc- 
tions to  cultivate  the  same  carefully."  i 

According  to  the  evidence,  Alfred  Best  died,  without  leaving 
issue,  in  1858  or  1859,  and  William  Best  died  in  1856,  leaving 
four  children,  and  this  suit  was  brought  by  the  present  trustees, 
substituted  for  those  named  in  the  will,  who  are  dead,  to  ascer- 
tain by  judicial  determination  to  whom  the  land  devised  by  said 
testator  to  Alfred  Best  passed  at  his  death ;  whether  the  chil- 
dren of  William  Best,  who  where  defendants,  took  any  interest 
in  said  land,  or  whether  it  passed  to  Tyre  Best  and  Humphrey 
Best  and  the  surviving  children  of  James  Best. 

The  court  below  adjudged  that  the  children  of  William 
Best  were  entitled  to  the  same  share  or  interest  in  the  land 
devised  to  Alfred  for  life  that  he  (William  Best)  would  have 
been  entitled  to  if  he  had  survived  said  Alfred  Best;  and  by 
this  appeal  a  reversal  of  that  judgment  is  sought. 

The  language  of  the  testator  is  plain  and  unambiguous, 
giving  to  the  persons  named  a  life-estate  in  the  tract  of  land 
set  apart  to  each,  or  to  them  respectively ;  and  if  the  life-tenants 
at  the  time  of  their  deaths  left  issue,  such  issue  would  take  their 
respective  parts  in  fee-simple  under  the  will.    But  he  expressly 
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declares  that  if  either  of  the  aforesaid  legatees  (or,  it  may  be 
added,  benefieiariea)  die  without  issue,  in  that  event  his  or  their 
portion  is  to  go  to  the  survivors  equally.  If  the  event  pro- 
vided for  should  happen — ^that  is,  if  either  of  said  devisees 
should  die  without  issue,  and  the  part  of  testator^s  land  devised 
to  him  for  life  should  go  to  others  than  the  surviving  devisees, 
if  there  were  any  to  answer  that  description — ^both  the  inten- 
tion of  the  testator  and  the  language  of  the  will  would  be 
violated. 

As  was  said  by  this  court  in  manuscript  opinion  of  E.  Best 
v.  Cochran,  ^^Nor  is  this  an  attempt  to  create  a  perpetuity 
which  would  be  void  by  statute,  but  it  is  merely  a  restriction 
on  the  power  of  alienation  on  the  part  of  the  life-tenants  and 
to  secure  the  remainder  to. the  descendants  of  the  testator.'^ 

We  conclude  therefore  that  the  devisees  of  the  testator  to 
whom  he  devised  his  land  for  life,  and  who  survived  the  devisee, 
Alfred  Best,  on  his  death,  took  the  portion  set  apart  to  him  to 
the  exclusion  of  the  children  of  William  Best,  deceased. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  render  judgment  in  conformity  to 
f.hjg  opinion. 
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Case  10— PETITION  EQUITY— Jait.  18. 

Bettis  V,  Allen. 

APPEAL  FBOH    GAKBABD   CIBCUIT    COUBT. 

1.  Pbiobity  op  equities. — A  prior  equity  with  a  legal  advantage  will 
.  not  be  disturbed  in  favor  of  a  junior  equity  not  more  meritorious. 

(Russell  V.  Petree,  10  B.  Mon.  186.) 

2.  A  STALE  CLAIM  not  barred  by  the  statute  of  limitations  is  not 

enforced  in  this  case. 

Geobge  W.  Dunlap, For  Appellant. 

Owsley  &  Burdett,    ...        ....    For  Appellee^ 

CITED 
Revised  Statutes,  chap.  24,  sec.  11. 
1  Johnson's  Chancery  Reports,  898;  2  ibtd.  510. 

JUDGE  PETERS  delivebed  the  opinion  op  the  coubt. 

This  suit  was  brought  by  appellee  against  appellants  on  the 
21st  of  March,  1872,  to  foreclose  a  mortgage  purporting  to 
have  been  executed  by  one  Samuel  C.  McDowell  to  appellee 
on  the  1st  day  of  March,  1858,  to  secure  a  debt  alleged  to  be 
owing  by  the  former  to  the  latter,  and  due  the  day  after  the 
daite  of  the  mortgage,  on  a  tract  of  about  one  hundred  and 
thirty  acres  of  land  in  Garrard  County. 

It  appears  from  the  evidence  that  W.  H.  Robinson,  for  him- 
self and  as  agent  for  his  brother  and  sister,  sold  the  land  to 
McDowell  by  executory  contract  in  1853  for  nineteen  hundred 
and  fifty  dollars.  One  third  of  said  sum  to  have  been  paid  at 
the  date  of  the  contract,  one  third  twelve  months  thereafter, 
and  the  residue  in  two  years  thereaftier;  only  a  part  of  the 
purchase-money  was  paid,  but  how  much  had  been  paid  prior 
to  that  time  does  not  satisfactorily  appear. 
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McDowell  continued  in  possession  of  the  land  until  he  sold 
it  by  execatory  contract  in  1859  to  one  Swope  for  about  two 
thousand  eight  hundred  dollars^  in  three  payments:  the  first  to 
be  paid  down^  and  the  residue  in  one  and  two  equal  annual 
installments;  and  it  appears  that  Swope  paid  to  the  Robinsons 
the  purchase-money  owing  to  them  by  McDowell^  and  to  save 
expense,  and  at  the  request  of  McDowell,  the  Robinsons  con- 
veyed the  land  to  Swope;  that  said  Swope  for  a  valuable 
consideration  sold  and  conveyed  the  land  to  Askin  and  wife 
on  the  11th  of  January,  1866,  and  on  the  1st  of  March  of 
the  last-named  year  Askin  and  wife  conveyed  it  to  Bettis 
for  a  valuable  consideration,  and  he  was  in  possession  at  the 
institution  of  the  suit. 

A  short  time  before  the  institution  of  this  suit  McDowell 
died  insolvent,  in  Boyle  County,  and  administration  was 
granted  on  his  effects  by  the  county  court  of  that  county 
to  John  L.  Spears,  at  the  February  term,  1872,  of  said 
court. 

The  several  vendees  of  the  land  entered  into  possession 
under  their  respective  purchases,  and  have  held  it  continuously 
ever  since,  and  all  of  them  deny  notice  actual  of  said  mortgage 
until  the  institution  of  this  suit.  They  allege  that  they  had  no 
knowledge  of  the  existence  of  said  debt  or  mortgage,  and  that 
if  it  in  &ct  ever  had  an  existence  it  has  long  since  been  paid. 
They  also  allege  that  McDowell  was  for  many  years  after  he 
had  purchased  said  land  solvent  and  able  to  pay  said  debt,  and 
it  appears  that  Swope  owed  him  the  greater  part  of  the  purchase- 
money  until  he  sold  the  land  to  his  vendee;  and  no  reason  is 
alleged  or  attempted  to  be  shown  for  the  protracted  indulgence 
extended  by  Allen  to  McDowell. 

The  court  below  adjudged  a  foreclosure  and  sale  of  as  much 
of  the  land  as  should  be  sufficient  to  pay  Allen  the  amount 
claimed  by  him ;  and  to  reverse  that  judgment  this  appeal  is 
prosecuted. 
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When  McDowell  made  the  mortgage  to  appellee  he  owed 
his  vendors^  the  Robinsons^  the  larger  part  of  the  purchase- 
money,  more  than  the  amount  claimed  in  the  mortgage;  and 
upon  the  sale  of  the  land  to  Swope  by  McDowell,  Swope  paid 
the  Robinsons  the  full  amount  of  the  unpaid  purchase,  and 
having  extinguished  their  lien,  he  obtained  the  legal  title  to 
the  land.  Having  discharged  the  prior  lien  on  the  land,  he 
would,  if  the  legal  title  had  not  been  conveyed  to  him,  have 
been  entitled  to  have  the  prior  lien  assigned  to  him,  or  to 
have  been  substituted  in  place  of  the  holders  of  that  lien. 

The  mortgage  to  Allen  only  passed  to  him  an  equitable  title 
to  the  land;  the  Robinsons^  equitable  lien  for  their  unpaid 
purchase-money  was  prior  in  time  to  his  and  enforceable;  and 
when  Swope  paid  the  money,  he  having  a  right  to  be  substi- 
tuted to  the  prior  equity,  and  having  by  the  conveyance  from 
the  Robinsons  obtained  the  legal  advantage,  a  court  of  equity 
will  not  deprive  him  nor  his  vendees  of  their  legal  advantage 
in  favor  of  an  equity  which  is  subsequent  to  and  not  more 
meritorious  than  that  acquired  by  Swope  by  paying  the  pur- 
chase-money to  the  Robinsons.  (Russell  v.  Petree,  10  B.  Mon. 
186;  Vanmeter  v.  McFadden.e^  aZ.,  435.) 

But  there  is  another  aspect  in  which  the  case  should  be 
considered.  The  land  passed  by  various  sales  to  several  pur- 
chasers, all  of  whom  paid  the  full  value  for  it,  and  respectively 
took  possession  and  held  under  their  purchases  for  over  four- 
teen years  without  an  assertion  of  a  claim  or  a  warning  from 
appellee  that  he  had  an  unsatisfied  debt  against  McDowell,  and 
looked  to  the  land  for  its  payment.  During  the  greater  part 
of  the  time,  if  not  up  to  the  time  of  his  death,  McDowell  was 
good  for  the  amount,  and  appellee  never  made  an  effort  to  fore- 
close his  mortgage  until  after  McDowell  was  dead,  and  now 
seeks  to  subject  the  land  to  his  stale  claim  in  the  hands  of  a 
purchaser  for  a  valuable  consideration,  when  the  proof  of  pay- 
ment, if  it  ever  existed,  was  lost  to  appellants. 
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The  circumstances  under  which  this  claim  is  brought  for- 
ward at  this  late  period  do  not  recommend  it  to  the  favorable 
consideration  of  the  chancellor. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  dismiss  the  petition. 


Case  11— PETITION  ORDINARY— Jaw.  15. 

Louisville,  Cincinnati  &   Lexington    Eailroad 
Company  v.  Commonwealth. 

APPEAL    FKOM    FRANKLIN    CIBCUIT    COUBT. 

1.  Taxation  of  railroads.— A  railroad  with  a  chartered  privilege 

of  hnildiDg  branch  roads,  and  taxed  in  proportion  to  the  amount 
of  its  capital  stock  by  a  provision  in  its  charter,  built  an  extensive 
branch  without  increasing  the  amount  of  its  stock.  Heldf  that  the 
branch  road  was  subject  to  taxation,  and  the  act  of  February  20, 
1864,  regulated  the  mode  of  assessment  and  taxation  of  the  entire 
road. 

2.  Vested  rights. — ^The  legislature  may  create  corporations,  and  in 

consideration  of  their  assuming  liabilities  and  duties  grant  them 
rights  and  privileges  that  no  legislation  can  afterward,  without  the 
consent  of  the  parties  interested,  impair  or  diminish. 

8.  Taxino  power  never  RELiNQxnsHED  BY  INFERENCE.— The  taxing 
power  of  the  state,  being  of  vital  importance  and  an  essential  attri- 
bute of  sovereignty,  is  never  presumed  to  be  relinquished  unless 
an  intention  to  relinquish  is  expressed  in  clear  and  unambiguous 
terma    (Bradley  v.  McAtee,  7  Bush,  667.) 

4.  Contract  not  presumed  from  charter  fixing  tax.— The  mere 
imposition  of  taxes  at  the  time  a  charter  is  granted  or  afterward 
upon  the  property  of  a  corporation  will  not  authorize  the  assump- 
tion that  the  legislature  has  contracted  that  no  additional  taxation 
shall  be  imposed  either  on  the  property  owned  by  the  corporation 
at  the  time  of  the  grant  or  afterward  acquired. 

6l  The  legislature  had  the  constitutional  right  to  pass  the 
act  of  February  20,  1864,  changing  the  mode  of  assessing  and 
taxing  the  railroads  in  the  state,  and  repealing  all  laws  and  charter 
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provisions  in  conflict  with  it,  unless  it  be  in  cases  where  the  state 
had  expressly  relinquished  the  right  of  taxation  in  consideration 
of  some  public  benefit. 


PiNCKNEY  F.  GbBEN, 
T.  N.  &  D.  W.  LiNDSEY. 


}.     .     .     .     .     .     For  Appellant. 


John  Rodman^  Attorney-General,   ....    For  Appellee. 

JUDGE  PRYOR  delivered  the  opinion  of  the  couet. 

The  Louisville  &  Frankfort  Railroad  Company  was  incor- 
porated by  legislative  enactment  on  the  Ist  of  March,  1847, 
and  required  by  the  provisions  of  the  fifty -seventh  section  of 
the  act  to  pay  into  the  state  treasury  an  annual  tax  of  twenty- 
five  cents  on  each  share  of  fifty  dollars  of  stock  owned  and 
held  by  the  stockholders  of  the  company.  By  an  act  of  the 
29th  of  February,  1848,  the  charter  was  so  amended  as  to  fix 
the  rate  of  tax  on  each  one  hundred  dollars  of  its  stock  as 
by  law  '^is  collectible  on  each  one  hundred  dollars  of  taxable 
property  for  the  public  revenue." 

The  Frankfort  &  Lexington  Bailroad  Company  was  incor- 
porated on  the  28th  of  February,  1848,  the  state  by  the 
terms  of  the  charter  reserving  the  right  to  demand  of  the 
company  the  same  rate  of  tax  on  each  one  hundred  dollars  of 
its  stock  "  as  is  by  law  collectible  for  state  purposes."  By  an 
act  of  February  16,  1858,  these  two  companies,  in  accordance 
with  an  agreement  previously  made,  undertook  to  transact  the 
business  of  each  under  one  management,  with  a  proviso  con- 
tained in  the  agreement  '^  that  all  the  taxes  of  the  capital  stock, 
and  all  taxes  and  insurance  on  property  not  used  in  the  joint 
undertaking,  should  be  paid  by  the  company  owning  the  prop- 
erty." The  charters  of  these  two  companies  were  so  amended 
by  the  act  of  February  2,  1866,  as  to  authorize  them  to  con- 
struct, equip,  and  operate  a  branch  railroad  from  any  point  on 
the  line  of  their  roads  above  Lagrange  to  the  Ohio  River,  or 
to  a  point  at  or  near  the  cities  of  Covington  or  Newport. 
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It  is  provided  in  this  amended  act  ^^that  in  the  construc- 
tion and  operation  of  any  road  so  built  said  railroads  shall 
have  all  the  rights^  powers,  and  privileges  conferred  by  the 
charter  of  the  Louisville  &  Frankfort  Railroad  Company  and 
the  various  amendments  thereto.  It  is  further  provided  that 
the  Frankfort  &  Lexington  Railroad  Company  may  increase 
its  capital  stock  three  hundred  thousand  dollars,  and  the  Frank-* 
fort  &  Louisville  Railroad  Company  seven  hundred  thousand 
dollars." 

The  branch  road,  known  as  the  Short-line  Road,  was  con- 
structed by  the  two  companies,  and  after  its  completion  an  act 
of  the  legislature  was  passed  on  the  8th  of  February,  1870,  con- 
solidating the  two  companies  into  a  single  corporation,  called 
the  Louisville,  Cincinnati  &  Lexington  Railroad  Company. 
This  enactment,  with  a  view  doubtless  of  regulating  and  deter- 
mining the  rights  of  the  two  companies  with  reference  to  their 
interests  in  the  new  corporation,  fixed  the  capital  stock  of  the 
Louisville  &  Frankfort  Railroad  Company  at  twenty-two  thou- 
sand one  hundred  and  ninety-two  shares,  of  fifty  dollars  each, 
and  that  of  the  Frankfort  &  Lexington  Railroad  Company  at 
five  thousand  one  hundred  and  forty-seven  shares,  of  one  hun- 
dred dollars  each.  The  shares  of  the  new  company  were  fixed 
at  fifty  dollars,  and  this  latter  corporation  was  invested  with 
and  succeeded  to  ''all  the  rights,  privileges,  and  powers  of  the 
preceding  companies  out  of  which  it  had  been  created." 

By  the  act  of  February  20,  1864,  "all  railroads  in  this 
commonwealth  (other  than  street-railroads),  including  depot- 
grounds  and  other  improvements,  etc.,  are  valued  at  twenty 
thousand  dollars  per  mile,  and  are  taxed  upon  that  valuation 
at  the  same  rate  of  tax  as  is  levied  by  law  on  real  estate."  It 
is  also  provided  by  the  eighth  section  of  this  act  "  that  all  laws 
or  parts  of  laws  in  conflict  or  incompatible  with  the  provisions 
of  this  act  are  hereby  repealed,  and  no  other  taxes  than  those 
imposed,  whether  provided  for  in  the  charters  or  otherwise^ 
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shall  be  collected  from  the  several  corporations  herein  enumer- 
ated by  this  commonwealth/'     (Myers's  Supplement^  480.) 

This  action  is  brought  by  the  commonwealth  to  recover  of 
the  appellant  (the  Louisville^  Cincinnati  &  Lexington  Railroad 
Company)  the  taxes  alleged  to  be  due  and  unpaid  on  its  branch 
road  from  Lagrange  to  the  city  of  Newport  for  the  years  1869, 
1870,  and  1871,  amounting  to  nineteen  thousand  t^o  hundred 
dollars,  with  interest,  etc.,  estimating  the  value  of  the  road  at 
twenty  thousand  dollars  per  mile,  and  fixing  the  rate  of  tax  as 
is  levied  by  law  on  real  estate  in  accordance  with  the  provisions 
of  the  act  of  February,  1864,  already  referred  to.  The  com- 
pany maintains  that  as  this  branch  road  belonged  to  the  two 
original  companies,  and  was  constructed  under  their  charters, 
the  payment  of  taxes  on  the  shares  of  stock  belonging  to  these 
companies  or  on  the  shares  of  stock  belonging  to  the  new 
company  is  in  full  discharge  of  all  the  revenue  due  the  state 
on  account  of  this  branch  road. 

The  court  below  adjudged  the  appellant  liable,  and  from 
that  judgment  this  appeal  is  prosecuted. 

The  capital  stock  of  the  original  companies  or  that  of 
appellant  was  never  increased,  as  authorized  by  the  act  of  the 
2d  of  February,  1866.  It  is  true  that  the  act  of  the  8th  of 
February,  1870,  consolidating  these  original  companies  into 
the  Louisville,  Cincinnati  &  Lexington  Railroad  Company, 
shows  an  increase  of  the  capital  stock  of  the  Louisville  & 
Frankfort  Railroad  Company  of  $109,400,  and  that  of  the 
Lexington  &  Frankfort  Company  of  $64,700;  but  when  this 
stock  was  increased  or  why  does  not  appear  in  this  record, 
nor  is  it  material  to  the  proper  determination  of  the  questions 
involved  in  this  case. 

These  old  companies,  prior  to  the  act  of  February,  1870, 
paid  no  additional  tax  to  the  state  by  reason  of  the  construc- 
tion of  this  branch  road,  nor  has  any  been  paid  since,  or  if  so, 
it  is  only  on  the  increased  stock,  amounting  in  the  aggregate  in 
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both  companies  to  f  174,100.  This  branch  road  is  eighty  miles 
in  length,  and  must  have  cost  greatly  more  than  this  small 
increase  of  capital  stock. 

There  is  no  reason  why  the  appellant  should  not  be  made 
to  pay  these  taxes,  unless  there  is  a  provision  in  some  one  of 
the  charters  from  which  the  appellant  derives  its  rights  and 
privileges  exempting  this  road  from  taxation.  The  act  vesting 
the  original  companies  with  the  power  to  construct  branch 
roads  neither  in  express  terms  nor  by  implication  exempts  them 
from  taxation,  nor  is  there  any  reason  shown  why  the  legisla- 
ture should  have  permitted  these  original  companies  to  build 
and  equip  such  a  road,  without  the  right  to  impose  taxes, 
when  the  property  of  all  similar  companies  is  taxed  upon  a 
valuation  of  twenty  thousand  dollars  per  mile. 

Under  the  original  acts  of  incorporation  the  state  reserved 
the  right  to  demand  and  coerce  from  both  companies  the  same 
rate  of  tax  on  each  one  hundred  dollars  of  stock  which  by 
law  was  collectible  on  each  one  hundred  dollars  of  taxable 
property  for  public  revenue.  There  was  no  stock  taken  in 
the  new  road,  and  the  legislature  never  intended  to  confer  the 
privilege  on  these  original  companies  of  constructing  branch 
roads,  without  subjecting  them  to  taxation.  It  is  not  pretended 
that  the  stock  in  the  old  roads  has  been  taxed  to  pay  the  reve- 
nues due  on  the  branch  road,  or  that  any  other  tax  has  been 
paid  than  such  as  the  state  would  have  been  entitled  to  had  no 
branch  road  been  constructed. 

Upon  what  principle  then  can  this  branch  road  be  exempted 
fipom  taxation?  There  is  no  act  of  the  legislature  exempting 
it,  and  no  tax  has  ever  been  paid  the  state.  The  legislature 
may  create  corporations,  whereby  certain  liabilities  and  duties 
are  assumed  by  the  latter,  and  in  consideration  of  which  rights 
and  privileges  are  granted  that  no  legislation  without  the  con- 
sent of  the  parties  interested  can  impair  or  diminish.  In  such 
cases  'Hhe  expectation  of  benefit  to  the  public  is  the  moving 
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consideration  on  the  one  side,  and  that  of  expected  remunera- 
tion for  the  expenditure  on  the  other,"  There  is  no  contract, 
however,  in  this  case  affecting  the  right  of  taxation,  and  although 
the  amended  act  authorizing  the  construction  of  the  branch 
road  is  silent  on  this  subject,  still  in  both  the  original  charters, 
from  which  all  the  rights  and  privileges  of  the  appellant  are 
derived,  the  legislature  has  said  that  the  corporate  property 
created  by  reason  of  each  grant  must  be  the  subject  of  taxation 
in  imposing  a  tax,  by  the  provisions  of  the  several  charters. 

Nor  has  the  legislature  in  imposing  this  tax  undertaken  to 
say  or  contracted  that  no  additional  tax  shall  be  imposed;  but, 
on  the  contrary,  by  amendments  to  the  original  charter,  has 
not  only  changed  the  mode  of  its  collection,  but  increased  the 
rate  of  taxation.  It  is  said  by  the  court,  in  the  case  of  Bradley 
V.  McAtee  (7  Bush,  667),  '^that  the  taxing  power  of  the  state 
is  never  presumed  to  be  relinquished,  unless  the  intention  to 
relinquish  is  expressed  in  clear  and  unambiguous  terms." 

In  the  case  of  the  Providence  Bank  v.  Billings  (4  Peters, 
514),  Chief  Justice  Marshall  delivering  the  opinion  of  the  court, 
said,  ^'  We  must  look  for  the  exemption  in  the  language  of  the 
instrument,  and  if  we  do  not  find  it  there,  it  would  be  going 
very  far  to  insert  it  by  construction."  The  mere  imposition 
of  taxes  at  the  time  a  charter  is  granted  or  afterward  upon 
the  property  of  a  corporation  will  not  authorize  this  court  to 
assume  that  the  legislature  has  contracted  that  no  additional 
taxation  shall  be  imposed  either  upon  the  property  owned  by 
the  corporation  at  the  time  of  the  grant  or  afterward  acquired. 
If  this  principle  is  recognized,  and  the  rate  of  taxation  once 
asserted  adjudged  to  be  beyond  legislative  control,  it  must 
apply  to  almost  every  character  of  taxation  affecting  either  the 
citizen  or  corporation,  and  by  a  system  of  unwise  legislation 
under  it  the  financial  condition  of  the  state  would  necessarily 
become  embarrassed  and  its  treasury  depleted.  The  enactment, 
however,  of  the  14th  of  February,  1^856,  and  now  a  part  of  the 
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general  statutes^  reserves  to  the  legislature  the  power  to  repeal 
or  amend  all  charters  and  grants  to  corporations  enacted  or 
granted  since  the  14th  of  February,  1856,  with  the  provision 
that  no  amendment  or  repeal  shall  impair  other  rights  pre- 
viously vested.  This  enactment  may  not  be  applicable  to  the 
questions  involved  in  this  case,  as  the  charters  of  the  original 
companies  were  obtained  long  prior  to  its  passage,  and  there- 
fore its  effect  upon  the  rights  of  the  corporation  will  not  be 
considered. 

By  an  act  of  the  legislature,  on  the  27th  of  January,  1830, 
the  Lexington  &  Ohio  Railroad  Company  was  chartered,  and 
by  the  terms  of  the  grant  the  road  was  to  be  exempt  from 
taxation  for  twenty  years,  and  was  never  to  be  taxed  beyond 
the  rate  of  tax  imposed  on  real  estate.  It  is  now  insisted  that 
the  rights  and  privileges  of  this  road  belong  to  the  appellant. 
After  a  careful  examination  of  the  various  charters  we- have 
been  unable  to  find  any  clause  in  either  the  charter  of  the 
Louisville  &  Frankfort  or  the  Frankfort  &  Lexington  Rail- 
road Company  conferring  such  rights;  but,  on  the  contrary, 
a  rate  of  taxation  is  imposed  upon  the  corporate  property 
of  each  by  the  express  terms  of  both  grants. 

The  liability  of  appellant  for  taxes  upon  this  branch  road 
being  ascertained,  the  only  remaining  question  is,  shall  the 
stock  of  the  corporation  be  taxed  as  provided  by  the  original 
charters  of  the  companies  out  of  which  the  present  corpora- 
tion was  crated,  and  to  the  rights  and  powers  of  which  it  has 
succeeded,  or  shall  the  tax  be  assessed  in  accordance  with  the 
provisions  of  the  act  of  February,  1864,  estimating  the  value 
of  all  railroads  at  twenty  thousand  dollars  per  mile.  The 
eighth  section  of  this  act  expressly  repeals  all  laws  in  conflict 
with  its  provisions,  and  provides  that  no  other  taxes  shall  be 
collectible,  whether  provided  for  in  the  charters  or  otherwise. 
The  object  the  legislature  had  in  view  in  passing  this  law  was 
to  facilitate  the  collection  of  revenue  from  corporations,  and 
Vol.  X.— 5 
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to  make  the  taxation  upon  gach  corporate  property  equal  and 
uniform  throughout  the  state.  The  power  of  the  legislature  to 
enact  such  a  law^  and  to  repeal  all  laws  in  conflict  with  it  when 
not  impairing  the  rights  of  the  corporation^  can  not  be  ques- 
tioned. There  is  no  right  necessary  to  the  existence  or  the 
discharge  of  the  duties  of  this  corporation  affected  by  this 
enactment.  Its  exemption  from  the  payment  of  revenue  is 
neither  necessary  nor  incidental  to  the  exercise  of  any  of  its 
corporate  powers  or  rights. 

The  taxing  power  is  not  only  of  vital  importance,  but  such 
an  essential  attribute  of  sovereignty  as  that  its  relinquishment 
or  restriction  should  never  be  assumed^  and  as  said  by  Chief 
Justice  Marshall^  'Hhe  intent,  wisdom,  and  justice  of  the  rep- 
resentative body  and  its  relation  to  its  constituents  furnish 
the  only  security  where  there  is  no  express  contract  against 
unjust  and  oppressive  taxation.^'  This  rule,  however,  should 
be  restricted  in  its  application,  as  the  imposition  of  taxation  to 
such  an  extent  as  to  destroy  the  right  of  property  belonging 
to  the  citizen  or  corporation,  if  not  imposing  the  obligation  of 
a  contract)  would  at  least  be  in  violation  of  that  provision  of  the 
bill  of  rights  prohibiting  the  taxing  of  private  property  for 
public  use  without  just  compensation  being  previously  made 
the  owner.  The  legislature  has  not  attempted  to  exercise  any 
such  power  in  this  case.  The  rate  of  taxation  by  the  act  of 
February,  1864,  is  made  common  to  all  the  railroads  in  the 
state,  and  no  distinction  exists  unless  by  reason  of  some  pro- 
vision in  a  particular  charter  the  state  has  in  express  terms 
relieved  the  corporation  from  taxation  by  reason  of  having 
received  an  adequate  consideration  therefor.  This  road  should 
contribute  to  the  discharge  of  its  portion  of  the  public  burden 
as  well  as  the  other  railways  in  the  state. 

The  court  below  very  properly  adjudged  that  the  taxes 
should  be  imposed  as  provided  by  the  act  of  February  20, 
1864,  as  that  mode  of  ascertaining  the  proper  valuation  ap- 
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plies  to  the  whole  road,  including  the  main  stem  as  well  as 
the  branches.  All  these  roads  are  now  consolidated  into  one 
corporation,  and  the  valuation  of  the  whole  road  in  the  mode 
prescribed  by  the  act  of  1864  will  determine  the  amount  of 
taxes  due,  the  stock  not  being  (as  the  law  now  exists)  the  sub* 
ject  of  taxation. 
Judgment  a£Srmed. 


Case  12— PETITION  OBDINARY-nJAir.  17. 

Duckworth  v.  Lee 

APPEAL  FROM  SCOTT  COtOUrr  COURT. 

1.  Judgment  agahtbt  a  defendant  not  summoned  in  the  county. 

Where  an  action  is  brought  against  seyeral  defendants,  and  one  of 
them  is  served  with  summons  in  another  county  tiian  that  in  which 
the  suit  is  brought,  no  judgment  can  be  rendered  against  him,  if 
the  action  is  dismissed  or  discontinued  as  to  those  served  in  the 
county  where  it  is  brought,  or  judgment  is  rendered  in  their  favor. 

No  judgment  can  be  rendered  against  a  defendant  summoned 
in  a  county  different  from  the  one  in  which  the  action  is  brought, 
unless  the  case  is  ready  for  judgment  against  a  defendant  summoned 
in  the  county  in  which  it  is  brought.    (Civil  Ck)de,  sec.  108.) 

2.  Clerical  mispbision. — ^If  judgment  is  rendered  against  a  defendant 

not  summoned  in  the  county  where  the  action  is  brought  before  one 
is  or  can  be  rendered  against  a  defendant  summoned  in  that  county, 
it  will  be  rendered  before  the  action  stands  for  trial,  and  will  be 
deemed  a  clerical  misprision.    (Civil  Code,  sec.  578.) 


E.  Cakteill,  I p^^  Appellant, 

E   E.  PrEWITT,  J  rr  7 


James 
Geoboe 

CITED 
Civil  Code,  sees.  107, 108, 110, 106. 
8  Met.  462,  Femold  v.  Speer. 
2  Duvall,  540,  Buby  v.  Grace. 
5  Buflh,  506,  Dyas  v.  Lindsey. 
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1  Bush,  857,  Ward  v.  George. 
7   Bush,  432,  Meguiar  v.  Eudy. 
14  B.  Mon.  620,  Pottinger  v.  Mayfield. 

J.  F,  Robinson, For  Appellee, 

CITED 
Civil  Code,  sections  106,  108. 

JUDGE  PETERS  delivebed  the  opinion  op  the  couet. 

On  the  10th  day  of  February,  1873,  api>ellee  instituted  an 
action  in  the  Scott  Circuit  Court  against  J.  D.  Duckworth, 
A.  F.  Duckworth,  Eli  Bruce,  and  Joseph  Cantrill  on  a  note 
alleged  to  have  been  executed  by  them  to  him  for  f  551.26, 
due  the  12th  day  of  October,  1872. 

A  summons  issued  on  the  filing  of  said  petition,  directed  to 
the  sheriff  of  Franklin  County,  against  J.  D.  Duckworth,  and 
was  returned  executed  by  the  sheriff  of  that  county  on  the 
14th  of  February,  1873;  and  a  summons  issued  on  the  day 
the  petition  was  filed  against  A.  F.  Duckworth,  Eli  Bruce,  and 
Joseph  Cantrill,  directed  to  the  sheriff  of  Scott  County,  and 
was  returned  by  him  executed  on  Joseph  Cantrill  on  the  28th 
of  February,  1873,  and  not  found  as  to  A.  F.  Duckworth  and 
Eli  Bruce. 

J.  D.  Duckworth  failed  to  appear  in  the  action  and  object 
to  the  proceedings  before  the  trial;  and  the  process  having 
been  executed  on  him  more  than  ten  days  before  the  com- 
mencement of  the  March  term,  1873,  of  the  Scott  Circuit 
Court,  judgment  was  rendered  against  him  on  the  6th  day 
of  the  last-named  month  and  year,  and  continued  as  to  the 
other  defendants. 

On  a  subsequent  day  of  the  term  J.  D.  Duckworth  ap- 
peared, and  moved  the  court  to  set  aside  the  judgment  against 
him ;  and  on  the  trial  of  the  motion  he  admitted  that  when  the 
action  was  commenced  he  and  Joseph  Cantrill  were,  and  con- 
tinued up  to  and  afler  the  rendition  of  said  judgment  to  be, 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TERM,  1873.  53 

Duckworth  t.  Lee. 

residents  of  the  county  of  Scott.  His  motion  was  overruled 
by  the  court  below,  and  he  has  appealed  to  this  court. 

Section  108  of  Civil  Code  provides  that  where  any  action 
embraced  in  section  106  (and  this  action  is  embraced  in  that 
section)  is  against  several  defendants,  the  plaintiff  shall  not  be 
entitled  to  a  judgment  against  any  of  them  on  the  service  of  a 
summons  in  any  other  county  than  that  in  which  the  action  is 
brought^  where  no  one  of  the  defendants  is  summoned  in 
that  county  or  resided  therein  at  the  commencement  of  the 
action^  or  where,  if  any  of  them  resided  or  were  summoned 
in  that  county,  the  action  is  discontinued  or  dismissed  as  to 
them,  or  judgment  therein  is  rendered  in  their  favor,  unless 
the  defendant  summoned  in  another  county,  having  appeared 
in  the  action,  failed  to  object  before  the  judgment  to  its  pro- 
ceedings against  him. 

The  proper  construction  of  that  section,  as  we  understand 
ity  is  that  where  an  action  is  brought  against  two  or  more 
defendants,  and  the  summons  is  served  on  one  of  them  in  a 
county  different  from  the  one  in  which  the  action  is  brought, 
no  judgment  can  be  rendered  in  the  action  against  the  defendant 
summoned  in  a  different  county  if  the  action  is  dismissed  or 
discontinued  as  to  the  defendant  or  defendants  summoned  in 
the  county  in  which  the  action  was  brought,  or  where  judg- 
ment is  rendered  in  his  or  their  favor.  Or,  in  other  words,  no 
judgment  can  be  rendered  against  a  defendant  summoned  in 
a  county  different  from  the  one  in  which  the  action  is  brought, 
unless  the  case  is  ready  for  judgment  against  a  defendant 
summoned  in  the  county  in  which  it  is  brought.  And  there- 
fore, if  a  judgment  be  rendered,  against  the  defendant  not 
summoned  in  the  county  where  the  action  is  brought  before 
one  was  or  could  be  rendered  against  the  one  summoned  in 
Aat  county,  it  would  be  rendered  before  the  action  stood  for 
trial,  and  according  to  the  provisions  of  the  Civil  Code  would 
be  deemed  a  clerical  misprision.     (Section  678.) 
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This  action  as  to  Joseph  Cantrill  did  not  stand  for  trial, 
and  the  judgment  was  prematurely  rendered  against  J.  D. 
Duckworth  at  that  term,  and  the  court  below  erred  in 
refusing  to  sustain  his  motion  on  a  subsequent  day  of  the 
term  to  vacate  the  judgment  against  him. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  set  aside  the  judgment  against  J.  D. 
Duckworth  and  for  further  proceedings  consistent  herewith. 


Casb  18— petition  EQUITY— Jaktjaby  21. 

130*""^  Bank  of  America  v.  McNeil. 

appeal  fbom  louisville  chancery  oot7bt. 

1.  Lien  of  corporation  on  its  stock  to  secure  indebtedness. — 

Where  the  charter  of  a  bank  provides  that  it  shall  have  a  lien  on 
its  stock  to  secure  any  indebtedness  by  the  stockholder  to  the  bank, 
there  can  be  no  such  lien,  effectual  for  any  purpose,  until  the  stock- 
holder becomes  indebted  to  the  bank.  After  he  has  divested  him- 
self of  the  title  by  the  sale,  gift,  or  pledge  of  his  stock,  and  the 
bank  has  notice  thereof,  it  has  no  right  to  extend  credit  to  him 
upon  the  faith  of  this  charter  lien. 

2.  Transfer  of  stock  by  wbiting  and  power  of  attorney,  etc. — 

Where  by  the  charter  stock  is  assignable  by  transfer  on  the  books 
of  the  corporation,  the  assignment  of  the  certificate  with  a  written 
power  to  the  assignee  to  transfer  the  stock  to  himself  on  the  books 
of  the  corporation  is  a  symbolical  delivery,  affecting  those  who  have 
notice  thereof  as  if  the  transfer  had  been  made  on  the  books. 

8.  Notice  of  equities. — It  is  a  general  rule  that  notice  of  an  out- 
standing equity  applies  to  every  one  whose  title  comes  to  him 
affected  with  such  notice. 

4.  Where  notice  to  the  agent  is  notice  to  the  principal. — 
Where  the  cashier  of  a  bank  with  knowledge  that  a  stockholder 
had  pledged  his  stock  to  secure  a  debt  was  ex  officio  a  member  of 
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the  committee  charged  with  buying  and  selling  notes  and  bills, 
and  a  note  of  the  same  stockholder  was  discounted  by  the  bank, 
it  was  held  that  the  cashier  was  presumed,  in  the  abeenoe  of  evidence 
to  the  contrary,  to  have  been  present  when  the  note  was  discounted, 
and  his  knowledge  that  the  stock  had  been  pledged  was  a  sufficient 
notice  to  the  bank. 
6.  PsEsuHPnoN  OF  NoncE — Knowledge  of  gabhieb. — Where  in 
such  case  the  debt  for  which  the  stock  was  pledged  was  renewed 
before  the  stockholder's  note  was  discounted  by  the  bank,  the 
cashier's  knowledge  of  the  original  debt  and  pledge  should  have 
put  him  on  inquiry,  and  he  is  presumed  to  have  known  that  the 
renewal  did  not  as  a  matter  of  law  release  the  pledge. 

6.  The  benewal  of  a  kote  by  the  same  pabtibs  is  merely  a  change 

of  the  evidence  of  the  indebtedness,  and  does  not  extinguish  it,  or 
release  or  in  any  way  affect  a  pledge  made  to  secure  it 

7.  WhEBS  a  BAKK  BKLEABK8  FOB  A  SPECIFIED  TIME  ITS  BIGHT  TO  ITS 

CHABTEB  LIEN  ou  stock  for  debts  due  it  from  the  stockholder,  and 
within  that  time  the  stock  is  pledged  for  a  debt,  the  right  of  the 
bank  after  the  expiration  of  the  time  to  acquire  it«  charter  lien  is 
subordinate  to  the  right  of  the  pledgee  until  the  debt  is  paid  or  the 
pledge  is  released. 

8.  WhEBE  a  BANK  BEFUSED  TO  ALLOW  THE  TBANSFEB  ON  ITS  BOOKS 

OF  STOCK  in  accordance  with  a  written  power,  thereby  impairing 
its  value  to  the  owner,  he  had  a  right  to  treat  the  action  of  the 
bank  as  a  conversion  of  the  stock,  and  to  recover  its  value. 

BoDLET  &  SiMRALL; For  Appellant, 

CITED 
Angell  &  Ames  on  Corporations,  ed.  1871,  sees.  354,  853,  575. 

2  Conn.  579,  Marlboro  Manufacturing  Co.  v.  Smith. 

3  Conn.  544,  Newton  B.  T.  Co. 

6  Conn.  552,  Oxford  Turnpike  Co.  v.  Burmell. 

5  Conn.  246,  Northrop  v.  Curtis. 

1  R.  I.  40,  Cross  v.  Phoenix  Bank. 

2  Wheaton,  890,  Union  Bank  v.  Laird. 

6  Pick.  324,  Nesmith  v.  Washington  Bank. 

8  Pick.  90,  Sergeant  v.  Franklin  Insurance  Company. 

3  How.  513,  Black  v.  Zacharie. 

7  Cowen,  770,  Bank  of  Utica  v.  Smalley. 

9  Rck.  202,  Sergeant  v.  Essex  Manufacturing  Co. 

1  Parson's  Eq.  S.  L.  Cases,  247,  Bank  of  Ky.  v.  Schuylkill  Bank. 

2  Greenleaf  on  Evidence,  section  520. 

1  Dana,  84-5,  Letcher  v.  Commonwealth's  Bank. 
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11  Wendell,  627,  Gilbert  t.  Muichesler  L  M.  Co. 
10  Maaa.  324,  Quiner  ▼.  Ifarblehesd  Insanmoe  Go. 
14  Ala.  82.  6  Peten,  51.  8  Peten,  12. 

H«  C.  PiNDELL, .     .    .    For  Appdlee, 

CITED 
Angell  A  Ames  on  Corporations,  sees.  353,  354,  305. 
Story's  Eqnity,  sec  409.  22  Wend.  348. 

Bank  By-Uws,  sees.  9,  17,  24. 
9  Mo.  155,  St.  Louis  Perpetual  Ins.  Co.  t.  Goodfellow. 
3  Howard,  453,  Black  y.  Zacharie. 
7  W.  A  8.  331,  Boggs  t.  Lancaster  Bank. 
1  Green's  Ch'y,  128,  Trenton  Banking  Co.  ▼.  Woodroff: 
20  Wend.  93,  Kortwright  t.  Buffalo  Commercial  Bank. 
14  Wend.  271,  Ruse  ▼.  Bank  of  Commerce. 
10  Ohio  St.  298,  Conant  y.  Seneca  Bank. 

JUDGE  LINDSAY  delivered  the  opinion  of  the  court. 

December  29,  1871,  Robert  Atwood  sold  and  assigned  to 
Malcolm  McNeil  the  promissory  note  of  A.  Sboefel  &  Co. 
Said  note  was  for  twelve  thousand  dollars.  It  bore  date  as 
above,  and  was  due  six  months  thereafter. 

To  secure  the  payment  of  this  note  Atwood  transferred  to 
McNeil  certain  securities,  among  them  a  certificate  for  twenty 
shares  of  the  capital  stock  of  the  Bank  of  America.  The 
transfer  was  made  to  Alexander,  agent  for  McNeil,  to  whom 
was  executed  a  power  of  attorney  authorizing  him  to  transfer 
the  stock  to  himself  upon  the  books  of  the  bank.  Alexander 
was  induced  to  accept  as  security  this  certificate  of  stock  by 
the  production  to  him  by  Atwood  of  the  following  statement 
in  writing,  given  by  the  cashier  of  the  bank,  viz. : 

"Louisville,  Ky.,  December  29, 1871. 

*The  twenty  shares  of  stock  owned  by  R.  Atwood  in  Bank 
of  America,  represented  by  certificate  No.  107,  is  unencum- 
bered, and  this  bank  has  no  claim  on  the  same,  and  releases 
all  claim  for  six  months.  Clinton  McClabty." 

On  the  2d  of  July,  1872,  when  the  note  of  A.  Shoefel  &  Co. 
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matured^  one  thousand  dollars  were  paid^  and  a  new  note  for 
eleven  thousand  dollars,  due  in  sixty  days,  executed.  This 
note  was  also  made  payable  to  Atwood,  and  by  him  indorsed 
to  McNeil.  The  pledge  of  the  bank-stock  was  continued  to 
secure  its  payment. 

May  27,  1872,  Atwood  contracted  a  debt  to  the  Bank  of 
America  for  the  sum  of  five  thousand  dollars,  and  on  the  7th 
of  August,  1872,  another  debt  for  the  same  amount. 

About  the  27th  of  that  month  he  &iled  in  business.  A. 
Shoefei  &  Co.,  of  which  firm  he  was  a  member,  also  became  in- 
solvent about  the  same  time.  As  soon  as  the  fact  of  Atwood's 
fidlure  became  public  Alexander  applied  to  the  bank  to  be 
allowed  to  transfer  the  bank-stock  to  himself,  as  he  was  author- 
ized to  do  by  the  terms  of  the  power  of  attorney  indorsed  on 
the  certificate.  The  bank  refused  to  allow  the  transfer  to  be 
made.  Such  other  collaterals  as  were  held  by  McNeil  were 
sold,  and  the  proceeds  applied  to  the  satisfaction  of  the  eleven 
thousand  dollar  note.  A  large  balance  remaining  unpaid,  he 
instituted  this  action,  making  the  Bank  of  America  a  party 
defendant,  and  asking  judgment  against  it  for  the  market 
value  of  the  twenty  shares  of  stock,  claiming  that  the  refusal 
of  the  bank  to  allow  the  transfer  was  in  effect  a  conversion 
of  the  stock. 

The  bank  answered,  setting  up  its  claims  against  Atwood, 
and  insisting  that  its  charter  gave  it  a  lien  upon  the  stock 
superior  to  any  right  acquired  by  McNeil  under  and  by  virtue 
of  the  transfer  to  his  agent  of  the  certificate. 

It  is  not  seriously  insisted  that  the  cashier  of  the  bank  did 
not  have  actual  knowledge  of  the  transfer  to  Alexander  at  the 
time  the  loan  of  May  27,  1872,  was  negotiated;  but  the  proof 
does  not  show  actual  knowledge  upon  the  part  of  any  officer 
of  the  bank  of  the  continuance  of  the  pledge  to  secure  the 
eleven  thousand  dollar  note  at  the  time  of  the  negotiation  of 
the  loan  made  on  the  7th  of  August,  1872. 


Digitized  by 


Googk 


58  BUSH'S  BEPOBTS.  [vol.  z. 

Bank  of  America  t.  MoNeiL 

The  provisioii  of  the  charter  under  which  the  bank  claims 
its  superior  lien  is  in  these  words :  **  The  stock  shall  be  deemed 
personal  property,  and  shall  be  assignable  only  on  the  books 
of  the  bank,  upon  such  rules  as  the  board  of  directors  shall 
from  time  to  time  establish;  but  said  corporation  shall  have  a 
lien  on  the  stock  to  secure  any  indebtedness  by  the  stock- 
holder to  said  corporation/'  The  indebtedness  this  lien  is 
intended  to  secure  is  such  as  may  exist  at  the  time  the  stock- 
holder attempts  to  dispose  of  his  stock.  It  is  manifest  that 
the  lien  can  not  become  effectual  for  any  purpose  until  the 
stockholder  contracts  a  debt  to  the  bank.  Until  this  is  done 
his  power  to  sell,  give,  devise,  or  encumber  his  stock  is  as  per- 
fect and  complete  as  is  his  right  so  to  dispose  of  or  encumber 
any  other  personal  property  he  may  own. 

He  can  not  pass  the  complete  legal  title  to  his  stock  except 
by  a  transfer  entered  upon  the  books  of  the  bank,  nor  can  he 
by  any  arrangement  not  made  known  to  the  bank  deprive  it 
of  the  right  to  look  to  his  stock  as  an  ultimate  security  for  the 
payment  of  any  indebtedness  it  may  innocently  permit  him  to 
incur;  but  he  may  by  bargain  and  sale,  by  gift,  devise,  or 
pledge,  divest  himself  of  title,  and  when  he  has  done  so,  and 
notice  has  been  given  to  the  bank,  it  has  no  right  to  extend 
credit  to  him  upon  the  faith  of  its  charter  lien  upon  his  stock. 

The  assignment  to  Alexander  of  the  certificate,  with  power 
to  transfer  to  himself,  on  the  books  of  the  bank  was  a  symbolical 
delivery  of  the  stock.  The  transfer  upon  the  books  would 
have  made  perfect  his  evidence  of  title,  but  as  to  all  persons 
having  notice  of  his  contract  with  Atwood  it  would  have 
invested  him  with  no  greater  interest  than  he  then  held.  Had 
he  made  the  transfer  as  he  had  the  right  to  do,  of  course  from 
that  time  forward  the  bank  would  have  had  no  pretense  for 
extending  credit  to  Atwood  upon  the  fiiith  of  the  stock  being 
bound  to  it  for  the  payment  of  his  debts.  So  if  it  loaned 
him  money  with  actual  knowledge  of  McNeil's  rights,  it  can 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TERM,  1878.  59 

Bank  of  America  t.  McNeil. 

occupy  no  more  iavorable  attitude  than  it  would  have  done  had 
Alexander  exercised  his  right  to  make  ihe  transfer  before  the 
loans  were  made. 

If  it  be  true  that  McNeil  acquired  only  an  equity  by  the 
transfer  of  the  certificate  to  his  agent^  we  see  no  reason  why 
the  bank  shall  not  be  affected  by  notice  of  that  equity.  The 
general  rule  is  that  notice  of  an  outstanding  equity  applies  to 
every  one  whose  title  comes  to  him  affected  with  such  notice; 
and  there  is  nothing  in  the  charter  of  the  Bank  of  America 
relieving  it  from  the  operations  of  this  rule. 

But  it  is  insisted  that  notice  to  the  cashier  was  not  notice 
to  the  bank.  We  will  not  inquire  whether  in  all  cases  the 
knowledge  possessed  by  the  cashier  in  this  instance  would  be 
imputed  to  the  corporation  for  which  he  acts.  Here  it  certainly 
should  be.  By  section  24  of  the  by-laws  of  this  bank  the 
cashier  is  made  a  member  of  the  exchange  committee.  This 
committee  is  charged  with  the  duty  of  bu}dng  and  selling  bilLs, 
notes^  and  other  evidences  of  debt^  and  of  discounting  paper 
offered  to  the  bank  for  discount.  Nothing  to  the  contrary 
being  shoMm,  it  must  be  presumed  that  McClarty  was  present 
when  the  two  notes  of  Atwood  were  passed  upon.  He  was 
then  acting  for  the  bank  in  the  discharge  of  his  o£Bicial  duties, 
and  it  is  difficult  to  perceive  upon  what  ground  the  principal 
can  be  held  not  to  have  had  notice  of  a  &ct  then  Mrithin  the 
personal  knowledge  of  one  of  its  chosen  agents  and  repre- 
sentatives. It  was  the  duty  of  McClarty  to  have  disclosed 
to  the  other  members  of  the  committee  the  &ct8  known  to 
him.  We  presume  he  did  so;  but  if  he  did  not,  and  a  loss 
must  result  from  his  failure  so  to  do,  it  should  fall  upon  the 
party  for  whom  he  acted,  and  not  upon  a  stranger  in  no  wise 
responsible  for  his  failure. 

Some  difficulty  attends  the  settlement  of  the  question  of 
notice  as  to  the  loan  made  to  Atwood  on  the  7th  of  August. 
As  before  stated,  the  testimony  does  not  show  actual  knowl- 
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edge  upon  the  part  of  any  of  the  officers  of  the  bank  of  the 
execution  by  Shoefel  '&  Co.  of  the  note  for  eleven  thousand 
dollars^  and  the  continuance  of  the  pledge  of  the  certificate 
of  stock  to  secure  its  payment.  The  cashier  certainly  had 
such  information  as  put  him  upon  inquiry  as  to  the  status 
of  Atwood's  stock.  He  was  apprised  of  his  indebtedness 
to  McNeil  and  of  the  transfer  of  the  certificate  to  his  agent. 
He  knew^  or  at  least  must  be  presumed  to  have  known^  that 
as  matter  of  law  McNeil's  claim  to  the  stock  would  continue 
in  existence  until  his  debt  was  paid^  unless  he  voluntarily 
relinquished  it.  Had  proper  inquiry  been  made,  the  fact  of 
the  renewal  of  the  note  and  the  continuance  of  the  pledge 
would  have  been  ascertained.  Failing  to  make  it,  the  bank 
can  not  be  allowed  to  gain  an  advantage  which  it  could  not 
have  claimed  had  it  exercised  proper  diligence. 

We  attach  no  importance  to  the  renewal  of  the  note.  It 
was  merely  a  change  of  the  evidence  of  indebtedness.  The 
original  indebtedness  was  not  extinguished  by  its  execution. 
There  were  no  new  parties  to  the  note,  and  no  new  security 
taken  to  insure  its  payment.  The  renewal  did  not  release 
or  at  all  affect  the  original  contract  of  pledge.  The  stock 
remained,  as  it  had  been  from  the  beginning,  bound  for  the 
payment  of  the  loan  made  by  McNeil  on  December  29,  1871. 
Appellee  was  under  no  obligation  to  notify  the  bank  of  the  fact 
of  the  renewal  of  the  note,  as  it  in  no  way  affected  its  rights. 

The  limitation  of  six  months  inserted  in  the  writing  given 
by  the  cashier  to  Atwood  as  the  time  during  which  the  bank 
would  release  it«  right  to  claim  its  charter  lien  is  entitled  to 
no  weight  in  the  settlement  of  the  questions  arising  in  this 
case.  The  pledge  was  made  within  the  six  months,  and  of  this 
fact  the  bank  had  notice.  From  the  time  it  was  made  and 
notice  given  the  right  of  the  bank  to  acquire  a  charter  lien 
was  subordinate  to  the  rights  of  McNeil,  and  must  so  continue 
until  his  debt  is  paid,  or  until  he  releases  his  claim. 
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The  balance  still  due  upon  the  note  of  Shoefel  &  Co.  is 
greatly  more  than  the  market  value  of  the  twenty  shares 
of  stock.  The  bank  has  refused  to  allow  the  transfer  to  be 
made.  This  refusal  greatly  impairs  the  value  of  the  stock. 
It  practically  deprives  McNeil  of  the  advantages  that  ought 
to  accrue  to  him  from  his  ownership  of  it.  He  can  neither 
demand  and  receive  the  accruing  dividends,  nor  be  heard  in 
the  selection  of  the  officers  charged  with  the  management 
of  the  affairs  of  the  bank.  He  has  the  right  to  treat  the 
action  of  the  bank  as  a  conversion  of  his  property^  and  look 
to  it  for  its  value. 

The  judgment  of  the  chancellor  accords  with  the  views 
herein  expressed.     It  is  therefore  affirmed. 


Case  14^PETITI0N  EQUITY-^an.  22. 

Allen,  &c.  V.  Troutman's  heirs. 

APPEAL  FROM  NELSON  CIRCUIT  COITBT. 

1.  How  INFANTS  MAY  VACATE  JUDGMENTS  AGAINST  THEM.— The  HghtS 

and  interests  of  infants  are  under  the  special  protection  of  courts 
of  equity,  and  they  may  at  any  time  within  the  period  prescribed 
by  section  421  of  the  Civil  Code  apply  to  such  courts  to  vacate  any 
judgment  or  final  order  by  which  injustice  has  been  done  them. 

2.  They  need  not  allege  any  of  the  special  grounds  for  which  new  trials 

are  granted  to  adults;  but  it  is  sufficient  that  they  were  infante 
at  the  time  of  the  rendition  of  the  judgment,  that  it  is  unjust 
according  to  the  facts  presented  by  them,  and  that  they  apply 
for  relief  within  the  prescribed  time.  (Newland  v.  Gentry,  18  B. 
Mon.  670.) 
8.  That  the  action  was  not  brought  within  a  year  after  one  of  the  infanU 
arrived  at  age  is  no  bar  to  the  rights  of  the  others  who  sued  within 
the  prescribed  time. 
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A.  H.  Field,     .    .    .    .  ^ For  Appellant, 

CITED 

1  Dnyall,  251,  Beverly  v.  Perkins. 

Mdib  &  WiCKLiFFE, For  Appellees, 

CITED 
Civil  Code,  section  579. 

2  Duvall,  540,  Baby  v.  Grace. 

6  Bush,  894,  Long  v.  Montgomery. 
14  B.  Mon.  172,  Bush  v.  Madeira's  heirs. 

JUDGE  LINDSAY  dslivebed  the  opinion  of  the  ooubt. 

This  is  not  strictly  a  proceeding  to  obtain  a  new  trial  under 
the  679th  section  of  the  Code  of  Practice.  The  allegations 
of  the  petition  and  the  prayer  for  relief  bring  it  within  the 
purview  of  section  421,  as  well  as  of  subsection  8  of  sec- 
tion 679.  Under  the  practice  in  force  before  the  adoption 
of  the  Code  it  would  have  been  proper  to  reserve,  in  the 
judgment  rendered  in  the  case  of  Troutman  v.  Allen's  heirs, 
the  right  for  the  infants  (defendants)  to  show  cause  against  it 
after  attaining  fiill  age.  It  here  appears  that  all  the  complain- 
ants are  still  infants,  unless  it  be  Mrs.  Perry,  and  it  does  not 
appear  that  a  year  had  elapsed  aft;er  she  arrived  at  the  age  of 
twenty-one  years  before  the  institution  of  the  action. 

The  rights  and  interests  of  infants  are  under  the  special 
protection  of  courts  of  equity,  and  they  have  the  right  at  any 
time  within  the  period  prescribed  by  section  421  of  the  Code 
to  apply  to  such  courts  to  vacate  any  judgment  or  final  order 
by  which  injustice  has  been  done  them.  They  need  not  aver 
diligence  in  the  preparation  of  their  defense  to  the  action, 
nor  the  discovery  of  testimony,  nor  in  fiict  any  of  the  special 
grounds  for  which  new  trials  may  be  granted  to  adults.  It  is 
enough  that  they  were  infants  at  the  time  of  the  rendition 
of  the  judgment,  and  that  it  is  unjust  according  to  the  facts 
presented  by  them,  and  that  they  apply  for  relief  within  the 
prescribed  time.     (Newland  v.  Gentry,  18  B.  Mon.  670.) 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TERM,  1878.  63 

Allen,  &e.  t.  Troutman's  heirs. 

It  is  averred  in  appellant's  petition  that  the  title-bond 
executed  by  David  Allen,  deceased,  to  William  Allen  was 
canceled,  and  a  new  contract  entered  into  by  which  a  life-estate 
in  the  land  in  contest  was  secured  to  William  Allen  with  re- 
mainder in  fee  to  them ;  that  this  contract  continued  in  force 
up  to  the  time  of  David  Allen's  decease;  that  appellee  Trout- 
man  was  fully  advised  of  this  fact;  and  that  he  confederated 
and  combined  with  William  Allen  to  deprive  appellants  of  the 
rights  secured  to  them  by  the  last-named  contract,  and  pursuant 
to  such  combination  accepted  a  transfer  from  William  Allen 
of  the  canceled  title-bond.  This  bond  was  the  foundation  of 
the  action  in  which  title  to  the  land  was  adjudged  to  Troutman. 
Now,  if  it  had  been  canceled,  and  Troutman  was  apprised  of 
that  fact  at  the  time  he  pretends  to  have  purchased  it  from 
William  Allen,  it  is  manifest  that  he  is  not  entitled  to  the  land ; 
and  if  by  the  alleged  second  contract  the  estate  in  fee  was 
secured  to  these  appellants,  it  is  equally  manifest  that  the  judg- 
ment they  seek  to  vacate  is  unjust  and  inequitable  as  to  them. 
Such  being  the  case,  their  petition  presents  a  good  cause  of 
action,  and  it  was  error  upon  the  part  of  the  circuit  court  to 
sustain  the  general  demurrer.  A  demurrer  might  have  been 
sustained  as  to  Mrs.  Perry,  because  she  does  not  state  that  she 
is  still  an  infant,  nor  that  she  sued  within  twelve  months  after 
arriving  at  age.  This  fact,  however,  did  not  authorize  the 
dismissal  of  the  petition  as  to  those  who  show  that  they  did 
sue  ¥dthin  the  prescribed  time. 

For  these  reasons  the  judgment  is  reversed,  and  the  cause 
remanded  with  instructions  to  overrule  the  general  demurrer. 
In  case  appellee  demurs  specially  as  to  Mrs.  Perry,  she  should 
be  allowed  to  amend  if  she  can  do  so ;  otherwise  the  petition, 
so  fiir  as  she  is  concerned,  should  be  dismissed. 

Appellee  should  then  be  required  to  answer,  and  appellants 
allowed  an  opportunity  to  make  out  their  case. 
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Case  15-CITY  WARRANT— Jan.  23. 

City  of  Bowling  Green  v.  Carson. 

appeal  fbom  police  coubt  of  bowling  gbeen. 

1.  Legislature  may  empowee  municipal  cobpobations  to  estab- 

lish MABKET  BEGULATION8. — ^The  power  of  the  legislature  to 
delegate  to  municipal  corporationB  the  right  to  establish  markets 
and  regulate  the  sale  and  purchase  of  marketable  articles,  and  to 
forbid  the  sale  or  purchase  of  such  at  other  than  the  market  places 
during  market-hours,  is  unquestionable. 

The  right  to  make  such  regulations  grows  out  of  the  general 
police  power  of  the  government,  and  unless  they  are  unreasonable 
or  oppressive  it  is  the  duty  of  the  courts  to  enforce  them. 

See  the  opinion  for  regulations  held  not  unreasonable  or  oppres- 
sive, or  in  conflict  with  public  policy. 

2.  Rights  undeb  a  license. — Where  one  did  business  as  a  green- 

grocer under  a  license  from  the  city  of  Bowling  Green,  it  was 
subject  to  the  right  of  the  city  to  adopt  reasonable  and  proper 
regulations  for  the  good  of  the  general  public. 
8.  Costs  in  Coubt  of  Appeals  taxed  against  the  appellant, 
although  the  judgment  of  the  police  court  deciding  an  ordinance 
of  Bowling  Green  invalid  is  reversed. 

Thomas  H.  Hines, For  Appellant, 

cited 

Dillon  on  Municipal  Corporations,  sees.  61,  2^,  318. 

Cooley  on  Constitutional  Limitations,  sec.  206. 
6  Duer,  316,  St.  John  v.  Mayor,  &c. 
8  Bush,  420,  Louisville  City  R.  R.  Co.  v.  Louisville. 

3  Bush,  594,  Griffin  v.  Kentucky  Insurance  Co. 

4  M.  &  W.  621,  Hopkins  v.  Swansea. 
11  American  Law  Register,  286. 

23  Pick.  71,  Spaulding  v.  Lowell. 

83  Penn.,  Waterman  v.  Philadelphia. 

13  Iowa,  310,  LeClare  v.  Davenport. 

11  Ohio  St.  650,  White  v.  Kent. 

11  Iowa,  683,  Dubuque  v.  Miller,  &c. 

34  N.  Y.  667,  Board  of  Excise  v.  Barrie. 

16  Wallace,  61,  Slaughter-house  cases. 
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11  Peters,  639,  Charles  Biver  Bridge  v.  Warren  Bridge. 

11  Mich.  847,  Ash  v.  People.  11  Pick.  168,  Nightengale's  case, 

25  Mo.  87,  St  Louis  v.  Jackson.     11  Iowa,  407,  State  v.  Lieber. 

44  Mo.  647,  St.  Louis  v.  Weber.      18  Ohio  St  663,  GaU  v.  Cincinnati. 

K  Bodes, For  Appellee, 

CITED 
Coole/s  Constitutional  Limitations,  pp.  140,  283,  200,  204,  694,  696. 
Ordinance  27  of  City  of  Bowling  Green,  sees.  7,  8,  p.  92. 
Criminal  Code,  sees.  7,  804.  2  Duvall,  169. 

JUDGE  LINDSAY  delivered  the  opnaoK  of  the  oovbt. 

The  second  section  of  an  act  to  amend  the  charter  of 
Bowling  Green,  approved  March  21,  1870,  provides  "that 
the  mayor  and  board  of  coancilmen  of  said  town  shall  have 
power  and  authority  to  erect  market-houses,  establish  markets 
and  market-places,  and  provide  for  the  government  and  regula- 
tion thereof;  to  restrain  and  punish  the  forestalling  of  poultry, 
fruit,  or  any  article  brought  or  being  brought  to  market." 

By  certain  ordinances,  taking  effect  on  the  1st  of  Septem- 
ber, 1873,  the  mayor  and  board  of  counoilmen  established  as 
a  market-place  a  designated  portion  of  Sumner  Street.  They 
fixed  the  market-hours  between  dawn  and  eight  o'clock  A.  M. 
from  the  21st  of  March  till  the  10th  of  October,  and  between 
dawn  and  nine  o'clock  a.m.  the  remaining  portion  of  the  year, 
and  provided  that  fresh  beef  should  not  be  sold  in  the  city 
in  quantities  less  than  by  the  quarter  at  any  other  than  the 
market-place  during  market-hours,  under  the  penalty  of  a  fine 
of  not  less  than  five  nor  more  than  fifty  dollars.  Upon  a 
warrant  for  a  violation  of  this  regulation  appellee  was  arrested, 
tried,  and  acquitted,  the  police  judge  holding  the  ordinance  in 
question  to  be  invalid. 

Under  a  provision  of  the  city  charter  the  city  has  brought 
so  much  of  this  judgment  as  declares  said  ordinance  invalid 
to  this  court  for  revision. 

We  will  not  decide  as  to  the  rights  of  the  appellee  as 
a  member  of  the  firm  of  W.  H.  Funt  &  Co.,  under  and  by 
Vol.  X.— 6 
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virtue  of  the  license  held  by  said  firm  to  do  business  as 
green-grocers. 

The  right  of  appeal  direct  from  the  police  court  to  this 
court  exists  only  in  cases  in  which  an  ordinance  or  by-law 
of  the  city  is  declared  invalid.  We  need  not  therefore  under- 
take to  reconcile  apparently  conflicting  ordinances.  The  only 
question  to  which  we  can  properly  direct  our  attention  is  to 
the  validity  of  the  ordinance  establishing  the  market-place^ 
regulating  marketing,  and  prescribing  the  penalties  for  the 
violation  of  these  regulations.  The  power  of  the  legislature 
to  delegate  to  municipal  corporations  the  right  to  establish 
markets  and  regulate  the  sale  and  purchase  of  marketable 
articles,  and  to  forbid  such  sales  or  purchases  at  other  than 
the  market-places  during  market-hours,  seems  to  us  unques- 
tionable. 

The  right  to  make  such  regulations  grows  out  of  the  general 
police  power  of  government,  and  unless  they  are  unreasonable 
or  oppressive  it  is  the  duty  of  the  courts  to  enforce  them.  The 
regulations  under  consideration  do  not  conflict  with  public 
policy,  and  are  neither  unreasonable  nor  oppressive.  Appellee 
therefore  had  no  right  to  disregard  them.  Nor  can  he  justify  his 
tK>nduct  under  a  license  granted  him  before  the  market-place 
was  established.  Whatever  may  have  been  his  rights  under 
his  license,  like  all  other  citizens  he  was  bound  to  exercise  his 
right  to  do  business  and  to  enjoy  his  property  subject  to  such 
reasonable  and  proper  regulations  as  the  city  government  might 
adopt  for  the  good  of  the  general  public. 

For  these  reasons  so  much  of  the  judgment  of  the  police 
court  as  holds  these  ordinances  invalid  is  reversed. 

This  reversal,  however,  does  not  aflect  appellee.  We  have 
not  looked  to  the  testimony,  having  no  power  to  disturb  the 
judgment  of  acquittal.  The  costs  of  this  appeal  must  be 
taxed  against  appellants. 
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Runyon  t.  Darnall. 

CAflB  16— PETITION  EQUITY— Jaittjaby  28. 

Runyon  v,  DamalL  : 

APPEAL  FROM  FLEMINa  dECUIT  OOURT. 

Lahi>  hust  be  identified  nr  the  jttdoment  directing  it  to  be  bold. 
In  a  suit  to  enforce  a  lien  on  land  the  petition  gave  no  other  de- 
Bcription  of  the.  land  than  that  it  lay  in  F  County,  and  was  then 
in  the  possession  of  defendant  R,  "  being  the  undivided  interest 
of  the  defendants  P  and  wife  in  the  farm  which  descended  from 
£  R."  No  title-papers  were  referred  to  to  identify  the  land.  In  the 
judgment  the  land  was  described  as  that  "sold  by  P  and  wife  to 
B,  the  same  being  an  undivided  interest  held  by  said  defendant 
E  P  as  one  of  the  heirs  at  law  of  E  B,,  and  the  same  situate  in 
F  County  and  now  held  by  defendant  B."  Beldf  that  there  was 
no  sufficient  description  of  the  land  either  in  the  petition  or  the 
judgment  to  direct  the  commissioner  in  making  the  sale. 

E.  C.  Phisteb, For  Appellant, 

cited 

8  Bush,  848,  Cavin  &  Elliott  v.  Williams  &  Bay. 
6  Mon.  265,  Smith  v.  Peyton. 

5  Mon.  889,  Elliott  v.  Waring. 

9  Bush,  665,  Lawless  v.  Barger,  &c, 

John  Rodman, For  Appellee. 

JUDGE  PETEBS  delivered  the  opinion  of  the  court. 

This  soit  was  brought  by  appellee  on  a  note  which  he  held 
hy  assignmeDt  of  one  J.  N.  Price,  and  which  he  alleges  was 
executed  by  appellant  to  Price  for  the  second  installment  for 
a  piece  of  land  situate  in  the  county  of  Fleming,  and  then 
in  possession  of  appellant,  it  being  an  undivided  interest  of 
the  defendants,  J.  N.  Price  and  his  wife  (Elizabeth  Price),  in 
the  farm  which  descended  from  Ezekiel  Runyon,  deceased) 
and  for  which  he  alleges  he  has  a  lien  to  secure  his  debt. 
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No  other  description  of  the  land  is  given  in  the  petition,  and 
no  title-papers  are  referred  to  to  identify  it 

It  is  alleged  that  Price  and  wife  are  able,  ready,  and  willing 
to  make  to  Runyon  a  good  title  to  the  land  when  required  to 
do  so,  but  no  deed  was  tendered ;  and  it  is  also  alleged  that 
Runyon  promised  to  pay  appellee  ten  per  cent  on  the  debt 
from  its  maturity,  the  1st  of  May,  1870,  till  paid,  and  to 
waive  all  defenses  to  the  note,  legal  or  equitable. 

At  the  August  term,  1873,  of  the  Fleming  Circuit  Court, 
no  defense  having  been  made,  judgment  was  rendered  against 
appellant  for  the  principal,  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  the  maturity  of  the  note,  the  judgment 
to  bear  the  same  rate  of  interest.  And  to  enforce  the  payment 
of  the  debt  it  was  adjudged  that  ''  the  tract  of  land  sold  by 
J.  N.  Price  and  wife  to  said  Runyon,  the  same  being  an 
undivided  interest  held  by  said  defendant,  Elizabeth  J.  Price, 
as  one  of  the  heirs  at  law  of  Ezekiel  Runyon,  deceased,  and 
the  same  situate  in  Fleming  County,  and  now  held  by  de- 
fendant, James  H.  Runyon,^'  be  sold,  or  so  much  thereof  as 
may  be  sufficient  to  pay  the  plaintiff  his  debt,  interest,  and 
costs.     Of  that  judgment  Runyon  now  complains. 

The  court  has  wholly  failed  to  direct  in  the  judgment  what 
land  is  to  be  sold ;  but  the  commissioner  is  to  ascertain  and 
identify  it  by  inquiring  in  the  country  what  land  in  Fleming 
County  descended  to  the  heirs  of  Ezekiel  Runyon,  deceased, 
and  what  part  of  it  descended  to  Mrs.  Price;  and  as  it  is 
stated  in  the  judgment  that  the  land  is  undivided  among  the 
heirs  of  Ezekiel  Runyon,  he  must  ascertain  how  much  will 
probably  be  the  undivided  part  of  Mrs.  Price,  and  sell  that, 
or  as  much  as  may  be  sufficient  to  pay  appellee's  debt,  so  that 
the  purchaser,  if  one  could  be  found,  would  be  profoundly 
ignorant  of  the  quantity  of  land  he  bought  or  where  it  was  to 
be  found. 

There  was  no  description  of  the  land,  either  in  the  petition 
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or  the  judgment,  from  which  the  commissioner  would  be  en- 
abled to  know  what  land  he  was  directed  to  sell,  and  he  could 
not  therefore  execute  the  judgment. 

It  would  be  premature  to  decide  now  whether  or  not  appel- 
lant should  be  required  to  pay  interest  at  the  rate  of  ten  per 
cent  per  annum  on  the  judgment.  We  are  not  prepared  to 
say  that  as  the  pleadings  now  stand  that  he  would  not  be. 
We  will  not  anticipate  that  question.  But  for  the  failure 
to  identify  the  land  to  be  sold  in  the  judgment  the  same  is 
reversed,  and  the  cause  is  remanded  with  directions  to  permit 
appellant  to  amend  his  petition,  if  he  should  ask  to  do  so,  and 
tor  farther  proceedings  consistent  herewith. 


Case  17— PETITION  EQUITY—Jan  24. 

City  of  Covington  v.   Covington  &   Cincinnati 
Bridge  Company. 

APPEAL    FBOM   KENTON   OIBCTJIT   OOUBT. 

L  Vested  bights. — ^The  charter  of  a  priyate  corporation  may  vent 

rights  in  the  corporators  and  stockholders  which  no  subsequent 

legislation  can  impair  or  diminish. 
2.  But  a  chabtee  may  be  amended  in  so  far  as  is  necessary  to  carry 

into  effect  or  accomplish  the  purposes  for  which  it  was  obtained. 

(Fry's  executor  v.  Big  Sandy  &  Lexington  Railroad  Company, 

2  Met.  321.) 
8.  CoBPOBATiONS  BT7LED  BY  MAJOBTTY  VOTE.— The  buslncss  affairs 

of  a  corporation  are  always  controlled  by  a  majority  in  interest, 

unless  the  charter  provides  otherwise. 

4.  Ck>BPOBATION  MAY  BE  EMFOWEBED  TO  PLEDOE  OB  MOBTGAOE  ITS 

PBOPEBTY,  BEYENUES,  ETC. — ^The  legislature  has  the  constitutional 
power  to  authorize  a  corporation  created  by  it  to  borrow  money  by 
mortgaging  its  property  and  franchises,  or  by  issuing  preferred 
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stock  and  pledging  its  revenues  for  the  payment  of  the  dividends 
thereon,  where  such  course  is  necessary  to  carry  into  effect  the 
object  for  which  the  corporation  was  created. 

6.  Equitable  aid  where  money  is  ikyested  under  mibappre- 
HEK8ION. — If  the  legislative  enactment  authorizing  the  corporation 
to  pledge  its  revenues  to  raise  money  be  regarded  as  unconstitu- 
tional, the  chancellor,  after  the  payment  of  money  on  such  pledge 
and  the  success  of  the'  enterprise  by  reason  of  the  outlay,  induced 
by  the  action  of  the  corporation  and  sanctioned  by  an  attempted 
exercise  of  legislative  power,  would  hardly  refuse  his  aid  in  en- 
forcing its  collection  by  subjecting  the  property  to  its  payment. 
(28  Penn.  339;  49  Maine,  492;  35  Vt.  636.) 

'6.  Amendments  to  charter  of  corporations  acting  under 
•  AUTHORrry  of  two  states. — Although  corporations  created  by 
one  state  can  exercise  no  corporate  powers  within  the  limits  of 
another  state  without  the  consent  of  the  latter,  when  that  consent 
is  obtained  the  fact  that  an  amendment  to  the  charter  of  the  cor- 
poration by  the  state  creating  it  is  in  conflict  with  some  law  or 
constitutional  provision  of  the  state  licensing  the  corporation  to 
exercise  certain  powers  within  its  limits  can  not  destroy  the 
validity  of  the  amendment. 

7.  Bights  where  charter  enacted  in  one  state  and  confirmed 
IN  ANOTHER. — The  legislature  of  Kentucky  incorporated  a  company 
with  the  usual  corporate  powers,  the  object  of  which  was  the  ereo- 

^  tion  of  a  bridge  across  the  Ohio'  River  at  Ck)vington,^ut  withheld 
the  power  of  organization  until  the  Ohio  legislature  should  con- 
firm the  act  of  incorporation,  which  was  afterward  done.  HM, 
that  the  state  of  Kentucky  had  the  power  to  create  such  corporation, 
with  the  right  to  exercise  in  this  state  any  powers  not  in  violation 
of  the  state  or  Federal  constitution,  and  it  was  essentially  a  Ken- 
tucky corporation. 

The  action  of  the  legislatures  of  the  two  states  with  reference 
to  the  charter  created  no  compact  or  agreement  by  which  like 
legislation  must  be  obtained  from  each  state  before  any  amendment 
can  be  made  to  the  original  charter,  or  additional  power  given  to 
the  corporation.    (12  Wallace,  65.) 

8.  Acceptance  of  charter  amendment  by  corporation  or  ap- 
pointment OP  agent  need  not  be  entered  of  record. — It  is 
not  indispensable  that  the  vote  of  acceptance  of  a  charter  amend- 
ment or  other  enactment  should  appear  of  record  on'  the  books 
of  the  corporation ;  but  such  acceptance  may  be  inferred  from  the 
acts  of  the  corporation  through  its  oflScers  or  otherwise ;  and  a  vote 
or  resolution  appointing  an  agent  need  not  be  entered  on  the  minutes 
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of  the  corporation  unless  the  charter  renders  it  essential.    (Angell 
and  Ames  on  Corporations,  313.) 

Parol  evidence  may  be  introduced  to  show  the  vote  or  assent 
unless  the  charter  forbids  it 
9.  How  AGEKT  MAY  BIND  CORPORATION. — An  agent  of  a  corporation 
acting  within  the  scope  of  his  authority  may  bind  his  principal  in 
the  same  way  as  if  he  were  the  agent  of  a  natural  person,  unless 
the  charter  expressly  provides  otherwise. 
10.  A  municipal  corporation,  owning  stock  in  a  bridge  company,  ap- 
pointed by  its  council  two  persons  to  cast  its  vote  in  a  meeting  of 
the  stockholders  of  the  bridge  company,  called  to  determine  whether 
certain  charter  amendments  should  be  accepted.  Beld,  not  essential 
that  the  records  of  the  council  should  have  shown  how  the  vote 
of  the  city  was  to  be  cast  by  the  agents,  or  that  their  vote  was  ap- 
proved by  the  council,  or  that  the  records  of  the  bridge  company 
should  have  noted  the  assent  of  both  the  agents  in  casting  th&vote. 

Carlisle  &  O'Haba^ For  Appellant, 
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JUDGE  PRYOR  delivered  the  opinion  op  the  court. 

The  legislature  of  Kentucky,  on  the  17th  of  February,  in 
the  year  1846,  incorporated  the  Covington  &  Cincinnati  Bridge 
Company  for  the  purpose  of  constructing  a  bridge  across  the 
Ohio  River  between  the  cities  of  Covington  and  Cincinnati. 
The  corporators  were  James  Groodloe,  Geo.  Carlisle,  E.  Foote, 
and  others,  all  of  the  city  of  Covington,  They  were  vested 
with  the  ordinary  rights  and  privileges  pertaining  to  such  a 
corporation,  but  were  not  permitted  to  organize  or  open  their 
books  for  the  subscription  of  stock  until  after  the  confirma- 
tion of  the  act  of  incorporation  by  the  state  of  Ohio.  The 
legislature  of  that  state,  on  the  26th  of  March,  1849,  con- 
firmed the  act  of  the  Kentucky  legislature  by  conferring  upon 
the  company  similar  powers,  with  some  amendments  thought 
necessary  to  guard  the  interests  of  the  latter  state. 

The  original  capital  stock  of  the  corporation  was  only  three 
hundred  thousand  dollars,  which  was  afterward  increased  to  one 
million.  The  company  undertook  the  execution  of  the  work, 
and  in  a  short  time  expended  about  three  hundred  thousand 
dollars,  the  amount  of  the  original  capital,  leaving  as  the  only 
available  means  for  continuing  its  prosecution  about  the  sum 
of  one  hundred  thousand  dollars.  It  was  soon  apparent  to 
all  the  parties  interested  that  the  cost  of  this  structure  would 
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greatly  exceed  its  capital  stock.  The  company  had  expended 
all  of  its  means,  and  was  in  such  an  embarrassed  condition 
as  not  only  caused  a  delay  in  the  prosecution  of  the  work  for 
several  years,  but  the  structure  itself,  or  the  ground  upon 
which  its  pillars  were  erected,  was  about  to  be  subjected  to 
the  claims  of  creditors. 

Amendments  had  been  obtained  to  its  charter  from  the 
legislatures  of  both  states,  authorizing  the  company  to  borrow 
money  and  pledge  the  bridge  for  its  payment.  The  appellant 
(the  city  of  Covington),  being  directly  and  vitally  interested  in 
the  success  of  the  enterprise,  in  pursuance  of  an  act  of  the 
legislature,  had  already  made  a  subscription  of  one  hundred 
thousand  dollars  to  the  capital  stock,  paying  of  this  sum  ten 
thousand  dollars  in  money,  and  issuing  the  bonds  of  the  city 
for  ninety  thousand  dollars,  which  were  received  by  the  com- 
pany at  par  and  in  full  discharge  of  the  amount  subscribed. 

In  order  to  relieve  the  company  from  its  embarrassed  con- 
dition and  to  insure  the  completion  of  the  work  the  legislature 
of  this  state,  in  the  year  1861,  authorized  the  company  to 
receive  subscriptions  for  five  hundred  thousand  dollars,  or  one 
half  of  its  capital  stock,  in  preferred  stock,  '^and  to  pledge  its 
revenues  for  the  payment  of  the  dividends  on  the  same,''  this 
stock  '^  not  to  be  preferred  to  the  extent  of  more  than  fifteen 
per  cent  per  annum."  The  same  right  was  afterward  given 
y  the  company  by  the  state  of  Ohio.  Whether  this  preferred 
stock  should  be  issued  or  not  was  by  this  amendment  to  be 
determined  by  a  majority  of  the  non-preferred  stock  subscribed 
and  paid  for. 

By  an  additional  amendment,  approved  January  21,  1865, 
the  capital  stock  of  the  company  was  again  increased,  and  the 
company  authorized  to  issue  additional  preferred  stock  to  the 
amount  of  two  hundred  and  fifty  thousand  dollars,  the  pre- 
vious stockholders  to  have  the  preference  in  taking  this  stock 
for  thirty  days  after  the  opening  of  the  books — ^the  acceptance 


Digitized  by 


Googk 


TOL.  X.1  WINTEB  TEEM,  1878.  76 

City  of  GoTington  y.  Covingtoii  ft  Ginoinnaii  Bridge  Gompany. 

of  the  provisions  of  the  amendment  to  be  determined  by  a 
vote  of  the  majority  of  the  stock  represented  at  a  meeting 
called  for  that  purpose. 

The  legislature  of  Ohio  passed  an  act  on  the  16th  of  March^ 
1865^  authorizing  all  companies  incorporated  for  the  purpose 
of  constructing  bridges  across  the  Ohio  River  to  increase  their 
capital  stock,  and  to  prefer  such  increased  stock  to  the  extent 
of  fiileen  per  cent,  provided  that  '^  before  subscriptions  shall 
be  received  to  such  preferred  stock  the  stockholders  shall  have 
approved  the  same  at  a  regular  or  called  meeting  for  that 
purpose,  and  a  majority  of  the  stockholders  shall  be  necessary 
to  give  such  authority .^^ 

Meetings  of  the  stockholders  were  held  under  the  amended 
acts  of  1861  and  1866,  and  the  preferred  stock  taken.  The*^ 
bridge  was  completed  in  the  month  of  January,  1867,  at  a 
cost  of  one  million  eight  hundred  thousand  dollars;  and  the 
company  having  declared  two  dividends,  that  were  paid  to 
the  preferred  stock,  excluding  the  original  and  non-preferred 
stockholders,  the  city  of  Covington,  being  one  of  the  latter 
class,  instituted  this  action  to  recover  its  share  of  the  dividends, 
etc.  The  preferred  stockholders  being  made  defendants,  and 
having  received  no  greater  dividends  than  the  amended  acts 
authorized,  deny  the  right  of  the  city  of  Covington  to  any 
portion  of  the  dividends  paid  them. 

The  court  below  refusing  any  relief,  it  is  maintained  by  the 
appellant  on  this  appeal— ^/Jra^,  that  these  amended  acts  impair 
the  validity  of  the  contract  between  the  original  non-preferred 
stockholders  and  the  company ;  second^  that  they  are  in  vio- 
lation of  article  13,  section  1,  of  the  Ohio  Constitution,  which 
provides  that  ^^  the  General  Assembly  shall  pass  no  special  act 
conferring  corporate  powers,^'  that  the  charter,  being  a  compact 
or  agreement  between  the  two  states,  can  not  be  amended 
without  the  consent  of  both,  and  the  issue  of  preferred  stock 
being  illegal  in  Ohio,  is  therefore  of  no  validity  in  Kentucky ; 
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lasUy,  that  the  stockholders  never  accepted  the  amendments  in 
the  form  and  manner  required,  the  majority  of  the  stock  and 
stockholders  not  voting  therefor. 

The  power  of  the  legislature  to  amend  the  charter  author- 
izing the  issuing  of  preferred  stock  will  be  first  considered. 

-^  It  is  settled  by  an  unbroken  chain  of  authority  that  the  charter 
of  a  private  corporation  may  vest  such  rights  in  the  corporators 
and  stockholders  that  no  subsequent  legislation  can  impair 
or  diminish/ and  it  is  equally  as  well  settled  that  such  amend- 
ments of  a  charter  may  be  made  as  are  necessary  to  carry  into 
effect  or  accomplish  the  puq)oses  for  which  the  charter  was 
obtained.  (Fry's  ex'r  v.  Big  Sandy  &  Lexington  Railroad 
Company,  2  Met.  321.) 

'^  In  the  present  case  the  company,  when  originally  organ- 
ized, had  only  a  capital  of  three  hundred  thousand  dollars  to 

u^  construct  a  bridge  that  cost  nearly  two  millions.  The  capital 
of  the  company  having  been  expended,  it  was  evident  that 
without  the  addition  of  some  available  means  the  stock  already 
taken  must  not  only  be  sacrificed,  but  the  enterprise  itself  prove 
a  failure.  It  was  necessary  therefore  to  raise  money,  either 
by  mortgaging  the  corporate  property  to  secure  its  payment 
or  issue  preferred  stock,  in  order  to  enable  the  company  to 
complete  the  work. 

^  The  business  affairs  of  a  corporation,  unless  restricted  by 
the  act  creating  it,  are  always  subject  to  the  controlling  inter- 
ests, and  the  general  rule  that  the  majority  governs  applies. 

^  The  rights  of  the  original  stockholders  were  fully  protected  in 
both  amendments,  by  first  requiring  the  consent  of  a  majority 
of  the  non-preferred  stock  to  the  provisions  of  each,  and  in 
giving  to  them  the  right  within  sixty  days  from  the  opening 

^  of  the  books  to  take  all  the  preferred  stock.  If  the  company 
has  complied  with  the  requirements  of  the  amendments  before 
issuing  the  preferred  stock,  we  see  no  constitutional  objection 
to  the  passage  of  either  act.     The  power  of  the  legislature 
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to  enable  the  company  to  borrow  money  by  mortgaging  the 
whole  of  the  corporate  property  to  secure  it  most  be  conceded. 
All  the  corporate  property  by  this  character  of  legislation  is 
made  subject  to  the  claims  of  the  mortgagee,  and  even  the 
franchise  itself  (if  embraced  within  its  terms)  is  liable  to  be 
sold  to  satisfy  the  debt  it  was  intended  to  secure.  The  right 
to  the  franchise  and  its  use  passes,  under  such  a  sale^  from 
the  original  stockholders  into  the  hands  of  the  purchaser, 
depriving  those  making  the  original  investment  not  only 
of  the  right  to  dividends,  but  results  in  the  complete  loss 
of  the  stock  itself.  The  issuing  of  preferred  stock,  with  the 
dividends  to  be  first  applied  as  provided  in  the  amendments,  is 
only  a  means  of  enabling  the  company  to  pledge  the  revenue 
of  the  corporation  to  obtain  money,  instead  of  pledging  the 
franchise;  the  only  distinction  being  that  in  the  latter  case 
the  franchise  itself,  or  the  rights  therein,  may  pass  from  the 
stockholder,  while  in  the  former,  although  the  payment  of  the 
dividends  may  in  effect  lessen  the  value  of  the  non-preferred 
stock,  yet  the  last-named  stockholders  have  left  them  a  voice 
in  the  control  and  management  of  the  corporation,  with  the 
right  to  share  the  profits  when  the  dividends  to  the  preferred 
stock  have  been  paid. 

The  necessities  of  corporations  on  account  of  pecuniary 
embarrassments,  like  individuals,  must  occasionally  require  a 
pledge  of  the  corporate  property  in  order  to  raise  money,  and 
it  would  be  unwise  legislation,  when  a  majority  of  the  stock 
demands  this  relief,  to  deny  a  grant  of  power  that  if  with- 
held must  result  in  the  entire  loss  of  the  corporate  property. 
The  proposition  made  to  the  public  by  the  company  that  pre- 
ferred stock  could  be  taken  was  an  inducement  to  those  who 
desired  to  make  such  investments  to  subscribe  therefor,  and 
thus  enable  the  company  to  progress  with  this  great  improve- 
ment to  its  completion.  This  preferred  stock  amounted  to  seven 
hundred  and  fifty  thousand  dollars^  and  by  its  payment  tlie 
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original  stock,  already  worthless,  is  enabled  to  participate  in 
controlling  the  corporation,  and  the  bridge  is  completed. 

If  these  enactments  were  even  regarded  as  unconstitutional, 
the  chancellor,  after  the  payment  of  the  money  on  such  a  ple<]ge, 
and  the  success  of  the  enterprise  by  reason  of  this  large  ex- 
penditure, induced  by  the  action  of  the  corporation  and  sanc- 
tioned by  an  attempted  exercise  of  legislative  power,  would 
hardly  refuse  his  aid  in  enforcing  its  collection  by  subjecting 
the  property  to  its  payment.  (Eberhart  v.  Westchester  & 
Philadelphia  R.  R.  Co.,  28  Penn.  339;  Bates  v.  The  Andro- 
scoggin &  Kennebeck  R.  R.  Co.,  49  Maine,  492;  Rutland  & 
Buriington  R.  R.  Co.  v.  Thrall,  35  Vt.  636.) 

The  authority  relied  on  by  counsel  for  appellant  seems  to 
us  to  have  but  little  analogy  to  the  questions  involved  here; 
The  legislature  of  Ohio  passed  an  act  ^'authorizing  all  such 
turnpike  companies  as  might  accept  the  provisions  of  the  act 
to  issue  bonds  to  pay  for  building  their  roads,  and  make  the 
stockholder  individually  liable  to  the  amount  of  their  stock 
for  the  payment  of  the  bonds.^'  The  courts  of  that  state  held 
very  properly  that  the  act  was  unconstitutional.  Such  an  act 
certainly  impaired  or  changed  the  character  of  the  contract 
between  the  company  and  the  stockholder.  The  latter  was  in 
no  sense  the  owner  of  the  corporate  property,  and  could  not 
without  his  consent  have  been  made  individually  liable  for  the 
corporate  debts.  If  the  proceeds  of  the  road  had  been  pledged 
to  pay  a  corporate  debt  by  legislative  enactment,  there  could 
have  been  no  question  as  to  its  validity  under  the  law  of  that 
state.  Nor  do  we  understand,  although  these  amendments  may 
be  in  violation  of  the  13th  article  of  section  1  of  the  Ohio 
Constitution,  that  the  rights  of  these  stockholders  can  be 
affected  by  it.  It  is  conceded  that  corporations  created  by 
one  state  can  exercise  no  corporate  powers  within  the  limits 
of  another  state  without  the  consent  of  the  latter;  but  when 
this  consent  is  obtained  the  fact  that  an  amendment  to  the 
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charter  of  a  corporation  by  the  state  creating  it  is  in  conflict 
with  some  law  or  constitutional  provision  of  the  state  licensing 
the  corporation  to  exercise  certain  powers  within  its  limits  can 
not  be  held  to  destroy  its  validity. 

The  legislature  of  Kentucky  had  the  power  to  create  this 
corporation,  but  could  not  invest  it  with  the  right  to  construct 
any  part  of  its  bridge  on  the  soil  of  Ohio,  and  recognizing  this 
feet  required  the  corporators  to  obtain  an  act  of  the  Ohio  legis- 
lature confirming  the  act  of  incorporation.  This  state  had  not 
only  the  power  to  make  the  grant,  but  to  give  it  all  the  rights 
and  powers  the  legislature  saw  proper  when  not  in  violation 
of  the  state  or  Federal  constitution ;  but  when  attempting  to 
exercise  these  corporate  rights  within  the  boundary  of  another 
state  it  must  be  done  with  regard  to  the  laws  of  that  state. 
This  is  essentially  a  Kentucky  corporation,  created  three  years 
prior  to  the  act  of  confirmation  or  the  enabling  act  passed  by 
the  legislature  of  Ohio.  The  corporators,  as  the  act  recites, 
were  all  citizens  of  the  city  of  Covington,  the  place  where  its 
elections  were  held,  its  dividends  declared,  and  its  business 
office  located. 

The  action  of  the  legislature  of  the  two  states  with  reference 
to  this  charter  created  no  compact  or  agreement  by  which  like 
legislation  must  be  obtained  from  each  state  before  any  amend- 
ment could  be  made  to  the  original  charter  or  additional  power 
given  the  corporation,  and  we  perceive  no  reason  for  disregard- 
ing the  amendments  when  not  in  violation  of  either  the  consti- 
tution or  laws  of  the  state.  When  these  corporate  powers  are 
attempted  to  be  exercised  in  Ohio  the  constitutional  question 
can  be  made,  and  even  if  the  views  of  appellant's  counsel  are 
correct — viz.,  that  this  corporation  is  the  creature  of  both 
states — still,  if  a  mortgage  or  pledge  created  by  the  corporation 
on  the  corporate  property  within  this  state  is  made  in  accordance 
with  the  laws  of  the  state,  we  are  not  disposed  to  concede  that 
the  Ohio  courts  would  deny  the  validity  of  such  a  contract. 
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In  the  case  of  the  Railroad  Company  v.  Harris  (12  Wallace 
S.  C.  U.  S.  65)  the  Baltimore  &  Ohio  Railroad  Company  was 
incorporated  by  the  legislature  of  Maryland^  and  on  the  8th 
of  March  following  the  Virginia  legislature  passed  an  act 
whereby,  after  reciting  the  Maryland  act,  it  was  declared  that 
^^  the  same  rights  and  privileges  shall  be  and  are  hereby  granted 
the  company  within  the  territory  of  Virginia."  It  was  held 
that  this  act,  as  well  as  other  amendments  passed  by  the  latter 
state,  created  no  new  corporation,  but  was  only  a  permission 
or  license  by  Virginia  enabling  the  Maryland  corporation  to 
enlarge  its  operations. 

It  is  urged  by  appellant  that  the  amendment  of  1861  was 
never  accepted  by  the  company;  that  it  was  not  voted  for  by 
a  majority  of  the  non-preferred  stock  ^^  subscribed  and  paid 
for."  It  becomes  therefore  necessary  to  determine  whether 
the  vote  cast  by  those  representing  the  stock  of  the  city  of 
Covington  was  authorized.  If  so,  there  was  a  majority  vote 
favoring  the  amendment. 

On  the  12th  of  April,  1861,  the  city  council  of  Covington 
passed  a  resolution  directing  its  president  and  the  chairman 
of  the  committee  of  ways  and  means  to  attend  the  meeting  to 
be  held  by  the  bridge  company  and  cast  the  vote  of  the  city. 
This  meeting  was  for  the  purpose  of  accepting  or  rejecting  the 
amendment.  Wm.  Ernst,  the  president  of  the  council,  and 
I.  Wilcox,  the  chairman  of  the  committee  on  ways  and  means, 
were  present  when  the  vote  was  taken,  and  the  record  of  the 
stockholders  of  the  bridge  company  shows  that  one  thousand 
votes  were  cast  in  the  name  of  the  city  for  the  amendment  by 
Wm.  Ernst.  The  evidence  shows  that  Wilcox  was  also  present 
and  concurred  in  this  vote,  although  there  is  no  record  of  the 
fact,  nor  is  there  any  evidence  of  record  in  the  proceedings  of 
the  city  council  showing  that  this  vote  of  Ernst  was.  approved, 
or  that  any  direction  was  given  these  agents  by  the  council 
how  the  vote  should  be  cast;  but  the  evidence  is  abundant  that 
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the  vote  was  given  in  accordance  with  the  wishes  of  the  council. 
This  municipal  corporation  through  its  council  had  the  power 
to  appoint  some  one  to  cast  the  vote  of  the  city  for  or  against 
the  amendment.  It  would  have  been  altogether  impracti- 
cable for  the  whole  council  to  have  attended  and  given  a  united 
voice  for  or  against  the  measure.  The  charter  of  the  bridge 
company  authorized  the  vote  by  proxy,  and  in  casting  such 
votes  corporations  must  necessarily,  in  most  instances,  act 
by  an  agent. 

It  is  said  in  Angell  and  Ames  on  Corporations  (page  313) 
'^  that  in  the  acceptance  of  an  official  bond  by  a  corporation 
80  as  to  bind  the  sureties  the  recording  of  the  vote  of  accept- 
ance or  approval  is  not  essential  to  its  validity  unless  the 
charter  or  by-laws  expressly  made  it  so.  Neither  is  it  indis- 
pensable to  show  a  written  instrument  or  vote  of  acceptance 
of  a  charter  or  written  enactment  on  the  corporation  books, 
all  which  may  be  inferred  from  the  acts  of  the  corporation 
through  its  officers  or  otherwise.  Upon  the  same  principle 
it  seems  clear  that  a  vote  or  resolution  appointing  an  agent 
need  not  be  entered  on  the  minutes  unless  the  charter  renders 
it  essential.  A  board,  says  Mr.  Justice  Story,  may  accept  a 
contract  or  approve  a  security  by  vote  or  by  tacit  and  implied 
assent.^' 

Parol  evidence  may  be  introduced  to  show  the  vote  or  assent 
unless  the  charter  forbids  it.  There  is  no  reason  why  an  agent 
of  a  corporation  acting  within  the  scope  of  his  authority  may 
not  bind  his  principal  in  the  same  way  as  if  he  was  the  agent 
of  a  natural  person.  There  is  in  fact  no  distinction,  unless 
the  act  of  incorporation  expressly  prescribes  the  contrary.  In 
this  case  it  is  an  undisputed  fact  that  the  council  was  in 
fiivor  of  this  amendment,  and  that  their  appointed  agents 
voted  for  it;  but  for  the  reason  that  the  council  fEuled  to  make 
a  record  of  the  manner  in  which  the  vote  was  to  be  cast,  and 
of  the  bridge  company  to  note  the  assent  of  Wilcox  to  the  vote 
Vol.  X.— 7 
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cast  by  Ernst,  it  is  maintained  there  was  no  valid  acceptance 
of  the  amendment  by  the  city  of  Covington. 

The  authority  already  referred  to  is  a  complete  response  to 
the  position  assumed  by  counsel.  It  also  appears  that  after 
the  acceptance  of  the  amendment  of  1861  the  preferred  stock 
was  taken,  and  the  work,  once  abandoned,  again  renewed  and 
prosecuted  to  completion  within  the  limits  of  the  city  where 
this  complaint  is  made.  The  city  continued  to  vote  and  par- 
ticipate in  the  business  afiairs  of  the  company,  and  in  1865 
again  voted  by  the  president  of  its  council  for  the  acceptance 
of  that  amendment,  the  record  of  the  vote  showing  that  nearly 
the  entire  stock  voted  for  it.  It  is  true  there  is  no  authority 
appearing  in  the  proceedings  of  the  council  delegating  the 
right  to  the  president  to  cast  the  vote  for  the  amendment 
of  1865;  still  the  vote,  excluding  the  entire  stock  owned  by 
the  city  of  Covington,  was  largely  in  favor  of  it,  and  it  might 
well  be  maintained  that  the  vote  for  this  amendment  was  a 
ratification  of  the  action  of  the  stockholders  by  which  the 
amendment  of  1861  was  accepted. 

The  general  law  enacted  by  the  state  of  Ohio  prescribing 
the  manner  in  which  such  amendments  should  be  adopted  can 
not  affect  this  case,  for  reasons  already  indicated.  There  being 
no  greater  dividends  than  the  preferred  stockholders  were 
rightfully  entitled  to  receive,  the  judgment  of  the  court  below 
must  be  affirmed  on  the  original  appeal. 

It  also  clearly  appears  that  the  appellee  accepted  the  bonds 
of  the  city  of  Covington  at  par  and  in  full  discharge  of  the 
subscription  made.  The  action  afterward  taken  by  the  council, 
in  which  the  propriety  of  additional  legislation  is  suggested 
for  the  relief  of  the  appellee  in  the  event  a  loss  was  sus- 
tained in  the  sale  of  the  bonds,  was  merely  voluntary,  and  can 
scarcely  be  said  to  evidence  the  existence  of  a  moral  obligation 
to  pay. 

The  judgment  is  therefore  affirmed  on  the  croas-appeal. 
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Cabe  18— petition  EQUITY— Jan.  26. 

Ebersole  &  McCarty  v.  Adams,  &c.  loi^as 

pue  i» 

APPEAL  PROM  PLBMINO  CIBCUIT  COUBT.  piw"4»' 

1.  Act  op  1856  not  a  bankbupt  ob  insolvent  law.— The  act  of 

March  10,  1856,  to  prevent  fraudulent  aasignnients  in  trust  for 
creditors  and  other  fraudulent  conveyances  is  not  a  bankrupt  law 
nor  an  insolvent  act. 

2.  State  coitbtb  may  believe  against  pbaudb.— An  assignment  or 

transfer  made  in  contemplation  of  insolvency  and  to  prefer  cred 
itors  is  an  act  of  bankruptcy  under  the  act  of  Congress;  but  this 
fact  does  not  deprive  creditors  of  the  right  to  apply  for  relief  to 
the  state  courts  which  have  full  power  to  relieve  against  all  frauds, 
actual  or  constructive,  except  where  a  bankrupt  court  has  taken 
jurisdiction,  or  where  the  relief  asked  in  the  state  court  is  sub- 
versive of  the  rights  of  parties  to  a  pending  proceeding  in  bank- 
ruptcy subsequently  instituted. 
i.  State  legislatubes  have  the  poweb  to  pass  bankbupt  ob  in-  ^ 
^^  solvent  laws  if  there  is  no  act  of  Congress  in  force  establishing 
a  uniform  system  of  bankruptcy  conflicting  with  such  law.  (Ogden 
V.  Saunders,  12  Wheat  273;  Boyle  v.  Zacharie,  6  Peters,  348; 
Baldwin  V  Hale,  1  Wallace,  223.) 
4.  Act  OP  1866  not^supebseded.— The  act  of  1856  does  not  conflict  in 
any  particular  with  the  bankrupt  law  of  Congress,  and  is  not  super- 
seded or  repealed  by  it. 

CoKD,  Teaoar  &  Cole, For  Appellants, 

cited 
4  Peters,  208.  3  B.  Mon.  403. 


E. 


aFHi8TEK,.| For  Appellees, 

W.  Andrews,  J  ^^       ' 

CITED 
Bankruptcy  Act  of  Congress  of  1867. 
Act  of  March  10,  1856. 

Story's  Abr.  Com.  on  Con.,  sees.  687,  688,  544. 
2  Kent's  Commentaries,  p.  890. 
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4  Wheat.  122,  Staiges  y.  Crowninshield. 

6  Wheat.  448,  Gibbons  y.  Ogden. 

6  Wheat.  34,  54,  Houston  y.  Moore. 

3  Story's  C.  C.  453,  Everett  y.  Stone. 

2  Iredell,  463.  3  B.  Mon.  401. 

9  Met.  (Mass.)  16,  Griswold  v.  Pratt. 

JJIQQ£  LINEi^AY  Dsy^YERED  the  opinion  of  the  coitbt. 

The  petition  in  this  action  was  framed  under  the  provisions 
of  the  act  approved  March  10,  1856,  entitled  "An  act  to  pre- 
vent fraudulent  assignments  in  trust  for  creditors  and  other 
fraudulent  conveyances."  It  is  alleged  that  the  conveyance 
from  Adams  and  wife  to  Kirk  was  made  and  executed  in  con- 
templation of  insolvency,  and  with  the  design  to  prefer  one  or 
more  creditors  to  the  exclusion  in  whpje  or  in  part  of  others ; 
and  under  the  general  prayer  for  relief  the  court  is  authorized 
^to  declare  that  said  conveyance  operat^  as  an  assignment 
and  transfer  by  Adams  of  all  his  property  and  effects  for  the 
. ;  benefit  of  all  his  creditors,  to  take  possession  of  such  property 
and  effects,  and  make  distribution  among  the  creditors  as 
directed  by  said  act. 

To  the  petition  appellees  demurred,  upon  the  ground  that 
the  act  of  1856  is  "a  state  system  of  bankruptcy,*'  .  .  and 
that  it  was  "superseded  and  in  effect  repealed  by  the  act  of 
Congress  of  the  United  States,  passed  in  pursuance  of  express 
constitutional  power,  entitled  "An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867. 

The  demurrer  was  sustained,  a  personal  judgment  rendered 
against  the  debtor  Adams,'^nd  the  petition  to  the  extent  that 
relief  was  asked  against  Kirk,  under  the  provisions  of  the  act 
of  1856,  dismissed. 

This  act  is  not  a  bankrupt  law  nor  an  insolvent  act.^    It 

(has  none  of  the  characteristics  of  either,  except  that  it  pro- 
vides for  the  appropriation  of  the  property  of  the  debtor  to 
*the  payment  jwo  tanto  of  all  his  creditors. 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TERM,  1873.  85 

Sbenole  ft  MoCariy  v.  Adama,  &o. 

An  assignment  or  transfer  made  in  contemplation  of  in- 
solvency, and  to  prefer  creditors,  is  an  act  of  bankruptcy 
under  the  act  of  Congress;  but  this  fiwt  .does  not  deprive 
creditors  of  the  right  to  apply  to  the  state  courts  for  relief,  . 
in  case  they  choose  to  do  so.     Notwithstanding  the  Federal  /^ 
bankrupt  act,  the  state  courts  have  full  and  complete  power  J 
to  relieve  against  all  frauds,  actual  or  constructive,  except  in 
cases  in  which  a  court  of  bankruptcy  has  first  taken  jurisdic-  ^ 
tion,  or  where  the  relief  asked  in  the  state  courts  is  subversive 
of  the  rights  of  parties  to  a  pending  proceeding  in  bank- 
ruptcy subsequently  instituted. 

If  the  act  of  1856  be  regarded  as  a  state  bankrupt  law, 
there  is  still  no  reason  why  the  circuit  court  should  not  en- 
force it. 

State  legislatures  have  the  power  to  pass  bankrupt  or  in- 
solvent laws,  provided  there  be  no  act  of  Congress  in  force 
establishing  a  uniform  system  of  bankruptcy  conflicting  with 
such  law.  It  was  so  held  by  Mr.  Justice  Johnson  of  the 
Supreme  Court  in  the  case  of  Ogden  v.  Sanders  (12  Wheat. 
273).  And  in  the  subsequent  case  of  Boyle  v.  Zacharie 
(6  Peters,  348)  Chief  Justice  Marshall  stated  that  ^^  the  judges 
who  were  in  the  minority  of  the  court  upon  the  general  ques- 
tion as  to  the  constitutionality  of  state  insolvent  laws,  con- 
curred in  the  opinion  of  Mr.  Justice  Johnson  in  the  case  of 
Ogden  V.  Sanders,^^  and  hence  that  that  opinion  was  therefore 
to  be  considered  as  no  longer  leaving  the  question  open  for 
controversy.  The  binding  force  of  this  decision  was  again 
recognized  by  the  Supreme  Court  in  the  case  of  Baldwin  v. 
Hale  (1  Wallace,  223).  Judge  Cooley,  after  reviewing  all  the 
cases  bearing  upon  this  subject,  states  the  settled  law  to  be  I 
that  "  the  several  states  have  power  to  legislate  on  the  sub-  ^ 
jeet  of  bankrupt  and  insolvent  laws,  subject,  however,  to  the 
authority  conferred  upon  Congress  by  the  constitution  to  adopt 
a  uniform  system  of  bankruptcy,  which  authority,  when  exer- 
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cised,  is  permanent^  and  state  enactments  in  conflict  with  those 
of  Congress  upon  the  subject  must  give  way/' 
/  The  state  law  under  consideration  does  not  conflict  with 
^he  law  of  Congress.  Except  to  the  extent  that  the  distri- 
bution by  the  state  court  of  the  assets  of  the  debtor's  estate 
relieves  him  from  liability  to  his  creditors^  his  obligation  and 
the  right  of  the  creditors  still  to  look  to  him  and  to  his  future 
acquisitions  for  such  amounts  as  may  remain  unpaid  continue 
unimpaired. 

All  the  creditors  may  make  themselves  parties  to  the  pro- 
ceeding in  the  state  court,  and  the  assets  of  the  debtor  are 
marshaled  and  distributed  substantially  in  the  same  manner 
as  the  act  of  Congress  provides  shall  be  done  in  a  proceeding 
in  bankruptcy. 

The  state  law  being  in  every  essential  consistent  with  the 
act  of  Congress,  there  is  no  reason  why  the  latter  act  shall  be 
regarded  as  superseding  or  repealing  the  former.  The  court 
below  erred  in  sustaining  the  demurrer,  and  in  dismissing 
appellants^  petition. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  overrule  the  demurrer,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 

The  appeal  is  dismissed  as  to  Mrs.  Adams,  it_not  appear- 
ing that  appellants  have  any  claim  against  her,  and  no  reason 
being  shown  for  making  her  a  party  either  to  the  proceedings 
in  the  circuit  court  or  to  this  appeall/ 
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Case  l^-PETTTION  ORDINARY— Jan.  28. 

Sousely  v.  Bums's  adm'r. 

appeal  fboh  fleming  cibcuit  ooubt. 

1.  In  the  bale  of  cumbbous  pebsonal  pbopebty,  whebe  no  place 

OF  DELIYEBY  IS  DESIGNATED,  the  law  fixes  the  residence  of  the 
vendor  as  the  place  of  performance.  (Wilmouth  v.  Patton,  2  Bibb, 
280;  Chandler  y.  Robertson,  9  Dana,  291.)  This  has  been  the  rule 
so  long  that  courts  must  regard  such  contracts  as  made  with  that 
understanding  by  the  parties. 

2.  Time  of  deuveby.— Where  property  sold  is  agreed  to  be  delivered 

between  certain  designated  dates,  it  is  optionary  with  the  purchaser 
to  designate  on  which  of  the  days  he  will  receive  it,  and  his  failure 
to  do  so  fixes  the  last  day  as  that  on  which  he  may  be  required  to 
perform  the  contract. 
3.  Must  avee  beadiness  to  pebfobm  his  pabt  of  the  agbeement. 
In  an  action  for  damages  for  a  breach  of  a  contract,  where  the 
agreements  are  mutual  and  dependent,  and  each  is  to  perform  his 
part  at  the  same  time,  the  petition  must  aver  that  the  plaintiff  was 
ready  to  perform  his  part  of  the  agreement  at  the  time  and  place 
required,  or  it  will  be  fatally  defective. 

Neither  the  answer  nor  verdict  will  cure  the  defect  where  the 
sole  issue  was  whether  there  was  any  contract  between  the  parties. 


^'^^'I For  Appellant, 


Wm.  S.  Borre, 

W.  H.  COKD, 

CITED 
Printed  Decisions^  193,  Chambers  v.  Winn. 
Chitty  on  Contracts,  71,  72.  Selwyn,  861. 

Hardin,  79,  Letcher  v.  Taylor. 
Civil  Code  of  Practice,  chap.  8,  sec.  161. 
8  Starkie  on  Evidence,  side  pp.  1072-8. 
6  J.  J.  Marsh.  612,  Craig  v.  Alverson. 

1  Duvall,  183,  Duncan  v.  Lewis. 

2  Kent,  side  p.  399  and  notes. 
2  Bibb,  280,  Wilmouth  v.  Patton. 

1  Washington,  328,  Dandridge  v.  Harris. 

2  Parsons  on  Contracts,  178, 179. 
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2  Bibb,  269,  Jouett  v.  Wagnon. 

4  Bibb,  67,  Boon  y.  Shacklefoid. 

8  Dana,  150,  McNairy  etaLy,  Bishop  et  oL 
1  Bibb,  449,  Mitchell  v.  Gregory. 

1  Ghitty's  Pleadings,  502. 

2  Saunders  on  Plead,  and  £y.,  side  pp.  708-9. 
2  J.  J.  Marsh.  88,  Brown  y.  Warner. 

6  Bush,  97,  Gk)fl8om  y.  Badgett. 

5  WendeU,  187.  14  B.  Mon.  116. 
14  B.  Mon.  232,  Blade  y.  Arnold. 

14  B.  Mon.  337,  Murphy  v.  Simpson. 
12  B.  Mon.  85,  Ck)le  y.  Hollister,  &c. 


J.  W.   Andrews,!  For  AuDellee 

S.  C.  Phister,  .   / i^or  Appellee, 


L. 
E. 

CITED 

GiYil  Code,  sees.  156,  158,  892,  898,  899,  88,  89,  274. 
Gow  on  Partnership,  p.  211. 
1  Met.  889,  Kearney  y.  City  of  CoYington. 

6  Bush,  97,  Gossom  y.  Badgett 

8  J.  J.  Marsh.  692.  1  Dana,  8.  Hardin,  119. 

8  Marsh.  7.  8  Marsh.  152.  Pr.  Dec.  198. 

1  Marsh.  48.  7  Mon.  218.  8  Bush,  254. 

7  Bush,  288.  8  Met.  813.  1  Met.  12. 
5  Duer,  827.  4  Bosw.  198.  2  Abb.  446. 

18  How.  108.  28  Barb.  666.         2  Bosw.  678. 

15  Barb.  525.  21  Barb.  26.  2  Keman,  842. 

JUDGE  PETEBS  deliyebed  the  opinion  of  the  oourt. 

It  is  alle^d  in  the  petition^  in  substance^  that  appellee^s 
intestate,  in  December,  1869,  sold  to  appellant  and  Newc6nib, 
partners  doing  business  under  the  firm-name  of  Neweomb  & 
Sousely,  one  hundred  well-fatted  and  merchantable  hogs — no 
hog  to  weigh  less  than  two  hundred  pounds,  and  the  whole 
number  to  average  three  hundred  pounds  each — ^to  be  delivered 
between  the  10th  and  20th  days  of  November,  1870,  and  for 
which  the  defendants  promised  and  agreed  to  pay  intestate  in 
cash  eight  dollars  per  hundred,  gross  weight;  and  that  the 
vendor  had  in  the  town  of  Elizaville,  in  Fleming  County,  a  con- 
venient locality,  from  the  10th  to  the  20th  of  November,  1870, 
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inclusive^  one  hundred  well-fatted  and  merchantable  hogs^  no 
one  of  which  weighed  less  than  two  hundred  and  thirty  pounds 
gross,  and  the  one  hundred  hogs  averaged  three  hundred  and 
thirty-six  pounds  and  a  fraction  gross  each,  of  which  facts,  and 
the  readiness  and  willingness  of  the  vendor  to  deliver  said  hogs 
in  accordance  with  the  contract  aforesaid,  the  vendees  had 
notice.  It  is  further  alleged  that  the  vendor  was  ready  with 
said  hogs  to  comply  with  his  contract  from  the  10th  of  No- 
vember, 1870,  to  the  20th  of  the  same  month,  including  both 
and  each  intervening  day,  of  which  the  vendees  had  due  notice; 
but  that  they,  although  so  notified  and  requested  to  receive  and 
pay  for  said  hogs  according  to  the  terms  of  the  contract  afore- 
said, fiuled  and  refused  to  do  so,  to  the  damage  of  the  plaintiff 
eight  hundred  dollars,  and  for  which  he  prayed  judgment. 

The  appellants  answered  severally,  and  denied  that  they 
made  any  contract  for  the  piurchase  of  hogs,  such  as  is  set  out 
in  the  petition,  as  partners,  or  that  either  of  them  made  the  con- 
tract for  the  purchase  of  the  hogs  on  their  individual  account, 
and  each  of  them  denied  having  made  any  contract  whatever 
with  the  intestate  for  hogs.  Besides  the  denial  of  the  making 
any  contract  for  the  purchase  of  hogs  from  the  intestate,  New- 
comb  entered  into  an  explanation  of  the  character  of  partner- 
ship subsequently  formed  between  Sousely  and  himself,  which 
is  mere  narrative,  presents  no  issue,  and  will  not  further  be 
noticed. 

On  the  trial  a  verdict  and  judgment  were  rendered  in  favor 
of  appellee  against  Sousely  for  eight  hundred  dollars;  and  his 
motion  for  a  new  trial  having  been  overruled,  he  has  appealed 
to  this  court. 

From  the  foregoing  statement  of  the  pleadings  it  will  be 
seen  that  the  issue  presented  involved  the  inquiry  whether 
there  had  been  a  contract  between  the  parties,  and  none  as 
to  the  acts  or  omissions  of  the  parties  under  it.  The  petition 
therefore  can  derive  no  aid  from  the  answer  or  verdict ;  and 
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if  it  fails  to  state  a  cause  of  action^  judgment  should  have 
been  rendered  for  appellants. 

No  place  was  fixed  by  the  terms  of  the  contract  at  which  the 
hogs  were  to  be  delivered^  or  at  least  it  is  not  alleged  in  the 
petition  that  the  place  of  delivery  was  designated  in  the  con- 
tract of  sale ;  and  in  the  absence  of  an  agreement  by  the  parties 
on  the  place  of  delivery  it  is  well  settled  that  where  the  articles 
sold  are  cumbersome  the  law  fixes  the  residence  of  the  vendor 
as  the  place  of  performance.  This  was  recognized  as  the  rule 
of  law  governing  such  contracts  as  early  as  1802  by  this  court; 
and  in  1811,  afker  a  review  of  the  authorities  in  the  case  of 
Wilmouth  V.  Patton  (2  Bibb,  280),  this  court  re-affirmed  the 
doctrine  as  being  consonant  with  the  principles  of  justice  and 
the  implied  understanding  of  the  parties;  and  in  the  much 
latter  case  of  Chandler  v.  Sobertson  (9  Dana,  291)  the  prin- 
ciple is  recognized  as  the  settled  rule  of  construction  of  such 
contracts.  A  different  rule  could  not  be  adopted  without 
giving  to  one  of  the  parties  the  power  to  appoint  the  place 
of  performance,  which  would  place  it  at  his  option  at  all 
times  to  comply  or  not.  If  the  contract  were  beneficial  to 
him,  he  would  appoint  a  place  convenient  to  the  other  party ; 
but  if  it  should  be  disadvantageous  to  him,  he  would  fix  the 
place  of  performance  so  remote  or  inconvenient  to  the  other 
party  as  to  make  it  more  to  his  interest  to  abandon  than  to 
attempt  to  enforce  it.  Besides,  the  .rule  has  been  so  long 
adopted,  that  courts  must  regard  contracts  for  the  delivery 
of  cumbrous  property,  where  the  place  of  delivery  is  not 
expressed  as  having  been  made  with  the  understanding  by 
the  parties,  that  the  residence  of  the  vendor  is  the  place  of 
performance  fixed  by  law. 

In  cases  of  this  character,  where  the  agreements  are  mutual 
and  dependent,  and  each  party  is  to  perform  his  part  at  the 
same  time,  neither  can  maintain  an  action  without  averring  a 
readiness  to  perform  his  part  of  the  agreement;  hence  the 
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sufficiency  of  the  petition  must  depend  upon  the  sufficiency 
of  the  averment  of  a  readiness  and  willingness  to  perform  by 
the  plaintiff  his  part  of  the  contract.  If  appellant  had  made 
the  contract^  and  intended  to  comply  with  it^  as  he  had  the 
option  as  to  the  day  between  the  10th  and  20th  days  of  No- 
vember, 1870,  on  which  he  would  receive  the  hogs,  it  was  his 
duty  to  have  given  his  vendor  reasonable  notice  on  which  of 
the  days  he  would  receive  them.  His  &ilure  to  do  that  fixed 
the  last  day  as  the  one  on  which  the  hogs  should  be  delivered, 
and  gave  to  the  vendor  the  unconditional  right  to  require  of 
his  vendee  to  perform  his  contract  on  that  day.  If  then  he 
was  not  bound  to  be  ready  to  deliver  the  hogs  on  each  and 
every  day  between  the  days  prescribed,  he  was  bound  to  be 
ready  at  his  own  residence  on  the  last-named  day ;  and  to  en- 
able him  to  maintain  an  action  on  the  contract  he  should  have 
averred  a  readiness  and  willingness  on  his  part  to  deliver  the 
one  hundred  head  of  hogs  of  the  description  designated  in  the 
contract  at  his  residence  on  the  20th  of  November,  1870,  and 
that  appellant  failed  to  attend  to  receive  them.  (Chandler  v. 
Eobertson,  9  Dana,  291.) 

If  he  desired  to  deliver  them  at  a  different  place,  he  could 
have  notified  appellant  of  that  desire ;  and  if  he  had  assented 
to  the  change,  they  then  might  have  been  delivered  at  such 
place;  but  without  such  notification  and  assent  he  could  not 
have  changed  the  place. 

It  seems  to  us  therefore  that  no  cause  of  action  is  set  forth 
in  the  i)etition,  and  a  new  trial  should  have  been  awarded. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  award  a  new  trial,  to  allow  plaintiff 
below  to  amend  his  petition,  if  he  should  apply  to  do  so  in 
reasonable  time,  and  for  further  proceedings  consistent  here- 
¥nth. 
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Case  20— PETITION  EQUITY— Feb.  18. 

Gaines,  &c.  v.  Casey,  &c. 

APPEAL  FROM  BOONE  OIBCUIT  COURT. 

1.  Lien  is  waived  by  accepting  security— Where  the  holder  of  a 

note,  secured  by  a  lien  on  land,  accepted  in  its  stead  another  note 
executed  by  the  debtor  with  personal  security,  the  lien  was  thereby 
released,  even  though  it  was  agreed  verbally  that  it  should  be  re- 
tained.   (Ducker  &  Jones  v.  Gray,  3  J.  J.  Marsh.  163.) 

2.  The  mortgage  of  a  "homestead  interest"  was  no  conveyance  of  the 

legal  estate,  but  of  the  homestead  exemption  only. 
8.  Mortgage  of  homestead  exemption.— While  one  may  mortgage 
the  legal  title  to  his  homestead  to  secure  indebtedness  created  prior 
or  subsequent  to  the  enactment  of  the  homestead  law,  and  such 
mortgage  made  in  good  faith  and  properly  recorded  is  good  against 
such  subsequent  and  antecedent  creditors,  a  mortgage  of  the  home- 
stead exemption  only  can  not  vest  the  mortgagee  with  any  right 
greater  than  the  mortgagor  had,  or  any  superior  to  that  of  a  cred- 
itor whose  debt  existed  prior  to  the  passage  of  the  act,  nor  pass 
any  equitable  interest  affecting  the  claim  of  such  creditor. 

4.  The  right  to  a  homestead  exemption  may  be  waived  by  a  sale 

of  the  property,  or  may  be  mortgaged  so  as  to  deprive  the  debtor  of 
the  right  of  exemption  as  against  the  debt  it  was  intended  to  secure. 

5.  Whenever  the  debtor  ceases  to  be  a  housekeeper  or  removes 

FROM  THE  PREMISES  the  right  to  the  exemption  terminates,  though 
mortgaged. 

Peyor  &  Chambebs, For  Appellants, 

CITED 
8  J.  J.  Marsh.  163,  Ducker  &  Jones  v.  Gray. 
10  B.  Mon.  277,  Muir  v.  Cross,  &c, 

J.  M.  Collins, For  Appellees, 

CITED 
Revised  Statutes,  chap.  38,  art.  2,  sec.  1. 
Story's  Equity,  sec.  1216  and  1216  a. 
Act  of  February  10, 1866,  Myers's  Supp.,  p.  714,  sec.  1. 
3  J.  J.  Marsh.  163,  Ducker,  &c.  v.  Gray. 
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1  Mason  B.  212,  Qilliman  v.  Brown. 

3  Bush,  179,  Lnsk  v.  Hopper,  trustee,  &c. 

4  Kent>  9th  ed.,  pp.  170-71,  sec.  68. 

4  Bush,  638,  Vandiver  v.  Hodge,  adm'r. 

6  Bush,  438,  Yeates  v.  Weeden,  adm'r. 

8  Bush,  127,  Payne  v.  Pollard,  Ac. 

8  Bush,  637,  Sale,  &c.  v.  Crutchfield,  Ac. 

6  B.  Mon.  106,  Brothers  v.  Porter,  Ac. 

6  Bush,  619,  Foster  v.  Shreve.        1  Story's  Eq.,  sec.  868. 

3  Bush,  486,  Stone  and  wife  v.  Werts,  Ac. 

6  Bush,  521,  Webster  v.  Bronston,  trustee,  Ac. 

6  Bush,  51,  Knight  v.  Whitman. 

2  Met.  476,  Wheeler's  ex'rs  v.  Wheeler. 

2  Kent,  625,  9th  ed.  2  Blackstone,  297. 

2  Duvall,  171,  Northern  Bank  of  Kentucky  y.  Keiser. 

JUDGE  PRYOR  delivered  the  opinion  of  the  coxtbt, 

E.  N.  Casey  and  Mary  Judy  made  a  joint  purchase  of  a 
house  and  lot  in  the  town  of  Walton  for  the  sum  of  two 
thousand  dollars^  ail  of  which  was  paid  in  hand  except  the 
sum  of  five  hundred  and  twenty-three  dollars^  and  for  this 
amount  Casey  executed,  to  the  vendor,  Edwards,  his  individual 
note,  the  deed  made  for  the  property  retaining  a  lien  to  secure 
its  payment.  The  note  was  sold  by  Edwards  to  Hind,  and 
the  latter  afterward  surrendered  the  note  to  Casey,  and  took 
in  lieu  thereof  Casey's  note,  with  Mary  Judy  as  surety. 

Hind,  holding  Casey's  individual  note  for  two  hundred 
dollars,  instituted  an  action  thereon,  obtaining  a  judgment, 
upon  which  an  execution  issued,  and  was  levied  on  Casey's 
interest  in  the  house  and  lot.  This  interest  was  sold  by  the 
sheriff  and  purchased  by  Hind.  The  return  on  the  execution 
shows  that  it  was  sold  subject  to  the  lien  supposed  to  exist  for 
the  purchase -money,  viz.,  the  note  executed  by  Casey  and 
Mary  Judy  to  Hind  in  lieu  of  the  original  note  to  Edwards. 

After  this  execution  had  been  levied  a  mortgage  was 
executed  by  Casey  and  wife  to  the  appellants,  Gaines  and 
Lampton,  on  their  homestead  interest  in  this  house  and  lot, 
to  secure  the  payment  of  a  bill  of  exchange  for  which  the 
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appellants  were  liable  as  indorsers  for  Casey^  amounting  to 
eight  hundred  dollars.  The  language  of  the  mortgage  is 
'*the  interest  conveyed  by  this  mortgage  being  the  home- 
stead interest  of  the  said  Casey  in  the  following  described 
real  estate,  etc.'* 

Roberts,  who  had  obtained  a  judgment  against  Casey  and 
the  appellee  Snow  on  a  note  executed  by  Casey  as  principal 
with  Snow,  as  surety,  had  the  equity  of  redemption  of  Casey 
in  the  house  and  lot  levied  on  to  satisfy  this  debt,  and  the 
same  was  purchased  by  Snow,  who  afterward  paid  off  the 
execution  to  Hind  under  which  the  first  sale  had  been  made^ 
and  obtained  a  deed  from  the  sheriff  for  the  property.  The 
house  and  lot  were  afterward  adjudged  to  be  sold,  on  the  peti- 
tion of  Judy's  heirs,  for  the  reason  that  it  was  indivisible ;  and 
the  parties  interested  not  questioning  the  validity  of  this  last 
judgment,  the  court  below  was  called  on  to  determine  the 
rights  of  the  creditors  of  Casey  in  the  distribution  of  that 
portion  of  the  proceeds  of  sale  to  which  the  latter  or  his  cred- 
itors are  entitled  in  the  event  the  fund  is  insu£Scient  to  pay 
all  the  debts. 

It  is  clear  that  Hind's  acceptance  of  the  note  of  Casey  with 
surety  released  the  lien  on  the  land,  although  there  might  have 
been  a  verbal  agreement  at  the  time  by  which  this  lien  was  to 
be  retained.  The  lien,  by  the  express  provisions  of  the  statute, 
must  be  retained  in  the  deed,  and  no  verbal  agreement  or  writ- 
ing evidencing  its  existence  can  operate  to  the  prejudice  or 
affect  the  rights  of  third  parties. 

Prior  to  the  adoption  of  the  Revised  Statutes  the  vendor 
of  land  taking  personal  security  for  the  consideration  waived 
his  equitable  lien.  (Ducker  &  Jones  v.  Gray,  3  J.  J.  Marsh. 
163.)  Nor  could  Hind  revive  the  lien  that  had  been  ex- 
tinguished by  purchasing  the  property  under  an  execution 
subject  to  what  he  then  supposed  was  a  lien  on  the  house  and 
lot.    The  levy  of  this  execution  created  a  lien  on  the  property 
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for  the  debt  embraced  by  it,  and  no  more;  and  Snow^  having 
paid  it  off  to  Hind,  must  be  substituted  to  his  rights.  The 
execution  in  favor  of  Roberts  created  no  lien  on  the  house  and 
lot,  for  the  reason  that  it  was  levied  on  the  equity  of  redemp- 
tion only,  when  this  right  of  redemption  did  not  exist ;  and 
if  there  had  been  any  valid  subsisting  liens  on  this  property 
for  the  purchase-money  or  created  by  mortgage,  the  party 
purchasing  subject  to  these  liens  or  his  assignee  only  acquired 
a  lien  for  his  purchase-money  and  ten  per  cent  interest,  as 
provided  by  the  statute,  to  be  enforced  by  an  equitable  pro- 
ceeding. 

The  creditors,  however,  are  all  in  a  court  of  equity,  and 
the  mode  of  distributing  the  proceeds  of  sale  must  be  deter- 
mined with  reference  to  the  priority  of  liens.  The  appellants, 
Gaines  and  Lampton,  insist  that  their  mortgage  upon  the 
homestead  exemption  gives  them  the  priority.  The  judgments 
in  favor  of  Hind  and  Roberts  were  rendered  on  liabilities  created 
long  before  the  passage  of  the  homestead  law,  and  therefore 
the  whole  property  was  subject  to  the  payment  of  their  debts, 
unless  the  execution  of  the  mortgage  had  the  effect  to  postpone 
the  payment  of  their  debts  until  the  mortgage  debt  is  satisfied. 

There  is  no  doubt  but  what  Casey  had  the  power  to  mort- 
gage his  legal  estate  in  the  property  to  secure  an  indebtedness 
created  prior  or  subsequent  to  the  enactment  of  the  homestead 
law;  and  such  a  mortgage,  made  in  good  faith  and  properly 
recorded,  can  not  be  successfully  assailed  by  either  subsequent 
or  antecedent  creditors.  There  is  no  conveyance  in  this  case 
of  the  legal  estate,  but  the  homestead  exemption  only^  and  by 
the  express  language  of  the  homestead  act  the  debtor  is  not 
permitted  to  retain  this  beneficial  interest  in  his  realty  against  a 
debt  created  prior  to  its  enactment.  The  right  to  a  homestead  ' 
did  not  exist  as  against  the  claims  of  Hind  and  Roberts  upon 
which  these  judgments  had  been  obtained,  and  the  entire  interest 
of  Casey  in  the  property  was  subject  to  the  payment  of  each. 
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The  debtor,  not  being  entitled  to  the  homestead  as  against 
these  creditors,  could  not  vest  the  mortgagees  with  any  greater 
right  than  he  himself  had. 

The  right  to  a  homestead  may  be  waived  by  a  sale  of  the 
property,  or  may  be  mortgaged,  as  in.  this  case,  so  as  to  deprive 
the  debtor  of  the  right  of  exemption  as  against  the  debt  it 
was  intended  to  secure.  This  right  to  the  exemption  must 
terminate,  although  mortgaged,  whenever  the  debtor  ceases 
to  be  a  housekeeper  or  removes  from  the  premises,  and  never 
had  an  existence  as  against  liabilities  incurred  prior  to  the 
passage  of  the  law.  The  mortgage  therefore  passed  no  equi- 
table interest  to  the  mortgagees  affecting  the  claims  of  the 
appellants. 

These  mortgagees  are  the  only  parties  complaining  of 
the  judgment,  and  the  judgment  of  the  chancellor,  being  in 
accordance  with  this  opinion  as  to  them,  must  be  a£Srmed, 


Case  21— PETITION  EQUITY— Febbuaby  38. 

Cecil  V.  Sowards,  &c. 

APPEAL  FBOM  PIKE  CTBCrrT  OOITBT. 

1.  Process  on  amended  petition. — Where  a  new  and  distinct  cause 

of  action  is  set  out  in  an  amended  petition  summons  must  be  issued 
and  served  on  the  defendant. 

2.  How  sarr  instituted  under  the  act  of  1856. — A  suit  under  the 

act  of  March  10,  1856,  to  set  aside  a  fraudulent  conveyance  is  not 
instituted  within  the  meaning  of  that  act  by  simply  filing  the 
petition  within  the  prescribed  six  months,  but  summons  thereon 
must  also  be  sued  out  within  that  time. 
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Geobge  Bbown^ For  Appellant^ 

CITED 

1  Met.  459,  Terrill,  &o.  v.  Jennings,  &c. 

2  Met.  52,  Shoase,  Ac.  v.  Utterback,  &c.    * 

R   Appebson,  Jr,) ForAppellees, 

W.  C.  Ireland,  .   /  ^t^       > 

CITED 
Revised  Statutes,  1  Stanton,  p.  553. 

JUDGE  PETEB8  delivered  the  opinion  op  the  court. 

That  the  sales  and  transfers  of  their  property,  made  by 
Lewis  and  Morgan  Sowards  to  Dils  and  others,  were  made  to 
prefer  certain  creditors  and  in  contemplation  of  insolvency  is 
clearly  shown  by  the  evidence  in  this  case,  and  that  the  sales 
would  have  inured  to  the  benefit  of  all  their  creditors  is  the 
inevitable  result,  if  proceedings  to  effect  that  object  had  been 
instituted  within  the  time  prescribed. 

By  sec.  2  of  the  act  approved  March  10,  1856  (1  Revised 
Statutes,  pp.  553,  555),  it  is  provided  that  all  such  transfers 
as  are  herein  declared  to  inure  to  the  benefit  of  creditors  shall 
be  subject  to  the  control  of  courts  of  equity,  upon  the  petition 
of  any  person  interested,  filed  within  six  morUhs  after  the  re- 
cording of  such  transfer,  or  the  delivery  of  the  property  or 
effects  transferred. 

The  amended  petitions  in  this  case  were  filed  within  six 
months  from  the  recording  of  the  deed  from  Lewis  Sowards 
to  John  Dils,  and  it  is  alleged  therein  that  the  sales  and 
transfers  of  the  property  to  Dils  and  others  were  made  to 
prefer  them  and  in  contemplation  of  insolvency.  And  as  a 
new  and  distinct  cause  of  action  was  set  out  in  said  amended 
petitions  from  that  set  forth  in  the  original  petition,  summons 
and  service  thereof  were  necessary  to  bring  the  parties  before 
the  court  on  said  amended  petitions;  but  no  summons  was 
sued  out  thereon  until  some  nine  months  had  elapsed  from  the 
recording  of  the  deed  to  Dils.  And  whether  it  is  necessary 
Vol.  X.— 8 
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that  the  creditor  should  sue  out  his  summons  as  well  as  file 
his  petition  within  six  months  in  order  to  avail  himself  of  the 
benefit  of  the  statute  is  the  first  question  for  consideration. 

If  a  literal  construction  is  to  be  given  to  the  statute^ 
the  mere  filing  of  the  petition  within  six  months  from  the 
recording  of  the  deed  or  delivery  of  the  efiects  would  be 
su£Scient  to  bring  the  disfavored  creditor  within  its  saving; 
but  if  that  be  the  proper  construction^  within  what  time  shall 
he  sue  out  his  summons?  No  time  is  prescribed.  He  may 
delay  it  six  or  twelve  months  longer^  and  thereby  prejudice 
the  rights  or  injuriously  affect  the  condition  of  the  purchaser^ 
who  without  fraud  on  his  part  or  notice  of  the  existence  of 
any  suit  against  him  may  have  parted  with  the  property. 

As  the  act  under  consideration  was  passed  subsequent  to 
the  adoption  of  the  Civil  Code,  which  by  sec.  -65  declares  that 
a  civil  action  is  commenced  by  filing  in  the  office  of  the  clerk 
of  the  proper  court  a  petition  and  causing  a  summons  to  be 
issued  thereon,  it  seems  to  us  that  it  should  be  construed  in 
connection  with  this  section  of  the  Civil  Code,  and  that  it 
is  not  only  necessary  to  file  the  petition,  but  to  sue  out  the 
summons  within  the  six  months  from  the  time  the  deed  is 
recorded  or  the  effects  are  transferred,  to  enable  a  creditor  to 
avail  himself  of  the  provisions  of  the  statute. 

Nor  can  we  say,  as  the  evidence  is  presented  in  the  record, 
that  the  deed  from  Dils  to  W.  C.  Sowards  is  fraudulent  p^r  se. 
W.  Sowards,  the  ostensible  owner  of  the  land,  swears  posi- 
tively that  he  paid  his  own  money  for  it.  His  precise  age 
is  not  proved,  although  his  own  deposition  was  taken ;  nor  is 
there  any  evidence  taken  on  the  part  of  appellant  to  show 
that  his  account  of  the  manner  he  made  the  money  to  pay 
for  the  land  was  not  true  or  improbable;  and  although  in 
his  second  deposition  Dils  speaks  of  the  opportunity  Lewis 
Sowards  had  just  before  the  close  of  the  war  of  making  money, 
and  of  his  having  considerable  sums  in  his  possession,  except 
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tions  were  filed  to  that  deposition^  which  were  Bustained^  and 
it  was  excluded. 

Wherefore^  as  the  case  is  presented^  the  judgment  must  be 
affirmed. 


Case  22— PETITION  EQUITY— Feb.  24. 

Clark   and  wife  v.  Anderson. 

APPEAL  FBOM  LOUISVILLE  CHANCEEY  COUBT. 

1.  TRUSTEES  MAY  SETTLE  IN  CHANCERY. — ^The  trustee  of  an  express 

trust  may  make  his  stated  settlements  before  the  chancellor  in  a 
proceeding  in  equity,  and  when  his  trust  relation  shall  cease  that 
court  has  the  same  power  in  the  same  proceeding  to  settle  finally 
his  accounts,  and  render  judgment  precluding  the  cuiui  que  trust 
ftom  asserting  claim  against  him  in  any  other  court.  In  such  final 
settlement  all  the  accounts  of  the  trustee  and  allowances  made 
to  him  may  be  considered,  and  the  orders  confirming  his  former 
settlements  may  be  treated  as  interlocutory. 

2.  How  FAB  FOBMEB  SETTLMENTS  MAY  BE  BEYISED. — But  in  the  re- 
vision of  the  former  settlements  it  would  not  be  proper  to  disallow 
expenditures  or  investments  made  by  the  trustee  with  the  approval 
of  the  chancellor,  or  to  reject  evidences  of  such  expenditures  ac- 
cepted by  him  at  the  time  ns  sufficient,  unless  the  expenditures 
were  so  extravagant  or  the  investments  so  ill  advised  as  to  raise 
the  presumption  of  fraud,  or  unless  the  evidences  are  directly 
assailed  and  shown  to  be  false. 

8.  Will  oonstbued— Tbustee  op  estate  and  guabdian  op  infant. 
Property  was  devised  by  a  testator  to  A  in  trust  for  the  sole  and 
separate  use  of  the  daughter  of  the  testator,  and,  in  the  event  of 
her  marriage,  free  from  the  control  of  her  husband,  and  appointed 
A  guardian  and  trustee  for  her,  commending  her  to  his  fatherly 
care  and  protection.  HM,  that  it  was  the  intention  of  the  testator 
that  A  should  as  to  the  estate  devised  be  the  trustee,  with  power  to 
manage  and  control  it,  and  as  to  the  person  of  the  daughter  he  was 
to  be  guardian,  the  two  offices  being  separate  and  distinct. 
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4.  TbUSTEE    MTJ8T    MANAGE    E8TATB    WITH    DILIGENCE.— A    trustee 

charged  with  the  management  of  the  estate  of  an  infant  beneficiary, 
and  allowed  compensation  for  his  services,  mast  use  reasonable 
diligence  in  loaning  or  otherwise  investing  the  trust-funds  so  as  to 
realize  profit ;  and  where  he  makes  use  of  the  funds  in  trade  or 
speculation  for  his  own  benefit  he  should  be  charged  either  with 
the  profits  actually  obtained  or  with  compound  interest  (Jones  v. 
Foxall,  13  English  Law  and  Equity,  142.) 

5.  Greateb  degree  of  diligence  required  of  paid  trustee. — 

Where  a  trustee  is  treated  as  a  paid  agent,  and  has  undertaken  the 
trust  as  such,  his  accountability  both  as  to  the  preservation  and  the 
management  of  the  estate  should  be  much  greater  than  where  his 
services  have  been  gratuitously  rendered. 

6.  How  OFTEN  interest  COMPOUNDED. — In  compounding  interest  on 

trust-funds  used  by  the  trustee  for  his  own  benefit  he  should  be 
held  to  have  received  interest,  and  reloaned  it  as  often  as  a  prudent 
business  man  under  like  circumstances  would  have  done  with  his 
own  estate,  and  rests  should  be  regulated  by  the  circumstances  of 
each  case.    Intervals  of  two  years  were  proper  in  this  case. 

7.  On  funds  coming  to  the  hands  of  a  trustee  between  his  stated  settle- 
ments he  should  pay  interest  after  he  has  had  a  reasonable  time 
for  investment.    Three  months  held  to  be  a  reasonable  time. 

8.  Appreciation  of  currency  in  the  hands  of  the  trustee  or  while 

loaned  out  by  him  inures  to  the  benefit  of  the  cestui  que  trust  and 
not  the  trustee.  Where  the  trustee  uses  the  trust-funds  for  his  own 
purposes  he  thereby  makes  himself  the  debtor  of  the  beneficiary, 
and  must  pay  the  debt  with  lawful  money. 

9.  One  commission. — Where  funds  are  held  by  one  in  difierent  fidu- 
ciary capacities  he  will  not  be  entitled  to  more  than  one  commission 
for  performing  a  single  duty  which  involves  no  additional  labor  or 
responsibility. 

10.  If  a  trustee  is  required  to  account  for  all  the  trust-estate,  including 
bonds  and  stocks,  as  money,  he  should  be  allowed  commission  on 
the  bonds  and  stocks  as  well  as  on  the  moneys  coming  into  his 
hands. 

11.  Profits  of  a  trust-estate  not  subject  to  the  trust. — "I 
hereby  devise  all  the  rest  of  my  property,  both  real  and  personal,  to 
A,  in  trust  for  the  sole  and  separate  use  of  my  daughter  M,  and,  in 
the  event  of  her  marriage,  free  from  any  control,  interference,  or 
liability  of  her  husband,  but  giving  her  the  separate  control  and 
use  of  the  same  as  though  she  was  unmarried."  Held,  that  the 
principal  only  of  the  estate  was  devised  to  be  held  in  trust  for  the 
separate-  use  of  the  daughter,  and  her  infancy  alone  prevents  her 
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from  leoeiTing  the  profits  arising  out  of  it,  and  heb  marriage  in 

INFANCY  DID  NOT  BEMOYE  THIS  DISABILITY.      The  accumulation 

of  profits  during  her  infancy  has  not  become  part  of  the  principal 
of  the  trust-estate,  but  on  arriving  at  age  slie  will  be  entitled  to 
receive  and  dispose  of  it  as  she  may  deem  proper,  free  from  the 
control  of  her  husband.  (Hill  on  Trustees,  405.) 
12.  Bemoyal  of  tbustees. — Where  a  testator  has  selected  a  trustee 
to  execute  a  trust,  and  in  its  execution  he  proves  himself  honest, 
faithftil,  prudent,  and  skillful,  the  estate  should  not  be  taken  from 
his  hands,  even  though  unpleasant  relations  exist  between  him  and 
the  persons  interested,  and  another  competent  person  is  willing  to 
take  it  without  compensation. 

BuLi^,  Bullitt  &HAEEi8,j         _        For  Appellants, 

CITED 
Bingham  on  Infancy,  145-281. 
Tyler  on  Infancy  and  Coverture,  sec.  147,  etc. 
Jacobs's  Law  Dictionary,  title  "  Infancy,"  III. 
Bev.  Stat,  chap.  43,  art.  2,  sees.  12, 14 ;  chap.  27,  art.  22. 
Bevised  Statutes,  1  Stanton,  289. 
Code,  sec.  775.  8  Dig.  L.  K.  161-2. 

1  Dig.  L.  K.  678.  6  Dana,  5,  Karr  v.  Karr. 
5  J.  J.  Marsh.  545.  5  Dana,  510. 

2  Johns.  Ch'y,  819.  7  Paige,  265,  In  re  Kellogg. 
2  Bevised  Statutes,  227.  1  Bevised  Statutes,  177,  574. 
8  Blackstone's  Commentaries,  800. 

1  Blackstone's  Commentaries,  468. 

2  Mulloy,  545,  Widridge  v.  McKane. 

8  Atkyns,  619,  Mindes  v.  Mindes. 
4  Mon.  414,  Jameson  v.  Moseley. 

9  B.  Mon.  9,  Craig  v.  McBride. 

4  Met  80,  Bondurant  v.  Apperson. 

5  Dana,  589,  Maupin  v.  Dulaney. 

1  Johns.  Ch'y,  507,  Dunscomb  v.  Dunscomb. 

1  Munf.  119,  Hooper  v.  Boyster. 

2  Grant's  Cases,  608^  HuiTer's  appeal. 

4  Gratt  48,  Cunningham  v.  Cunningham. 
2  B.  Mon.  261,  Montjoy  v.  Lashbrook. 
1  Johns.  Ch'y,  620,  Schiefflin  v.  Stewart 
1  Johns.  Ch*y,  527,  Manning  v.  Manning. 
1  B.  Mon.  179,  Hite  v.  Hite. 
1  B.  Mon.  848,  Phillips  v.  Bustard. 
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1  Bevised  Statutes,  578,  sec.  11.  | 
8  Mon.  124,  Campbell  v.  Williams. 

2  Dana,  251,  Hughes  v.  Smith. 

1  J.  J.  Marsh.  440,  Forbes  v.  Mitchell. 
6  Bush,  610,  Fleming  v.  Wilson. 

1  Met.  806,  Williamson  v.  Williamson. 
5  Paige,  545,  Ryckman  v.  Parkins. 

2  Atkyns,  48,  Hurly  v.  Phillips. 

8  P.  Wms.  847,  Lloyd  v.  Spillett  | 

8  Bro.  Ch'y,  236,  Dawson  v.  Parrott.  I 

8  J.  J.  Marsh.  428,  Fowler  v.  Cravens. 
18  B.  Mon.  666,  Newland  v.  Gentry. 

87  Barb.  168,  Dioper  v.  Anderson. 
84  Penn.  St.  173,  Yeager's  appeal. 
12  Gratt.  608,  Armstrong  v.  Walkup. 

88  III.  221,  Bond  v.  Lockwood. 

BoDi.EY&8i«BAi^,| ForAppellee, 

Patbick  Jo  yes,  .    .  J  ^'^     '  i 

CITED 
Civil  Code,  sections  579,  421,  445,  40. 
Williams  on  Executors,  p.  1670,  note  3. 
Hill  on  Trustees,  898,  400,  404,  371,  374,  528. 
Macpherson  on  Infants,  409-481,  409,  412,  426, 427. 
Story's  Equity  Pleadings,  sees.  792,  1862. 
Bingham  on  Infancy,  133. 
Tyler  on  Infancy,  etc.,  215-223,  section  149. 
Hoffm.  Chancery,  178-185,  Harris  v.  Youman. 
DanielPs  Chancery  Practice,  163, 164. 
Perry  on  Trusts,  sections  468-472. 
Hill  on  Trusts,  p.  374. 

4  B.  Mon.  313,  Bybee  v.  Tharp. 
6  Bush,  610,  Fleming  v.  Wilson. 

5  Mon.  65,  Wood  v.  Lee. 

1  Stanton's  Revised  Statutes,  506,  507,  678. 

1  Duvall,  118,  Lasley  v.  Lasley. 

5  Dana,  71,  Moore  v.  Beauchamp. 
5  Dana,  589,  Maupin  v.  Dulaney. 
8  Simons,  170,  Schoefield  v.  Heafield. 
4  Bibb,  96,  Searcy  v.  Morgan. 

2  J.  J.  Marsh.  487,  CoUard  v.  Groom. 

4  J.  J.  Marsh.  508,  Arnold  v.  Voorhees. 

3  Bibb,  525,  Shields  v.  Bryant. 
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4  Mon.  417,  Jameson  y.  Moseley. 
4  Bibb,  11,  Beeler  v.  Bullitt. 

6  Dana,  127,  Jennings  y.  Dayis. 

7  J.  J.  Marsh.  238,  Smith  y.  Smith. 
2  Dana,  252,  Hughes  y.  Smith. 

6  Mon.  6,  Karr  y.  Earr. 

2  B.  Mon.  261,  Montjoy  y.  Lashbrook. 

7  B.  Mon.  171,  Clemens  y.  Caldwell. 

8  Met.  548,  Clay  y.  Qay. 

2  Bradford,  298,  Glover  y.  HoUey. 

1  B.  Mon.  350,  Phillips  y.  Bustard. 

2  Barb.  Ch'y,  430,  Valentine  y.  Valentine. 
2  Dana,  251,  Hughes  y.  Smith. 

8  Leigh,  862,  Burwell  y.  Anderson. 

1  Wash.  249,  Granberry  y.  Granberry. 

2  McCord's  Ch'y,  185,  206,  321. 

15  Beayan,  388,  Jones  y.  Foxhall. 

53  Eng.  Ch'y,  850-2,  Attorney-General  y.  Alford. 
11  Paige's  Ch'y  534,  Utica  Insurance  Co.  y.  Lynch. 
10  Barr,  435,  Moor's  appeal. 

16  Mass.  229,  Barrell  y.  lyy. 

JUDGE  LINDSAY  deliyeaed  the  opinion  of  the  court. 

This  action  was  instituted  to  surcharge  and  correct  tho 
accounts  of  W.  George  Anderson  as  trustee  and  guardian  for 
Mary  Anderson^  now  Mary  Clark,  and  as  executor  of  the  last 
will  of  Orville  M,  Anderson,  deceased.  The  settlements  ol 
said  trustee,  guardian,  etc.,  were  made  in  the  Louisville  Chan- 
cery Court,  he  having  instituted  in  that  court  an  action,  to 
which  Mrs.  Clark  was  made  a  defendant,  praying  that  he  be 
allowed  to  make  his  settlements  in  said  court  as  executor, 
guardian,  and  trustee,  and  for  that  purpose  that  the  cause 
should  be  kept  open. 

His  accounts  were  from  time  to  time  referred  to  the  master, 
and  six  several  reports  and  settlements  (the  first  in  1859  and 
the  last  in  1871)  were  made  and  confirmed. 

The  first  question  to  be  disposed  of  is  as  to  the  effect  to  be 
given  to  the  action  of  the  chancellor  in  confirming  these  settle- 
ments. It  is  claimed  by  appellee  that  each  order  of  confirmation 


Digitized  by 


Googk 


104  BUSH'S  REPORTS.  [vol.  x. 

Clark  and  wife  t.  Anderson. 

is  to  be  treated  as  a  judgment^  regularly  rendered  by  a  court  of 
competent  jurisdiction,  having  all  the  parties  in  interest  before 
it,  and  that  they  can  only  be  annulled,  modified,  or  vacated 
upon  some  one  or  more  of  the  grounds  embraced  in  sections 
579  and  421  of  the  Civil  Code  of  Practice;  and  that,  inas- 
much as  the  judgments  or  orders  afiFect  only  the  personal  estate 
of  Mrs.  Clark,  they  are  not  such  as  would  have  required  the 
court  under  the  old  practice  to  reserve  for  her  the  right,  after 
arriving  at  full  age,  to  show  cause  against  them.  If  this 
assumption  be  correct,  then  appellant^s  remedy  was  an  appeal 
to  this  court,  and  not  an  application  to  the  chancellor  for 
relief. 

We  deem  it  unnecessary  to  review  the  authorities  bearing 
upon  the  point  last  stated — ^that  is,  whether  or  not,  anterior  to 
the  adoption  of  the  Code  in  cases  like  this,  time  would  have 
been  given  to  the  infant  to  show  cause  against  the  various 
orders  and  judgments  complained  of. 

Appellee's  petition  shows  upon  its  face  he  did  not  desire 
that  his  accounts  with  his  ward  and  cestui  qae  trust  should  be 
finally  closed  at  any  given  time,  and  no  order  was  made  pend- 
ing the  proceeding  indicating  the  intention  of  the  chancellor 
to  so  &r  settle  the  accounts  between  the  parties  as  to  preclude 
himself  from  correcting  any  errors  that  might  be  made.  Very 
little  proof  was  heard,  and  this  was  generally  the  statements 
of  persons,  called  before  the  master,  and  examined  at  his 
own  discretion.  The  reports  of  the  appellant  were  generally 
accepted  as  correct,  and  the  settlements  made  upon  the  basis 
of  his  ex  parte  statements.  The  chancellor  was  asked  to  keep 
the  cause  open.  It  was  so  kept,  and  errors  prejudicial  to 
appellee  were  from  time  to  time  corrected. 

The  advantages  secured  by  going  into  the  chancery  court 
instead  of  settling  with  the  county  judge  were  that  appellee 
thereby  secured  not  only  a  permanent  and  abiding  memorial 
of  his  action  in  his  fiducial  character,  but  also  the  supervision 
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and  advice  of  the  enlightened  judges  presiding  over  that  court; 
farther  than  this,  that  tribunal  has  the  power,  when  his  rela- 
tions to  Mrs.  Clark  as  guardian  and  trustee  shall  cease  to  exist, 
to  settle  and  determine  finally  his  accounts,  and  render  a  judg- 
ment precluding  her  from  asserting  further  claim  against  him 
in  any  other  court,  which  would  not  have  been  the  case  had  he 
made  ex  parte  settlements  with  the  county  judge. 

Clark  and  wife  now  ask  that  this  final  settlement  shall 
be  made,  and  demand,  as  they  have  the  right  to  do,  that  in 
making  it  all  the  accounts  of  appellee  and  all  allowances 
heretofore  made  to  him  shall  be  considered.  In  short,  they 
ask  that  the  various  orders  of  confirmation  and  approval  shall 
be  treated  as  interlocutory,  and  not  as  final  judgments. 

Of  course,  in  the  revision  of  these  settlements  it  would  be 
improper  to  disallow  expenditures  or  investments  made  by 
i^pellee  with  the  approval  of  the  chancellor,  or  to  reject 
evidences  of  such  expenditures  accepted  by  him  at  the  time  as 
sufficient,  unless  the  expenditures  were  so  extravagant  or  the 
investments  so  ill-advised  as  to  raise  the  presumption  of  fraud, 
or  unless  the  evidences  are  directly  assailed  and  shown  to  be 
fidse.  But  as  appellee  has  held  and  managed  the  estate  of 
his  ward  and  cedui  que  trust  as  his  own,  investing  it,  as  he  saw 
proper,  in  stocks,  bonds,  and  other  securities,  and  selling  and 
re-investing  at  will,  and  in  loaning  the  moneys  at  such  rates 
of  interest  as  he  could  secure,  and  then  in  his  settlements 
accounting  merely  for  the  estate  coming  into  his  hands,  re- 
gardless of  the  profits  or  losses  resulting  from  these  invest- 
ments and  loans,  he  can  not  complain  that  inquiry  be  now 
made  as  to  whether  he  has  been  charged  with  sufficient  in- 
terest, and  as  to  whether  the  amounts  allowed  him  for  his 
services  are  not  more  than  he  was  justly  entitled  to.  It  may 
be  that  appellee  would  have  preferred  to  hold  these  various 
mvestments  for  Mrs.  Clark,  and  that  on  one  or  two  occasions 
he  so  reported  to  the  chancellor.     His  propositions,  if  made, 
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were  not  approved^  and  in  no  instance  insisted  on^  and  he 
must  therefore  be  treated  as  a  trustee  holding  and  using  the 
trust-estate  for  his  own  benefit;  and  after  being  paid  a  reaispn- 
able  and  proper  compensation  for  his  services  he  must  account 
for  such  interest  on  the  moneys  held  by  him  as  the  equities 
of  the  case  demand.  The  three  clauses  of  the  will  under 
which  Mrs.  Clark  takes  as  devisee^  and  which  prescribe  the 
relationship  intended  to  exist  between  her  and  the  appellee, 
are  as  follows,  viz.: 

^^ Sixthly — I  hereby  devise  all  the  rest  of  my  property,  both 
real  and  personal,  to  W.  Geo.  Anderson,  in  trust  for  the  sole 
and  separate  use  of  my  beloved  daughter  Mary,  and,  in  the 
event  of  her  marriage,  free  from  any  control,  interference,  or 
liability  of  her  husband,  but  giving  her  the  separate  control 
and  use  of  the  same  as  though  she  was  unmarried. 

"SeveTdhly — I  hereby  nominate  and  appoint  my  cousin, 
W.  Geo.  Anderson,  guardian  and  trustee  for  my  beloved 
daughter,  Mary  Martin,  commending  her  to  his  fatherly  care 
and  protection. 

^^ Eighthly — I  hereby  nominate,  constitute,  and  appoint 
W.  Geo.  Anderson,  Patrick  Joyes,  and  Col.  C.  I.  Field  as 
executors  of  this  my  last  will  and  testament.^' 

For  the  purposes  of  this  litigation  appellee  may  be  treated 
as  the  only  one  of  the  nominated  executors  who  qualified. 
It  is  apparent  that  the  testator  intended  that  appellee  should 
act  in  the  twofold  character  of  trustee  and  guardian.  He  was 
not  only  to  hold  the  title  of  the  estate  devised  in  trust  for 
Mary  Martin  Anderson,  but  was  to  manage  and  control  it  as 
trustee.  Giving  effect  to  all  the  language  used  by  the  testator, 
it  seems  that  it  was  his  intention  that  as  to  the  estate  devised 
appellee  was  to  be  trustee,  but  as  to  the  person  of  his  daughter 
he  was  to  be  guardian.  The  two  offices  are  separate  and  dis- 
tinct. Appellee  might  have  declined  to  act  as  trustee  and  still 
have  been  entitled  to  the  guardianship  of  the  devisee,  or  be 
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might  have  declined  the  guardianship  and  still  have  held  and 
controlled  her  estate  as  trustee.  Such  being  the  case^  he  must 
account  as  trustee^  and  not  according  to  the  statutory  pro- 
visions applying  to  guardians. 

We  see  no  objection  to  the  action  of  the  chancellor  in 
requiring  him  to  account  for  interest,  compounding  at  rests 
two  years  apart.  He  was  the  trustee  of  an  express  trusty 
charged  with  the  duty^  at  least  during  the  minority  of  the 
beneficiary,  of  using  the  money  to  her  advantage.  He  expected 
and  has  been  allowed  compensation  for  his  services,  and  if  he 
did  not  use  reasonable  diligence  in  loaning  it  or  otherwise  in- 
vesting the  funds  in  his  hands  so  as  to  realize  profit,  it  was  his 
own  fiiult.  Under  the  circumstances  of  this  case  he  must  be 
considered  as  having  loaned  the  money  to  himself,  and  should 
therefore  be  charged  interest  upon  interest,  compounded  at  the 
intervals  stated.  It  is  not  regarded  as  unreasonable  where  the 
trustee  has  used  the  trust-moneys  in  trade  or  speculation  for 
his  own  benefit  and  advantage  to  charge  him  either  with  the 
profits  actually  obtained  or  with  compound  interest.  (Jones 
V.  Foxall,  13  Eng.  Law  and  Equity,  142.)  It  is  insisted  that 
the  rule  in  the  case  of  Foxall  v.  Jones  does  not  apply  in  a  case 
like  this,  because  there  the  trustee  was  guilty  of  a  breach  of 
trust  It  is  true  the  court  attached  much  importance  to  the 
breach  of  trust;  but  one  of  the  controlling  reasons  assigned 
for  compounding  the  interest  was  that  the  trustee  had  used 
the  trust-estate  in  carrying  on  his  partnership  business,  and 
thereby  derived  benefit  from  it.  Besides,  in  England  trustees 
are  allowed  no  compensation  for  their  services,  and  hence  it  is 
that  the  English  courts  refuse  under  ordinary  circumstances 
to  charge  the  trustee  with  a  greater  amount  of  profits  than  he 
has  actually  received.  For  the  same  reason  a  trustee  is  not  by 
the  English  rule  held  answerable  for  negligence  unless  it  be  so 
gross  as  to  amount  to  evidence  of  bad  faith  or  of  willful  mis- 
conduct;   but  as  was  well  said  by  Chief  Justice  Gibson  in 
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Ex  parte  Cassel,  "The  reason  of  the  rule  shows  that  it  is 
not  for  cases  in  which  the  trustee  is  to  receive  a  stipulated 
compensation"  (3  Watts,  443);  and  he  treated  trustees  so 
compensated  as  bailees  for  hire. 

Mr.  Henry  Rawle,  upon  the  authority  of  this  case,  in  a  note 
to  the  case  of  Robinson  v.  Pett  (2  Leading  Cases  in  Equity, 
part  1,  p.  228),  says,  "  The  subject,  however,  of  a  trustee's  com- 
pensation is  intimately  connected  with  that  of  his  liability. 
Where  he  is  treated  as  a  paid  agent,  and  has  undertaken  the 
trust  as  such,  it  would  seem  that  his  accountability  should  be 
much  greater  than  where  his  services  have  been  gratuitously 
rendered."  This  doctrine  applies  not  only  to  neglect  in  the 
preservation  of  the  trust-property,  but  to  want  of  diligence  in 
managing  the^  estate  so  as  to  realize  profit  for  the  beneficiary. 
It  is  attempted  to  show  a  distinction  between  the  case  under 
consideration  and  that  of  Maupin's  ex'r  v.  Dulaney's  devisees 
(5  Dana,  694),  upon  the  idea  that  the  will  made  it  the  duty  of 
Maupin's  executor  to  make  all  moneys  productive  in  his  hands, 
while  no  such  duty  is  expressly  enjoined  upon  Anderson.  But 
a  trustee  who  claims  and  receives  compensation  is  bound  to  use 
ordinary  diligence  at  least  in  managing  the  estate  of  an  infant 
cestui  que  trust;  and  good  faith  requires  that  he  shall  not  keep 
the  estate  idle  when  it  consists,  as  did  that  of  Mrs.  Clark,  of 
money  that  might  have  been  loaned  out  at  interest. 

Appellee  having  voluntarily  become  the  paid  agent  of  his 
ward,  and  having  loaned  the  trust-funds  to  himself,  we  see  no 
reason  why  he  shall  not  be  held  to  have  received  the  interest, 
and  reloaned  it  as  often  as  a  prudent  business  man  under  like 
circumstances  would  have  done  had  the  estate  been  his  own. 

The  rule  of  a  trustee's  accountability  for  interest,  as  stated 
in  the  case  of  Maupin's  ex'r  v.  Dulaney's  devisees,  is  that  he 
is  chargeable  with  the  interest  actually  received,  or  with  such 
as  in  the  prudent  and  faithful  discharge  of  his  duties  he  ought 
to  have  received.     In  that  case  interest  was  compounded  at 
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the  end  of  every  three  years,  the  court  holding  the  correct 
doctrine  to  be  that  rests  should  be  regulated  by  the  circum- 
stances of  each  case,  and  the  long  interval  of  three  years 
seems  to  have  been  adopted  on  account  of  the  relief  system 
having  prevailed  during  a  portion  of  the  time  the  trust  was 
being  executed.  In  that  case,  as  in  this,  the  good  faith  of  the 
fiduciary  was  undisputed. 

Appellee  made  his  first  settlement  in  February,  1859,  two 
years  afler  he  undertook  the  execution  of  the  trust.  Settle- 
ments were  made  at  intervals  of  two  years  up  to  1871. 

The  objection  to  the  manner  in  which  interest  was  computed 
against  appellee  is  that,  notwithstanding  large  sums  of  money 
came  into  his  hands  at  the  end  of  each  three  months,  he  was 
allowed  to  retain  them  all  without  interest  until  the  date  of 
the  succeeding  settlement. 

Under  the  will  of  John  L.  Martin,  deceased,  the  trustee 
was  entitled  to  receive  one  fifth  of  the  profits  accruing  on  the 
Martin  estate,  to  be  paid  quarterly.  The  right  to  these  profits 
passed  tx)  Mrs.  Clark  under  her  father^s  will.  The  payments 
were  regularly  made  to  appellee ;  and,  although  in  his  settle- 
ments the  sums  so  received  are  charged  to  him  as  of  the 
respective  dates  of  their  reception,  he  accounts  for  no  interest 
on  them  until  after  his  next  settlement.  The  manifest  injustice 
resulting  to  Mrs.  Clark  from  this  mode  of  keeping  the  accounts 
can  he  seen  from  an  examination  of  the  settlement  made  in 
1861.  From  February,  1859,  up  to  February,  1860,  appellee 
received  of  the  trust-estate  in  the  aggregate  over  twenty-five 
thousand  five  hundred  dollars,  and  paid  out  about  four  thou- 
sand dollars;  consequently  there  remained  in  his  hands  during 
the  year  preceding  his  settlement  in  February,  1861,  about 
twenty-one  thousand  ^e  hundred  dollars  of  the  receipts  of 
1859  and  1860,  upon  which  no  interest  whatever  was  charged 
against  him.  The  accounts  throughout  the  entire  period  were 
kept  in  the  same  way,  and  necessarily  with  like  results. 
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There  is  no  soggestion  in  the  affidavit  of  appellee  accompa- 
nying the  settlement  of  1863^  which  covered  the  years  ending 
February,  1860, 1861, 1862,  and  1863,  of  difficulty  in  keeping 
the  funds  invested  or  loaned  out  during  the  years  1859  and 
1860.  He  speaks  of  the  trouble  in  keeping  the  means  at 
interest  in  1861  and  1862,  and  says  that  at  all  times  since 
February,  1859,  he  had  means  on  hand  uninvested,  but  assigns 
no  reason  except  as  to  the  last  two  years  of  the  period  embraced 
by  his  report.  In  no  affidavit  or  statement  made  by  him  sub- 
sequent to  1865  is  there  complaint  made  that  he  was  from  any 
cause  unable  to  keep  the  trust-estate  at  interest.  No  reasonably 
prudent  man  would  in  ordinarily  prosperous  times  have  kept 
the  large  sums  of  money  coming  to  the  hands  of  appellee  at 
the  end  of  each  quarter  idle  during  periods  ranging  from  three 
to  twenty-one  months,  as  the  master  seems  to  have  assumed 
was  done  by  appellee;  and,  except  in  cases  in  which  good  and 
sufficient  reasons  are  given  for  such  unusual  conduct,  a  trustee 
asking  and  receiving  compensation  for  his  services  should  be 
regarded  as  having  used  the  trust-funds  in  his  own  business, 
and  be  required  to  account  for  interest  upon  that  hypothesis. 

We  do  not  feel  authorized  to  direct  that  appellee  shall  be 
charged  with  interest  prior  to  his  settlement  in  February,  1859, 
unless  he  received  interest  on  the  estate  held  by  him  up  to  that 
time  as  executor,  a  fact  that  does  not  appear  from  the  record. 
During  the  years  ending  February,  1860,  1861,  1866,  1867, 
1868,  1869,  1870,  and  1871,  his  accounts  will  be  settled  upon 
the  following  basis,  viz. :  The  mode  of  computing  interest  on 
the  amount  on  hand  at  each  settlement  up  to  the  next,  as 
heretofore  adopted  by  the  master,  will  be  adhered  to;  then 
as  to  the  funds  coming  into  his  hands  during  the  two  years 
intervening  between  settlements  a  balance  of  receipts  and 
expenditures  will  be  ascertained  at  the  end  of  each  year,  and 
interest  charged  on  such  balances  up  to  the  succeeding  set- 
tlement, when  the  entire  sum  will  be  carried  into  the  general 
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fund.  This  gives  an  average  of  six  months  within  which  to 
make  investments,  which  time  we  regard  as  ample. 

The  years  ending  February,  1862,  1863,  1864,  and  1865, 
are  excepted  from  the  rule  indicated  on  account  of  the  derange- 
ment of  business  resulting  from  the  civil  war.  During  those 
years  the  mode  of  stating  the  accounts  adopted  by  the  master 
will  be  followed. 

It  seems  to  us  that  appellee  can  rightfully  claim  no  greater 
indulgence  than  this  on  account  of  the  disorders  incident  to 
said  war,  nor  do  we  see  that  he  is  entitled  to  any  special  credit 
because  of  the  preservation  of  the  estate  during  the  time  the 
currency  of  the  country  was  so  greatly  depreciated. 

If  he  received  depreciated  currency  and  it  appreciated  on 
his  hands,  the  increase  in  value  inures  to  the  benefit  of  Mrs. 
Clark.  If  he  loaned  out  the  money  when  greatly  depreciated, 
and  collected  the  amount  loaned  with  interest  after  legal- 
tenders  had  approximated  their  face  value,  he  can  not  claim 
any  portion  of  this  appreciation  as  against  his  cestui  que  trvM. 
If  he  used  the  money  for  his  own  purposes,  he  thereby  made 
himself  the  debtor  of  Mrs.  Clark,  and  he  must  discharge  this 
debt  with  lawftil  money  just  as  he  would  have  been  required 
to  do  had  he  borrowed  it  from  a  stranger. 

Appellee  admits  that  silver  plate  and  other  property  of  the 
value  of  two  hundred  dollars  came  to  his  hands  as  executor. 
There  is  evidence  conducing  to  show  that  he  turned  this  prop- 
erty over  to  Mrs.  Clark,  or  to  the  lady  with  whom  she  resided 
for  her  benefit.  He  should  be  allowed,  if  he  desires  to  do  so, 
to  amend  his  answer  in  this  regard,  and  his  accountability  will 
then  be  tested  by  the  evidence.  We  now  express  no  opinion 
aj9  to  the  weight  of  the  testimony  relating  to  this  matter. 

We  approve  the  commissions  allowed  appellee,  except  as 
to  the  funds  received  from  John  L.  Martinis  estate.  He  acted 
as  administrator  of  that  edtate,  but  he  should  not  be  allowed 
double  commissions,  although  he  did  receive  and  hold  the 
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funds  arising  from  that  souroe  in  different  fiducial  capacities. 
Wnen  he  settled  as  administrator  of  Martin's  estate  he  was 
allowed  seven  and  one  half  per  cent  commission.  The  transfer 
of  the  funds  to  himself  as  trustee  of  Mrs.  Clark  involved  no 
additional  labor  and  no  additional  responsibility,  and  he  at 
once  commenced  to  use  the  funds  as  his  own.  Under  such  a 
state  of  case  it  is  difficult  to  perceive  a  sufficient  reason  for 
allowing  him  two  commissions  for  the  performance  of  a  single 
duty.  As  appellee  is  required  to  account  for  all  the  trust- 
estate^  including  bonds,  stocks,  etc.,  as  money,  he  should  be 
allowed  five  per  cent  commission  on  the  bonds  and  stocks,  as 
well  as  on  the  moneys  coming  to  his  hands. 

Without  adjudging  whether  there  was  any  debt  due  to 
the  testator  from  the  firm  of  W.  G.  &  O.  M.  Anderson, 
or  whether  there  was  a  balance  of  profits  standing  to  his 
credit  as  a  member  of  that  firm  at  the  time  of  his  death, 
we  think  there  is  no  good  reason  for  holding  that  such  debt 
or  balance,  if  either  existed,  passed  under  the  devise  of  the 
Grahamton  property.  Upon  the  contrary,  if  there  was  any 
such  debt  or  balance,  it  would  seem  to  have  passed  under  the 
residuary  devise  to  Mrs.  Clark,  and  appellee  should  be  held 
to  account  therefor.  If  appellee  desires  to  have  this  question 
tested  as  to  the  right  of  Mrs.  Clark  to  assert  this  claim 
against  his  infiint  son,  he  should  make  that  son  a  party  to 
the  litigation. 

A  further  question  to  be  determined  is  the  right  of  Clark 
and  wife  to  demand  the  fund  made  up  of  the  unexpended  in- 
comes which  have  heretofore  accrued  from  the  trust -estate. 
It  was  the  principal  that  was  devised  to  appellee  to  be  held  in 
trust  for  the  separate  use  of  Mrs.  Clark.  The  only  reason 
why  she  has  not  all  the  while  had  the  right  to  receive  and  dis- 
pose of  the  incomes  or  profits  of  the  estate  was  that  she  was 
an  infant.  Her  marriage  before  arriving  at  age  did  not  remove 
this  disability.     Such  of  the  estate  as  may  under  the  will  be 
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subject  to  her  control  she  takes  in  her  own  right  as  jeme  sole, 
free  from  and  independent  of  her  husband.  Hence  to  make 
an  acquittance  from  her  to  the  trustee  good  and  valid  it  is 
necessary  that  it  shall  be  executed  by  her  after  the  disability 
of  infancy  ceases. 

It  follows  therefore  that  the  court  properly  refused  to  re- 
quire appellee  to  pay  over  to  her  this  accumulation^  she  being 
still  under  age  at  the  time  the  cause  was  submitted  for  judg- 
ment. This  accumulation^  however,  has  not,  by  reason  of  Mrs. 
Clark's  infancy,  become  part  of  the  principal  of  the  trust- 
estate,  and  she  is  entitled  to  receive  and  dispose  of  it  as  she 
may  deem  proper  so  soon  as  she  arrives  at  the  age  of  twenty- 
one  years.     (Hill  on  Trustees,  side  page  405.) 

The  rents  and  profits  derived  from  the  Martin  estate  up 
to  the  time  fixed  by  Martin's  will  for  the  partition  and  distri- 
bution thereof  constituted  portions  of  Mrs.  Clark's  income, 
and  will  be  so  regarded.  We  settle  these  questions  because 
the  record  shows  that  Mrs.  Clark  is  no  longer  an  infant,  and 
because  they  are  raised  by  the  pleadings  and  will  necessarily 
come  before  the  chancellor  for  adjudication  upon  the  return 
of  the  cause. 

The  court  did  not  err  in  refusing  to  remove  appellee  from 
the  position  of  trustee.  His  integrity  is  unquestioned,  and 
his  &ithfulness,  prudence,  and  business  qualifications  are  un- 
assailed.  He  was  selected  by  the  testator  to  execute  the  trust ; 
and  while  it  is  unfortunate  for  all  parties  concerned  that  the 
mutual  confidence  and  regard  that  should  be  entertained  for 
each  other  by  persons  occupying  the  delicate  relationship  ex- 
isting between  the  parties  to  this  litigation  is  to  some  extent 
impaired,  neither  this  fact  nor  the  willingness  of  another 
competent  person  to  discharge  the  duties  of  trustee  without 
compensation  authorizes  the  chancellor  to  take  the  estate  out 
of  the  hands  of  the  trustee  to  whom  it  was  committed  by  the 
testator. 

Vol.  X.— 9 
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For  the  errors  as  to  the  manner  in  which  appellee's  accounts 
have  been  stated  the  judgment  dismissing  appellants'  petition 
is  reversed.  The  cause  is  remanded  for  further  proceedings 
consistent  with  this  opinion. 


Cases  28-26— PETITIONS  ORDINARY  AND  IN  EQUITY— Fbb.  24. 

,  iobttUii  Thomasson  v.  Townsend. 

{^^         Thomasson  v.  Townsend,  &c. — Townsend,  &c.  v. 

Thomasson 


APPEALS  FROM  WEBSTER  CIRCUIT  OOURT. 

1.  Agreement  to  pay  attorney's  pee  in  a  mortgage  *  or  note  in 

caae  suit  is  brought  upon  the  same  is  against  public  policy,  and 
will  not  be  enforced  by  the  courts  if  resisted  by  the  defendant. 

Such  contracts  are  also  in  their  nature  usurious;  they  can  not 
be  enforced  without  allowing  the  creditor  to  recover  a  greater  sum 
than  his  debt  with  legal  interest  and  costs. 

2.  Penalties  will  not  be  enforced  when  compensation  can  be  made. 

Where  they  are  to  secure  the  payment  of  money  they  will  be  re- 
lieved against  upon  the  payment  of  the  principal  and  interest  of 
the  debt.    (Story's  Equity  Jurisprudence,  1314.) 

3.  When  a  judgment  ib  rendered  by  default  for  an  attorney's  fee 

stipulated  for  in  the  writing  sued  on,  upon  a  petition  setting  out 
the  contract  in  accordance  with  the  rules  of  pleading,  the  defendant 
will  be  without  remedy. 

4.  Equitable  defense  must  be  made  in  ordinary  action,  otherwise  it 

will  be  waived.    (Civil  Code,  sec.  14.) 

C.  W.  Cook, For  Thomasson. 

M.  C.  GiVENS, For  Townsend,  Ac. 

*The  mortgage  sued  upon  in  the  case  of  Townsend,  &c.  v.  Thomasson 
stipulated  as  follows:  *'And  it  is  understood  that  if  this  mortgage  has  to  be 
foreclosed,  that  said  first  party  shall  pay  the  cost,  including  a  reasonable 
attorney's  fee." 
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JUDGE  LINDSAY  deliyebeb  the  opinion  of  the  coxjbt. 

The  answer  to  the  action  founded  on  the  note  for  five  hun- 
dred dollars  presents  no  defense  whatever;  neither  does  that 
filed  in  the  proceeding  on  the  note  for  one  thousand  one 
hundred  dollars^  unless  it  be  construed  as  pleading  usury  to 
the  extent  of  the  forty  dollars  deducted  by  the  circuit  court. 
Appellant  does  not  set  out  facts  showing  a  mistake  in  reducing 
the  contract  of  March  1,  1871,  to  writing.  The  note  and 
mortgage  harmonize  in  every  particular,  and  it  is  not  averred 
that  Thomasson  did  not  read  and  understand  the  legal  effect 
of  both  of  said  writings.  His  amended  answer  indicates  his 
intention  to  rely  for  defense  on  a  contemporaneous  oral  agree- 
ment inconsistent  with  that  evidenced  by  the  written  memorials 
admitted  to  have  been  freely  and  voluntarily  executed.  Such 
a  defense  was  of  course  inadmissible. 

Thomasson^s  original  answer  does  sufficiently  set  out  that 
the  note  for  one  thousand  one  hundred  dollars  contained  usury 
to  the  amount  of  forty  dollars;  and,  although  no  relief  was 
specifically  asked  on  this  account,  the  court  below  did  not  err 
in  deducting  said  sum  from  the  amount  for  which  judgment 
was  asked. 

We  are  of  opinion  that  the  amended  petition  was  properly 
rejected.  It  contained  all  the  allegations  necessary  to  consti- 
tute a  cause  of  action,  provided  the  contract  sued  on  is  one 
which  the  courts  will  enforce  against  the  objections  of  the 
obligor.  The  undertaking  is  that  Thomasson  would  pay  the 
costs  of  suit,  including  a  reasonable  attorney's  fee,  in  case  the 
mortgage  had  to  be  foreclosed.  It  was  averred  that  fifty  dollars 
was  a  reasonable  fee,  and  that  said  amount  had  actually  been 
paid  by  the  mortgagees. 

The  sum  thus  attempted  to  be  recovered  constitutes  no  part 
of  the  debt  due  from  Thomasson,  nor  does  it  come  within  the 
statutory  provisions  fixing  the  legal  costs  or  attorney's  fee  to 
be  paid  by  an  unsuccessful  litigant.     It  is  in  the  nature  of  a 
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penalty  to  be  imposed  in  case  the  mortgagor  should  fail  to 
pay  off  and  satisfy  the  mortgage  debt  before  judgment.  We 
regard  such  agreements  as  inconsistent  with  the  policy  of  our 
laws.  The  statute  fixes  the  attorney's  fee  to  be  taxed  ajs  costs 
in  equity  cases  at  five  dollars.  If  parties  by  contract  can  in* 
crease  this  item  of  costs  tenfold^  there  is  no  reason  why  all 
other  costs  may  not  be  so  increased.  Such  contracts  are  also 
in  their  nature  usurious.  They  can  not  be  enforced  without 
•allowing  the  creditor  to  recover  a  greater  sum  than  his  debt 
with  legal  interest  and  costs.  Penalties  will  not  be  enforced 
when  compensation  can  be  made;  where  they  are  to  secure 
the  payment  of  money  they  will  be  relieved  against  upon  the 
payment  of  the  principal  and  interest  of  the  debt.  (1st  ed. 
Ch'y  R.  39;  Story's  Equity  Jurisprudence,  1314.) 

In  the  case  of  Smith  v.  Kahn  &  Will  (MS.  Opinion, 
Nov.  7,  1871),  where  judgment  had  been  rendered  by  default 
upon  a  contract  similar  to  the  one  under  consideration,  it  was 
reversed  because  payment  of  attorney's  fee  was  not  averred. 
The  court  expressed  no  opinion  as  to  the  right  of  the  debtor 
to  resfst  the  enforcement  of  the  contract,  and  from  that  fact 
counsel  infers  a  recognition  of  the  legality  of  such  agreements. 
This  inference  is  not  warranted.  Under  the  common-law  prac- 
tice contracts  involving  penalties  were  constantly  enforced,  but 
the  judgments  were  relieved  against  by  courts  of  equity. 
Under  our  Civil  Code  the  equitable  defense  must  be  made  to 
the  action  at  law,  otherwise  it  will  be  waived.  (Sec.  14.)  It 
therefore  results  that  when  a  judgment  is  rendered  by  default 
in  a  case  like  this,  upon  a  petition  setting  out  the  contract  in 
accordance  with  the  rules  of  pleading,  the  defendant  will  be 
without  remedy.  This  is  the  extent  of  the  rule  intimated,  and 
it  is  only  intimated,  in  the  opinion  in  Smith  v.  Kahn  &  Will. 
In  this  case  the  defendant  was  in  court  resisting  the  enforce- 
ment of  the  penalty. 

The  court  therefore  did  not  abuse  a  sound  discretion  in 
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refusings  after  the  pleading  had  been  fully  made  up  and  the 
cause  prepared  for  hearings  to  allow  the  amendment  to  be 
filed. 

Wherefore,  on  the  cross-appeal  of  Townsend,  &c.,  the  judg- 
ment is  affirmed.  Upon  the  appeals  of  Thomasson  both  judg- 
ments are  also  affirmed. 


Casb  26— petition  EQUITY— February  26. 

Prather,  &c.  v.  Weissiger,  &c. 

APPEAL    FROM    THE    LOUISVILLE    CHANCERY    COURT. 

1.  The  MERE  CHANGE  OF  THE  CHARACTER  OP  TRUST-PROPERTY  FROM 

REAL  TO  PERSONAL  WILL  NOT  DESTROY  THE  TRUST,  OT  change  the 

fiducial  relation  between  the  trustee  and  the  beneficiary. 

2.  Statute  authorizing    assignment   of    notes  was   intended 

merely  to  give  the  assignee  the  legal  title  and  a  remedy 
AT  LAW. — Section  6  of  chapter  22,  Revised  Statutes,  authorizing 
the  transfer  and  assignment  of  promissory  notes  so  as  to  vest  the 
assignee  with  the  legal  title,  and  reserving  all  equities  in  favor  of 
the  maker  before  notice  of  the  assignment,  does  not  give  to  such 
paper  any  of  the  negotiable  qualities  of  a  bill  of  exchange  or  other 
negotiable  paper;  nor  does  the  language  of  this  enactment,  either 
exprestily  or  by  implication,  authorize  the  conclusion  that  it  was 
intended  to  go  further  than  to  afford  the  assignee  a  remedy  at  law, 
and  to  invest  him  with  the  right  of  one  having  the  legal  title. 

3.  Effect  of  assignment  of  a  notk — An  assignee  of  a  promissory 

note,  acquiring  the  legal  title  for  a  valuable  consideration  without 
notice  of  the  existence  of  any  equity,  becomes  the  absolute  owner 
of  the  note  and  its  proceeds,  subject  only  to  the  defenses  the  maker 
has  or  may  acquire  before  notice  of  the  assignment.  Such  notes 
have  never  been  held  or  treated  in  this  state  as  commercial  paper. 

4.  If  AN  ASSIGNED  NOTE  IS  LOST  OR  STOLEN,  ivhether  with  the  owner's 

name  indorsed  or  not,  he  can,  after  demand  and  refusal  of  the 
finder,  or  even  of  a  purchaser  from  the  latter  in  good  faith,  main- 
tain an  action  for  its  recovery  or  for  damages  for  its  conversion. 
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6.  CoNBTRUOTiVB  NOTIOE  OF  A  TBUBT. — A  promissory  note,  made  pay- 
able to  one  as  "  trustee"  and  indorsed  in  blank  by  him  as  "  trustee," 
bore  upon  its  face  such  evidence  of  a  trust  as  was  sufSicient  to  put 
one  of  ordinary  prudence  on  inquiry,  and  to  raise  a  presumption 
of  constructive  notice  of  the  trust  such  as  would  impose  the  duty 
of  inquiry  as  to  its  character  and  limitations.  (100  Mass.  882; 
15  Wallace,  171.) 

6.  If  a  depositary  of  a  bill  indorse  it  ijst  breach  of  the  trust, 

the  indorsee  with  notice  of  the  breach  of  trust  can  acquire  no  title 
as  against  the  rightful  owner,  and  can  neither  sue  on  it  nor  hold 
it  against  the  owner.  (Byles  on  Bills,  225;  Miller  v.  Edwards, 
7  Bush,  398.) 

7.  Hiat  one  of  the  beneficiariea  who  indorsed  the  note  in  blank  with  the  trusUe 

M  estopped  to  deny  the  title  of  a  purchaser  for  value.  The  decision 
of  the  lower  court  to  this  effect  is  affirmed  by  an  equal  division  of 
the  Court  of  Appeals. 


vt'Sv,} ForApHU.^ 


MuiR 

R.    W.    WOOLLBY, 

CITED 

Amb.  756,  Meadows  v.  Duchess  of  Kingston. 
Wilson's  Ch'y  Rep.  126,  Brampton  v.  Barker. 
Hopkins,  569,  Van  Rensselaer  v.  Stafford. 
Cowp.  278,  Chapman  v.  Emery. 
Sel.  0.  C.  51,  Blacket  v.  Langlinds. 
Walker's  Chancery,  1 17,  Thomas  v.  Gibson. 
7  Busli,  398,  Miller  v.  Edwards. 

3  Blackford,  7,  McMahan  v.  Kimball. 
1  Paige's  Ch'y,  136,  Covell  v.  The  Tradesman's  Bank. 

1  Johns.  Ch'y,  57,  Bay  v.  Coddington. 

4  Allen,  282,  Sewall  v.  Boston  Water-power  Company. 

2  Black,  377,  Calais  Steamboat  Company  v.  Van  Pelt. 
4  B.  Mon.  464,  Hewitt  v.  Sturdevant. 

1  Vem.  179,  Lady  Bodmin  v.  Vandebendy. 

3  P.  Wms.  243,  Jones  v.  Thomas. 

2  Eq.  Ca.  Ab.  685,  Attorney-General  v.  Gower.  * 

1  Ch.  Ca.  34,  More  v.  Mayhow. 

2  Atk.  630,  Story  v.  Lord  Windsor. 

1  Atk.  522,  Kelsal  v.  Bennett. 

2  Vern.  159,  Brampton  v.  Barker. 

3  P.  Wms.  244,  Aston  v.  Curyon  and  Weston  v.  Berkely. 
2  P.  Wms.  491,  Bruce  ^.  Duchess  of  Marlborough. 

2  Y.  &  C.  Exch.  Ca.  328,  Hughes  v.  Garner. 

3  P.  Wms.  94,  Harris  v.  Ingledon. 


digitized  by  Google 


VOK  X.]  WINTER  TERM,  1873.  119 

Prather,  &c.  ▼.  Weissiger,  &o. 

Amb.  421.  3  P.  Wma.  281.  1  Atkyns,  671. 

2  Aikyns,  241.         8  Atkyns,  804,  814.  2  Atkyns,  681. 

2  Eq.  C.  686.  2  Eq.  0.  Abr.  682,  8  Ark.  816. 

2  Veaey,  jr.  187.       4  Bro.  0. 0. 822.  2  Vesey,  430. 

1  Vera.  186.             2  C.  0. 161.  8  P.  Wma.  91, 96. 
6  Veaey,  jr.  426.       8  Bro.  C.  C.  264. .  Amb.  292. 

2  Freeman,  84,  Bogers  y.  Searl.  4  Boaaell,  614. 

3  Veaey,  jr.  226,  Trevanian  v.  Morae.  Ibid.  32, 
8  Cranch,  462,  Alexander  v.  Pendleton. 

8  P.  Wma.  279,  281,  Story  v.  Lord  Windaor. 
1  Vern.  246,  Head  v.  Egerton. 
6  Littell,  62,  Hunter  v.  Simrall. 

6  Monroe,  192,  Blight'a  heira  ▼.  Banks. 

4  J.  J.  Marah.  664,  Halatead  v.  Bank  of  Kentucky. 

7  Alabama,  142,  Moore  v.  Clay. 

8  Strobhart'a  Equity,  131,  Bush  v.  Buah. 

7  Munford,  699,  Nantz  v.  McPherson. 

8  Yerger,  308,  Pillow'a  heira  v.  Bhannon'a  heira. 
4  Sandford'a  Ch'y,  97,  Tompkina  v.  Anthon. 

1  Speer,  20,  Dillard  y.  Crocker. 

7  Petera,  262,  271,  Vattier  v.  Hinde. 

4  Simon  A  Stewart,  Jacfeson  y.  Bowe. 

3  Mylne  &  Eeene,  581,  Jonea  v.  Powlea. 
1  Yerger,  296,  Paraona  y.  Jury. 

1  Blackfoid,  91,  Gallion  y.  McCaalin. 

2  Littell,  ^20,  Simma  y.  Bichardaon. 
1  Bro.  C.  C.  678,  Hoare  v.  Parker. 

1  Cox  S.  C.  224.        2  Ch.  Ca.  161. 

2  S.  A  S.  282,  Pennington  y.  Buchey. 

4  Ruaa.  14,  Jackaon  y.  Rowe. 

1  Vern.  186,  Price  y.  Price. 

6  Sim.  660,  Hardman  y.  Elamea. 

2  My.  &  K.  732.        9  Cowen,  316. 

7  Barbour'a  Ch'y,  261,  Cram  y.  Mitchell. 

1  Paige,  131,  Coyell  y.  The  Tradesman'a  Bank. 
1  Sandford  Ch'y,  669,  Poillon  v.  Martin. 

9  Barr.  899,  Mott  y.  Clark. 

1  Rawle,  246,  Lancaater  y.  Dolan. 

2  J.  C.  R  479,  Liyingaton  y.  Dean. 
2  J.  C.  R,  443,  Murray  y.  Lylburn. 
2  Vern.  691-765.        1  P.  Wma.  497. 

2  Johnaon  Chancery  Reporta,  Murray  y.  Finater. 
4  Deaaaussure,  274,  Snelgroye  y.  Snelgroye. 

8  Pre.  Cha.  480,  Marahall  y.  Frank. 


Digitized  by 


Google         I 


1 


120  BUSH'S  REPORTS.  [vol.  x. 

Prather,  &o.  y.  Weissigerf  &o. 

IVea.  122.  4  Vea.  118.  2  Wheat.  421. 

Sugden,  507.         1  Ans.  14.  Gilbert,  58. 

8  Atk.  302.  2  Atkyns,  892.  8  Cowen,  861. 

9  Vesey,  jr.  24,  Walwyn  v.  Lee. 

1  Dev.  Ch'y,  108,  Donaldson  v.  The  Bank  of  Cape  Fear. 
4  Scanmon,  18,  Willis  v.  Henderson. 

8  Wharton,  485,  Twelves  v.  Williams. 

9  Peters,  86,  Caldwell  v.  Carrington. 
1  Humphreys,  491,  Smitheal  y.  Gray. 

1  Equity  Cases,  Abr.  83,  pi.  8,  Watkins  v.  Hatchet 

6  Simon,  6,  Kennedy  v.  Green. 

1  Johnson's  Ch'y,  288,  Frost  v.  Bickman. 
4  Johnson's  Ch'y,  65,  Brinkerhoff  v.  Lansing. 

7  Paige,  421,  Harris  v.  Fly. 

1  Hopkins,  48,  Gallatin  v.  Erwin. 

2  Edwards,  259,  Woodruff  v.  Cook. 

7  Johnson's  Ch'y,  65,  Jewett  v.  Palmer. 

14  Allen,  528,  Sturtevant  v.  Jacques. 
13  Allen,  50,  Bancroft  v.  Consen. 

18  Allen,  407,  Trull  v.  Trull. 
24  Beav.  62,  Jones  v.  Williams. 
13  Met.  355,  Butterick  v.  Holden. 

15  Wallace,  171,  Duncan  v.  Jaudon. 
10  Peters,  177,  Boone  v.  Chiles. 

10  Yerger,  535,  High  v.  Botte. 
,  ^   !  ■      10  Paige,  899,  Curtias  v.  Hitchcock. 
'J  :     i    ^  t  V    100  Mass.  888,  Shaw  v.  Spencer. 


.^xrl ^«'  ^^^ 


I.  &  J. 
William 

CITED 
Statute  of  Anne,  Story  on  Promissory  Notes,  sec.  6. 
Hardin's  Reports,  220,  Drake  v.  Johnson. 
Hardin's  Reports,  8,  Conn  v.  Jones. 
Hardin's  Reports,  568,  Neyfong  v.  Wells. 
Chitty  on  Bills,  pp.  174,  134,  277,  226,  226  a. 
La  Bay,  758,  Bank  of  England  v.  Glover. 
Bayley  on  Bills,  123,  124,  115. 
Story  on  Promissory  Notes,  pp.  150,  148,  207, 180. 
Revised  Statutes,  1  Stanton,  268. 
Selwyn's  JVwi  Pritu,  Wheaton's  notes,  pp.  848,  849. 
Hill  on  Trustees,  pp.  261,  262. 
Perry  on  Trusts,  p.  763,  sec.  881. 


Digitized  by 


Google 


VOL.X.]  WINTER  TERM,  1873.  121 

Prather,  &o.  ▼.  WeisBiger,  &o. 

Story  on  Bills  of  Exchange,  p.  81. 

Bouvier's  Law  Dictionary,  "  Indorsement."  , 
4  Bibb,  808,  Lemmon  v.  Brown. 
6  Mon.  173,  Snelling  v.  Boyd. 

2  A.  K.  Marsh.  201,  Bowman,  &c.  v.  Halstead,  &c. 

3  A.  |C.  Mareh.  292,  The  Frankfort  Bank  v.  Hunter. 
2  Littell,  167,  Force's  adm'r  v.  Thomaaon. 

1  Bibb,  642,  Smallwood  v.  Woods. 

1  Pennington,  20,  Garretsie  v.  Vauness. 

4  Mon.  16,  Markley  v.  Withers. 

6  J.  J.  Marsh.  42,  Boyd  v.  Ramsey. 

1  Camp.  442,  Vincent,  &c.  v.  Horlock. 

6  Littell,  388,  Owings  &  Weir  v.  Grimes. 

4  B.  Mon.  610,  Reese  v.  Walton. 

6  B.  Mon.  107,  Odenheimer  and  Tenant  v.  Douglass,  &c. 

6  B.  Mon.  400,  Hunt  v.  Armstrong's  adm'r,  &c. 

9  Dana,  416,  Cope  v.  Daniel. 

1  Parsons  on  Notes  and  Bills,  pp. '4,  264,  16. 

8  Allen,  217,  Ashton  v.  Atlantic  Bank. 

1  Paige,  134,  Covell  v.  Tradesman's  Bank. 

8  Henning's  Statutes  at  Large,  878. 
16  B.  Mon.  676,  Caruth,  &c,  v.  Thompson,  &c 
18  B.  Mon.  886,  McBrayer  v.  Collins. 

JUDGE  PBYOR  deliyebed  the  opinion  of  the  court. 

On  the  9th  of  May,  in  the  year  1839,  James  S.  Prather, 
of  the  city  of  Louisville,  by  an  assignment  and  conveyance 
of  record,  vested  in  William  Prather,  Charles  Way,  and  John 
Joyes  the  title  to  certain  real  estate  and  choses  in  action  therein 
described,  to  be  held  by  them  in  trust  for  the  payment  of  his 
debts,  and  then  held  in  like  manner  for  the  use  and  benefit 
(after  his  death)  of  his  widow,  should  she  survive  him,  and  his 
children,  and  upon  the  death  of  both  the  grantor  and  his  wife 
to  be  equally  divided  between  the  children.  After  the  death 
of  the  grantor  his  widow,  Louisa  Prather,  in  conjunction  with 
the  children,  including  the  husbands  of  her  two  daughters,  on 
the  14th  of  September,  1866,  united  in  a  conveyance  of  certain 
portions  of  this  trust-estate  to  Sam'l  P.  Weissiger  and  E.  D. 
Tyler  for  and  in  consideration  of  certain  notes  executed  by 
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the  grantees  for  the  purchase-money  and  particularly  described 
in  the  deed.  *  One  of  the  children  of  James  S.  Prather  had 
been  absent  at  the  date  of  the  execution  of  this  deed  for 
many  years,  and  therefore  failed  to  join  in  the  conveyance. 
The  purchasers,  Weissiger  and  Tyler,  not  being  satisfied  with 
the  title  made  by  the  widow  and  children,  who  were  only  the 
beneficiaries  of  the  trust,  proceedings  were  instituted  in  the 
Louisville  Chancery  Court  for  the  purpose  of  perfecting  the 
title  by  obtaining  a  conveyance  from  the  trustees. 

The  trustees,  under  the  deed  of  1839,  by  virtue  of  this 
judicial  proceeding,  and  in  accordance  with  the  decree  of  the 
chancellor,  in  August,  1867,  made  to  the  purchasers  a  deed 
ratifying  and  confirming  the  deed  made  by  Louisa  Prather 
and  her  children  in  September,  1866.  It  was  also  adjudged  iii 
that  proceeding  that  Worden  P.  Prather,  the  son  who  had  not 
been  heard  from  for  many  years,  was  civUiter  mortuitSy  and  the 
trustees.  Way,  Prather,  and  Joyes,  were  directed  to  collect  and 
hold  his  interest  in  the  proceeds  of  sale  until  the  further  order 
of  the  corfrt.  On  the  first  of  October,  1869,  the  trustees,  on 
their  motion,  were  relieved  by  the  chancellor  from  this  duty — 
viz.,  of  collecting  and  holding  the  money — and  no  further 
order,  so  far  as  the  record  shows,  was  made  in  regard  to  it. 

Mrs.  Mitchell  and  Mrs.  Hunt,  two  of  the  daughters  of  the 
original  grantor,  James  Prather,  upon  application  to  the  chan- 
cellor, had  their  interests  in  the  proceeds  of  the  sale  of  this 
trust-property  set  apart  as  their  separate  estate  for  their  own 
use  and  benefit,  and  Edward  Mitchell,  the  husband  of  one  of 
the  daughters,  was  made  trustee,  with  authority  to  loan  and 
invest  the  same  as  the  two  daughters  might  in  writing  direct. 

Weissiger  and  Tyler,  the  purchasers  from  Louisa  Prather 
and  her  children,  executed  six  notes  for  the  purchase-money^ 
the  two  last  notes  for  six  thousand  dollars  each.  The  deed 
made  retains  a  lien  for  the  payment  of  these  notes,  but  no  trust 
of  any  sort  appears  on  the  face  of  this  instrument  with  refer- 
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ence  to  the  property  conveyed  or  its  proceeds.  All  of  the 
notes  were  made  payable  to  E.  Mitchell  in  his  own  rights 
except  one  of  the  notes  for  six  thousand  dollars^  the  subject- 
matter  of  this  controversy.     This  note  reads : 

16,000.  Louisville,  September  1, 1866. 

"  Five  years  after  date  we  promise  to  pay  to  the  order  of 
E.  Mitchell,  trustee,  six  thousand  dollars,  with  interest  from 
date,  for  value  received.  This  is  one  of  the  notes  mentioned 
in  deed  from  Louisa  W.  Prather,  &c.,  to  us,  and  is  a  lien  note, 

Sam^l  p.  Weissigeb, 
E.  D.  Tyleb,'^ 
And  indorsed  as  follows : 

"Pay  David  Frantz  &  Son,  or  order. 

E.  Mitchell,  Trustee^ 
Blanche  Mitchell.*' 

The  note  was  deposited  by  E.  Mitchell,  trustee,  to  whom 
it  had  been  executed,  with  his  brother,  C.  N.  Mitchell,  the 
cashier  of  a  bank  at  Lebanon,  three  years  prior  to  its  maturity, 
as  collateral  security  for  the  payment  of  nearly  four  thousand 
dollars  the  former  had  borrowed.  C.  N,  Mitchell  afterward, 
and  without  the  consent  of  his  brother,  so  far  as  this  record 
shows,  sold  this  note  through  a  real-estate  agent  in  the  city  of 
Louisville  to  Frantz  &  Son  for  five  thousand  eight  hundred 
dollars. 

The  present  action  in  equity  was  instituted  by  Louisa 
Prather 'and  her  children,  among  them  Blanche  Mitchell  (the 
wife  of  E.  Mitchell,  the  trustee)  against  Frantz  &  Son,  Weis- 
Biger  and  Tyler  (the  payors  in  the  note),  and  Edward  Mitchell 
to  recover  the  amount  of  the  note  and  interest,  alleging  that 
it  constitutes  a  part  of  the  original  trust-fund,  and  was  held  by 
Mitchell  in  trust  for  their  use,  etc. ;  that  he  had  no  right  to 
dispose  of  it,  and  if  as  trustee  he  has  sold  it  to  Frantz  &  Son, 
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it  was  in  direct  violation  of  the  trusty  a  breach  of  his  official 
duty^  and  a  fraud  upon  their  rights;  that  if  Frantz  &  Son 
hold  or  claim  the  note  as  purchasers^  they  had  notice  of  the 
trust,  and  are  as  much  in  fault  as  their  trustee.  They  also 
allege  the  insolvency  of  the  trustee,  and  that  they  have  received 
no  part  of  the  money. 

The  defendants,  Frantz  &  Son  (appellees),  for  defense  deny- 
that  Mitchell  was  trustee  for  any  of  the  plaintiffs  except  his 
wife,  Blanche  Mitchell,  and  that  as  her  trustee,  and  when 
rightfully  in  possession  of  the  note,  and  in  the  exercise  of  his 
legal  right  as  holder  and  owner,  assigned  and  transferred  the 
same  to  the  defendants  by  the  joint  indorsement  of  himself 
and  wife.  They  deny  all  fraud  or  any  knowledge  whatever 
of  the  trust  except  such  as  might  be  implied  from  the  use  of 
the  jvord  trvMee  in  the  body  of  the  note,  and  insist  that  the 
indorsement  by  Mitchell  and  wife  and  the  payment  of  the 
money  vested  them  with  the  absolute  right  to  collect  and  apply 
the  proceeds  of  the  note  for  their  own  purposes,  etc. 

The  chancellor  upon  the  final  hearing  dismissed  the  petition, 
of  which  Lfouisa  Prather  and  her  children  now  complain. 

There  is  nothing  in  the  record  showing  that  Edward 
Mitchell  as  trustee,  or  any  of  the  beneficiaries  of  this  trust, 
ever  received  one  dollar  of  the  money  paid  by  Frantz  &  Son, 
the  whole  evidence  warranting  the  conclusion  that  it  was  paid 
to  C,  N.  Mitchell,  the  cashier  of  the  bank  at  Lebanon,  in 
discharge  of  the  debt  due  by  Edward  Mitchell,  to  secure  the 
payment  of  which  this  note  had  been  pledged.  It  is  also 
evident  that  the  indorsement  of  E.  Mitchell  as  trustee  and 
Blanche  Mitchell  was  left  blank,  and  afterward  made  payable 
to  Frantz  &  Son.  Edward  Mitchell  says  he  never  transferred 
the  note  to  these  parties,  or  had  any  transaction  whatever  with 
them  in  regard  to  it. 

The  attorney,  who  seems  to  have  been  the  legal  adviser  of 
the  purchasers  of  the  trust-property,  states  that  "  the  lot  sold 
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being  a  part  of  the  trust-estate^  in  order  to  protect  his  clients 
against  the  claim  of  Worden  Prather  (the  absent  son)^  in  the 
event  he  should  return,  it  was  agreed  that  his  interest  should 
be  included  in  the  last  note,  and  in  drawing  it  made  it  payable 
to  the  order  of  E.  Mitchell,  trustee ;  that  Mitchell  seemed  to 
have  control  of  the  business  for  Mrs.  Prather  and  her  children, 
and  it  was  intended  that  Mitchell  should  be  appointed  trustee 
in  the  stead  of  Way,  Prather,  and  Joyes."  E.  Mitchell  in 
his  statement  says  ^^  that  he  was  to  hold  the  note  as  trustee  for 
Worden  Prather  if  he  returned,  and  if  not,  in  trust  for  Mrs. 
Prather  and  her  children.'' 

That  the  note  was  a  part  of  the  proceeds  of  the  trust-estate 
embraced  by  the  deed  of  1839  is  conceded,  and  the  mere 
change  of  the  character  of  the  estate  from  real  to  personal  did 
not  destroy  the  trust  or  change  the  fiducial  relation  between 
the  trustees  and  the  wife  and  children  of  James  Prather. 

It  is  true  these  trustees  assented,  by  acquiescence  at  least, 
to  a  distribution  of  the  proceeds  of  a  portion  of  the  trust- 
property  between  Mrs.  Prather  and  her  children ;  but  as  to 
Worden  Prather's  interest,  as  well  as  the  interests  of  the 
married  women,  the  aid  of  the  chancellor  was  invoked  for 
the  protection  of  the  rights  of  each.  The  chancellor,  it 
seems,  relieved  the  trustees  from  taking  charge  of  Worden 
Prather's  interest,  for  the  reason,  no  doubt,  of  the  previous 
understanding  that  E.  Mitchell  was  to  be  appointed  trustee 
in  room  of  Way,  Prather,  and  Joyes. 

There  is  no  doubt  of  the  existence  of  the  trust,  and  whether 
it  was  for  the  benefit  of  Worden  Prather,  to  protect  his  rights 
under  the  original  deed,  or  for  the  benefit  of  Louisa  Prather 
and  her  children,  is  immaterial,  as  the  son  (Worden  Prather) 
had  been  absent  and  unheard  of  for  many  years;  and  these 
appellants,  being  the  remaining  beneficiaries  and  also  his  next 
of  kin,  had  the  right  to  resort  to  a  court  of  equity  to  prevent 
the  appellees  from  collecting  the  note  in  controversy. 
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The  important  question  in  the  case  is^  did  the  appellees^ 
Frantz  &  Son,  have  notice  of  the  trust  or  such  evidence  of 
its  existence  as  should  have  put  them  on  the  inquiry  as  to 
the  manner  of  the  holding  by  Mitchell  before  making  the 
purchase? 

If  the  note  could  be  classed  with  negotiable  paper,  passing 
by  delivery  or  indorsement,  and  not  subject  to  any  set-off  or 
affected  by  the  equities  of  third  parties,  there  would  be  but 
little  trouble  in  the  solution  of  the  question  involved.  The 
statute  of  the  state  authorizing  the  transfer  and  assignment 
of  such  paper  so  as  to  vest  the  assignee  with  the  legal  title, 
reserving  all  equities  in  favor  of  the  maker  before  notice  of  the 
assignment,  does  not  give  to  such  paper  any  of  the  negotiable 
qualities  of  a  bill  of  exchange  or  other  negotiable  paper;  nor 
does  the  language  of  this  enactment,  either  expressly  or  by 
implication,  authorize  the  conclusion  that  it  was  intended  to 
go  further  than  to  afford  the  assignee  a  remedy  at  law,  and 
to  invest  him  with  the  rights  of  one  having  the  legal  title. 
No  rule  of  law  or  equity  has  been  changed.  An  assignee 
having  acquired  the  legal  title  for  a  valuable  consideration 
without  notice  of  the  existence  of  any  equity,  becomes  the 
absolute  owner  of  the  note  and  its  proceeds,  subject  only  to 
the  defenses  the  maker  has  or  may  acquire  before  notice  of  the 
assignment.  This  has  always  been  the  well-settled  doctrine 
as  between  the  equitable  claimant  and  one  holding  the  legal 
title,  the  effect  of  the  statute  being  to  enable  the  party  acquiring 
the  legal  right  to  a  chose  in  action  to  bring  himself  within  the 
rule  by  which  he  may  contest  successfully  the  equitable  claim, 
upon  the  ground  that  he  is  a  purchaser  in  good  faith  without 
notice. 

It  was  for  a  long  time  a  mooted  question  whether  at  common 
law  promissory  notes  were  negotiable  or  not,  and  to  settle  it 
the  statute  of  Anne  was  enacted,  making  such  paper  negotiable^ 
and  subject,  like  inland  bills  of  exchange,  to  the  law  merchanL 
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The  Kentucky  statute  of  assignments  does  not  go  so  far^  and 
such  notes  have  never  been  held  or  treated  in  this  state  as 
commercial  paper,  or  used,  like  bills  of  exchange,  as  a  circu- 
lating medium  in  mercantile  or  commercial  transactions.  In 
the  case  of  Caruth  v.  Thompson  {l6  B.  Mon.  575)-,  relied  on 
by  counsel  for  the  appellees,  it  was  adjudged  that  the  holder 
of  a  mere  promissory  note  was  authorized  to  fill  up  the  blank 
indorsement  and  collect  the  money,  the  facts  appearing  that 
the  notes  had  been  indorsed  in  blank  to  enable  the  holder  to 
collect.  In  such  a  ease  the  purchaser  in  good  faith  becomes 
the  absolute  owner.  There  is  a  dictum  in  that  opinion,  based 
upon  the  doctrine  laid  down  in  Story  on  Promissory  Notes, 
where  that  author  is  treating  of  such  paper  as  negotiable  by 
reason  of  the  statute  of  Anne  and  similar  enactments  in  several 
of  the  American  states,  to  the  effect  ^'  that  if  a  bill  or  note  with 
a  blank  indorsement  is  lost  or  stolen,  etc.,  any  person  who 
becomes  the  holder  in  good  faith  for  value  and  without  notice 
is  entitled  to  recover.'^  This  is  doubtless  the  law  with  refer- 
ence to  negotiable  paper,  but  can  not  apply  to  mere  choses  in 
action  that  are  non-negotiable. 

If  such  a  note  is  executed  and  delivered  to  one,  he  holds 
and  owns  it  as  any  other  personal  property;  and  if  lost  or 
stolen,  whether  with  his  name  indorsed  or  not,  he  can  after 
demand  and  refusal  of  the  finder  or  the  purchaser  from  the 
latter  in  good  faith  maintain  what  at  common  law  would  be 
called  an  action  of  detinue  or  replevin  for  its  recovery,  or  an 
action  of  trover  and  conversion.  The  purchaser  before  he  can 
acquire  the  legal  title  must  obtain  it  from  one  in  whom  such 
title  is  vested,  or  who  has  the  right  to  pass  it  by  reason  of 
some  authority  given  by  the  owner;  and  when  thus  acquired 
in  good  &ith  and  for  a  valuable  consideration  he  will  not  be 
disturbed  in  favor  of  an  equity  of  which  he  had  no  notice, 
actual  or  constructive. 

The  trustee,  E.  Mitchell,  held  the  note  in  controversy  for 
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the  appellants,  and  was  cognizant  of  the  entire  history  of  this 
trust-property.  He  had  violated  the  trust  by  pledging  this 
note  for  the  performance  of  his  individual  obligations.  He 
acted  recklessly  in  making  a  blank  indorsement  upon  it,  by 
which  th^  brother  was  induced  to  place  it  upon  the  market, 
that  himself  or  both  might  misapply  the  proceeds  and  deprive 
the  cestui  que  trusts  of  all  interest  in  it. 

The  appellees  may  have  purchased  the  note,  and  no  doubt 
did  so,  under  the  belief  that  the  agent  of  C.  N.  Mitchell  had 
the  right  to  dispose  of  it;  still  they  had  before  them,  upon  the 
face  of  the  note  itself,  such  evidence  of  the  existence  of  a  trust  as 
was  suflBcient  to  put  one  of  ordinary  prudence  on  the  inquiry ; 
and  if  so,  the  law  presumes  they  had  constructive  notice  of  the 
character  of  the  holding  by  Mitchell,  as  well  as  the  existenoe 
of  the  original  trust  out  of  which  this  note  originated.  This 
note  is  payable  to  E,  Mitchell,  trustee,  and  indorsed  by  E, 
Mitchell,  trustee,  saying  to  the  purchaser  the  payee  is  holding 
this  note  not  in  his  own  right,  but  for  the  benefit  of  some  per- 
son or  persons  unknown  to  us ;  and,  what  is  more  remarkable, 
is  offered  in  the  market  and  sold  by  an  agent  of  C.  N.  Mitchell, 
the  note  disclosing  no  interest  in  the  latter,  and  not  even  his 
name  upon  it  as  indorser.  If  inquiry  had  been  made  of 
E.  Mitchell,  C.  N.  Mitchell,  or  any  of  the  grantors  of  the  lot 
for  which  the  note  was  given,  the  appellees  could  have  known 
the  history  of  this  trust,  and  ascertained  the  risk  they  were 
assuming  in  making  such  an  investment. 

The  deed  to  Weissiger  and  Tyler  does  not,  it  is  true,  dis- 
close the  existence  of  the  trust;  but  there  is  nothing  on  its 
face  showing  any  interest  in  Mitchell,  or  why  the  note  was 
made  payable  to  him  as  trustee — facts  that,  instead  of  stopping 
inquiry,  should  have'  urged  the  appellees  to  obtain  additional 
information  before  purchasing  the  trust-property.  The  note 
itself  pointed  to  those  who  had  passed  the  legal  title,  and  one 
of  ordinary  prudence  ought  at  least  to  have  made  inquiry  of 
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6ome  of  the  parties  as  to  the  right  of  Mitchell  or  his  agent  to 
dispose  of  it. 

The  appellees,  with  so  many  avenues  opened  to  them  for 
information,  saw  proper  to  risk  the  speculation,  and  in  this 
controversy  between  them  and  the  real  owners  must  sustain 
the  loss. 

The  case  of  Shaw  v.  Spencer  (100  Massachusetts,  382)  is 
very  similar  to  the  present  case.  Two  certificates  of  stock 
in  a  mining  company  were  issued  in  the  name  of  E.  Carter, 
trustee,  and  by  him  transferred  in  blank.  Spencer,  Villa  & 
Co.  received  these  certificates  as  stock  thus  indorsed  as  col- 
lateral security  for  a  debt  due  them  by  Mellen,  Ward  &  Co. 
Spencer,  Villa  &  Co.  paid  a  fair  consideration  for  the  stock, 
and  had  no  other  notice  of  the  trust  than  that  implied  from 
the  words  E.  Carter,  trustee.  The  court,  in  delivering  the 
opinion,  says,  '^  It  means  trustee  for  one  whose  name  is  not 
disclosed,  and  there  is  no  greater  reason  for  assuming  that  a 
trustee  is  authorized  to  pledge  for  his  own  debt  the  property 
of  an  unnamed  cestui  que  trust  than  the  property  of  one  whose 
name  is  known ;  in  either  case  it  is  highly  improbable  that 
the  right  to  do  so  exists,  inasmuch  as  such  an  act  of  pledging 
property  is  prima  facie  unlawful.  There  would  be  little  hard- 
ship in  imposing  on  the  party  who  takes  the  security  not  only 
the  duty  of  inquiry,  but  the  byrden  of  ascertaining  the  actual 
fiicts  at  his  peril.  Notice  of  the  existence  of  a  trust  is  by  all 
the  authorities  held  to  impose  the  duty  of  inquiring  as  to  its 
character  and  limitations.^^  The  same  principle  is  announced 
m  a  recent  case  reported  in  15  "Wallace,  171,  of  Duncan  v. 
Jandon. 

In  Byles  on  Bills,  page  226,  it  is  said,  ^^If  a  depositary  of 
a  hill  indorse  it  in  breach  of  trust,  the  indorser  with  notice 
of  the  breach  of  trust  can  acquire  no  title  to  the  bill  as  against 
Ae  rightful  owner,  and  can  neither  sue  him  on  the  bill  nor  hold 
the  bill  against  him.'^ 
Vol,  X.— 10 
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It  is  maintained  by  counsel  that  the  appellees^  having  a 
junior  equity,  as  well  as  the  legal  title,  must  be  protected  as 
against  the  senior  equity.  It  is  true  that  the  legal  title  was  in 
Mitchell,  the  trustee,  and  the  equitable  title  in  appellants;  but 
the  appellees  had  no  junior  equity  as  against  these  beneficiaries, 
for  the  reason  that  the  former  had  notice  of  the  trust.  The 
want  of  notice  on  their  part,  which  alone  creates  this  junior 
equity,  not  only  fails  to  appear  from  the  record;  but,  on  the 
contrary,  notice,  or  the  means  of  knowing  by  the  exercise  of 
ordinary  diligence  who  the  beneficiaries  of  this  note  were,  is 
clearly  shown,  and  therefore  these  appellees,  like  Mitchell,  the 
trustee,  are  vested  with  the  mere  naked  legal  title,  occupying 
no  better  position,  and  holding  the  note  in  the  same  manner  as 
Mitchell  himself  did.     (Miller  v.  Edwards,  7  Bush,  398.) 

"  Equity  will  follow  the  legal  estate,  and  decree  the  person 
in  whom  it  is  vested  (not  being  a  purchaser  for  a  valuable  con^ 
sideration  without  notice,  or  otherwise  entitled  to  protection) 
to  execute  the  trust.''  (2  Story's  Equity,  241.)  "Those  cir- 
cumstances which  are  sufiicient  to  put  a  purchaser  upon  an 
inquiry  which  would  lead  to  a  discovery  of  the  trust  will  be 
deemed  a  good  constructive  notice  of  it."  (Tifiany  and  Bullard 
on  Trusts,  821.) 

The  rights  of  Bknche  Mitchell,  the  wife  of  E.  Mitchell, 
can  not  be  prejudiced  by  the  attempted  transfer  on  the  part 
of  the  husband  of  her  equitable  interests  in  this  note.  By 
the  terms  of  the  original  trust  there  was  to  be  no  distribution 
or  division  of  the  trust-estate  until  the  death  of  Mrs.  Prather, 
and  there  has  been  no  act  on  the  part  of  Mrs.  Mitchell  that 
constitutes  a  surrender  (if  she  had  the  power  to  do  so)  of  her 
rights  acquired  by  virtue  of  this  trust;  but,  on  the  contrary, 
opon  the  confirmation  by  the  chancellor  of  the  sale  to  Weis- 
siger  and  Tyler,  she  on  the  12th  of  July,  1867,  by  a  judg- 
ment of  the  Louisville  Chancery  Court,  had  her  interest 
protected  by  having  her  share  of  the  proceeds  adjudged  to 
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be  ber  separate  estate^  and  depriving  the  busband,  who  was 
made  ber  trustee;  from  making  any  investment  of  it  without 
her  written  direction.  She  derived  no  benefit  whatever  from 
the  pledge  of  the  note  to  C.  N.  Mitchell;  an.d  neither  her- 
self nor  her  husband,  so  far  as  the  proof  shows^  knew  of  the 
transfer  to  the  appellees. 

This  note  was  not  purchased  by  Frantz  &  Son  until'the 
9th  of  December,  1868.  There  is  no  evidence  conducing  to 
show  that  she  ever  consented  that  her  interest  in  this  estate 
should  be  subjected  to  the  payment  of  her  husband's  debts,  or 
that  she  even  knew  prior  to  the  institution  of  this  action  that 
it  had  been  pledged  to  C.  N.  Mitchell.  An  investment  of  this 
character  she  was  seeking  to  prevent  when  she  applied  to  a 
court  of  equity  for  the  protection  of  her  rights.  The  pledge 
made  by  her  husband  of  her  separate  estate  held  by  him  in 
trust  for  the  payment  of  his  own  debt  is  no  more  obligatory 
on  her  by  reason  of  the  indorsement  on  the  note  than  if  her 
name  was  not  upon  the  paper ;  nor  will  a  court  of  equity  sanc- 
tion such  a  misapplication  of  the  trust-fund.  The  chancellor 
would  have  interfered,  at  the  instance  of  the  wife,  to  prevent 
such  a  flagrant  abuse  of  the  trust;  and  so  long  as  the  trust- 
property  can  be  reached  will  maintain  the  trust  inviolate,  by 
compelling  a  surrender  of  the  trust-estate  to  satisfy  the  equi- 
table claim  of  the  wife. 

The  notice  of  the  manner  of  the  holding  by  the  husband 
followed  the  note  in  his  hands,  or  that  of  his  assignee,  as  much 
for  the  protection  of  the  rights  of  the  wife  as  that  of  the  other 
appellants  in  the  action.  This  note  was  purchased  by  the 
appellees  not  from  the  husband,  but  from  one  who  held  it  as 
collateral  security,  with  no  right,  either  in  the  one  depositing 
the  security  or  the  depositary,  to  dispose  of  it.  It  had  nearly 
three  years  to  run  before  its  maturity;  and,  regarding  it  as 
held  in  trust  for  the  wife  alone,  the  insolvent  husband  had  no 
power  to  appropriate  it  by  an  assignment  for  the  payment  of 
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his  own  debts  so  as  to  defeat  the  rights  of  the  wife,  who  has 
survived  the  husband,  and  is  now  attempting  to  have  an  equi- 
table settlement  out  of  it,  and  that  too  when  the  legal  pre- 
sumption of  notice  on  the  part  of  the  creditor  or  purchaser  as 
to  her  rights  is  conclusive.  Nor  would  the  chancellor,  if  the 
husband  was  alive,  hestitate  to  enforce  her  claim.  (Dunn  v. 
Lancaster,  4  Bush ;  Wright  v.  Arnold,  14  B.  Mon.) 

Judges  Peters  and  Lindsay  do  not  concur  in  that  part  of 
the  opinion  giving  to  Blanche  Mitchell,  the  wife  of  the  trustee, 
an  interest  in  the  note  in  controversy.  In  their  opinion  the 
equity  of  Frantz  &  Son,  by  reason  of  the  blank  indorsement 
by  the  wife,  is  superior  to  the  claim  she  is  now  asserting,  and 
she  is  precluded  from  controverting  their  title. 

The  chancellor  having  dismissed  the  petition  in  the  court 
below,  the  result  is  that  the  judgment  as  to  Blanche  Mitchell 
must  be  affirmed,  and  is  reversed  as  to  the  other  appellants  for 
further  proceedings  consistent  with  this  opinion. 


Case  27— ON  MOTION  IN  CIRCUIT  COURT— Febkuary  26. 

Anderson,  &c.  v.  Thompson,  &a 

appeal  from  moktgomeby  circuit  court. 

Sttreties  in  general  official  bond  of  sheriff  not  liable  for 
HIS  DEFAULT  IN  COLLECTING  TAXES.— The  sureties  on  the  bond 
executed  at  the  time  the  sheriff  is  inducted  into  office  are  not 
liable  for  his  default  as  collector  of  the  state  revenue  or  county 
levy  or  public  dues  of  the  county,  as  he  has  no  right  to  collect 
these  until  he  has  executed  other  bonds. 

Railroad  taxes  are  public  dues. — Taxes  levied  by  a  county  oonrt 
to  pay  a  subscription  of  the  county  in  aid  of  a  railroad  are  public 
dues  of  the  county,  within  the  meaning  of  section  3,  article  2, 
chapter  26  of  the  Revised  Statutes. 
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8.  Official  bond. — Every  bond  executed  by  a  sheriff  in  obedience 
to  law  by  which  his  sureties  undertake  that  he  shall  discharge  a 
public  duty  imposed  upon  him  by  law,  as  sheriff,  is  an  official 
bond.    (Gommonwealth  v.  Adams,  8  Bush,  41.) 
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JUDGE  LINDSAY  delivered  the  opinion  of  the  court. 

By  virtue  of  an  act  of  the  General  Assembly,  approved 
March  21,  1871  (Session  Acts,  1871,  p.  356),  the  County  Court 
of  Montgomery  County,  at  its  June  term,  1872,  appointed 
John  A.  Thompson  collector  of  the  tax  levied  in  that  county 
to  pay  the  interest  accruing  on  the  bonds  issued  in  payment 
of  a  subscription  for  stock  in  the  Lexington  &  Big  Sandy 
Railroad  Company,  and  to  pay  the  different  installments  as 
they  became  due  of  a  subscription  for  stock  in  the  Elizabeth- 
town,  Lexington  &  Big  Sandy  Railroad  Company. 

It  is  the  duty  of  this  collector  to  receive  and  receipt  for  all 
such  taxes  as  may  be  paid  between  the  15th  of  July  and  the 
25th  of  November  in  each  year,  and  then  within  ten  days 
after  the  last-named  day  to  deliver  to  the  sheriff  of  the  county 
a  list  of  all  unpaid  taxes.  It  is  the  duty  of  the  sheriff  to 
collect  these  taxes,  with  ten  per  cent  damages,  and  pay  them 
over  within  seventy  days  after  they  are  listed  to  him ;  and  he 
is  made  subject  by  the  act  to  the  ^^  same  penalties  and  amerce- 
ments for  a  neglect  of  duty  as  sheriffs  are  subject  to  for  a 
failure  to  collect  and  pay  over  the  state  revenue;"  the  remedy 
to  "be  by  motion  in  the  county  court,  in  the  name  of  the 
collector  and  receiver,  against  the  sheriff  and  his  sureties 
in  his  official  bond,  or  by  suit  in  the  Montgomery  Circuit 
Court." 

On  the  4th  of  December,  1872,  the  collector  listed  with 
Bagan,  the  sheriff,  uncollected  railroad  taxes  amounting  in 
the  aggregate  to  $33,249.94.     Ragan  failed  within  the  seventy 
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days  allowed  by  the  act  of  March^  1871^  and  also  within  a 
legislative  extension  of  time  up  to  June  1^  1873,  to  account 
for  the  greater  portion  of  these  taxes.  The  collector  entered 
his  motion  in  the  Montgomery  County  Court  against  said 
sheriff  and  the  sureties  on  bonds  executed  by  him  under  the 
provisions  of  section  3,  article  1,  chapter  77,  Revised  Statutes, 
and  recovered  judgment  against  them  for  $32,838.78,  and  also 
for  twenty  per  centum  on  said  amount  as  damages.  To  reverse 
that  judgment  this  appeal  is  prosecuted. 

The  essential  and  controlling  question  in  this  case  is  whether 
the  proceeding  in  the  county  court  was  based  on  the  proper 
bonds.  The  bonds  upon  which  judgment  was  rendered  stipu- 
late that  the  sheriff  shall  by  himself  and  deputies  well  and  truly 
discharge  the  duties  of  his  office,  and  pay  over  to  such  persons 
and  at  such  times  as  they  may  respectively  be  entitled  thereto 
all  moneys  that  may  come  to  his  hands  as  sheriff.  It  may 
be  that  the  terms  of  this  bond  are  comprehensive  enough  to 
render  the  sureties  thereon  liable  for  all  moneys,  public  or 
private,  that  may  come  to  the  hands  of  the  sheriff  when 
acting  in  his  official  capacity;  but  that  such  was  not  the 
intention  of  the  law  is  evident  from  the  fact  that  such  officer 
is  required  to  give  a  separate  bond  to  secure  the  collection  and 
payment  into  the  state  treasury  of  the  public  revenues,  and 
still  another  to  secure  the  collection  and  payment  to  the  per- 
sons entitled  to  receive  the  same  the  county  levy  and  public 
dues  of  his  county. 

We  entertain  no  doubt  of  the  right  of  the  sureties  on  the 
bond  executed  at  the  time  the  sheriff  is  inducted  into  office 
to  claim  exemption  from  liability  on  account  of  any  default 
of  his  touching  his  duties  as  collector  of  the  public  revenues 
or  of  the  counfy  levy  or  public  dues  of  his  county.  As  matter 
of  law  the  sheriff  has  no  right  to  collect  these  revenues  and 
levies  until  he  has  executed  the  bonds  required,  and  upon 
fiiilure  to  give  either  bond  he  may  be  removed  from  office. 
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Technically  speakings  the  railroad  taxes  due  from  the  tax- 
payers of  Montgomery  County  may  not  be  county  levy;  but 
they  certainly  are  public  dues  of  the  county.  The  28th  section 
of  tlie  charter  of  the  Lexington  &  Big  Sandy  Railroad  Com- 
pany and  the  15th  section  of  the  charter  of  the  Elizabethtown, 
Lexington  &  Big  Sandy  Railroad  Company  empower  and  direct 
the  County  Court  of  Montgomery  County  to  levy  and  collect 
each  year  a  tax  sufficient  to  pay  the  sums  due  on  account  of  its 
subscription  for  stock  in  either  company.  These  taxes  are 
levied  by  the  levy  court^  and  collected  for  the  benefit  of  the 
county,  and  are  expended  in  the  payment  of  its  debts.  They 
are  therefore  public  dues  of  the  county. 

The  county  court  so  understood  the  law^  as  is  evidenced 
by  the  fisust  that  taxes  were  levied  at  the  levy  court  held 
June  18,  1872:  "for  the  old  Lexington  &  Big  Sandy  Rail- 
road, forty  cents  ad  valorem  tax  on  each  one  hundred  dollars 
worth  of  taxable  property ;''  and  "for  the  Elizabethtown, 
Lexington  &  Big  Sandy  Railroad,  $2.25  on  each  one  hundred 
dollars  worth  of  taxable  property/^  These  taxes,  being  public 
dues  of  the  county,  must  be  accounted  for  by  those  persons 
who  covenanted  that  Ragan  should  "collect,  account  for,  and 
pay  over  to  the  person  entitled  to  receive  the  same  according  to 
law  the  county  levy  and  public  dues  of  the  county  of  Mont- 
gomery for  the  year  1872."  A  covenant  to  this  effect  is  con- 
tained in  the  bond  executed  pursuant  to  the  provisions  of 
section  3,  article  2,  chapter  26,  Revised  Statutes,  and  to  this 
bond,  and  not  to  those  upon  which  the  collector  proceeded  in 
this  case,  the  county  must  look  for  indemnity.  The  only  thing 
that  gives  even  plausibility  to  the  position  assumed  by  appellee 
is  that  the  act  of  March  21,  1871,  provides  that  the  remedy 
against  the  sheriff  for  failure  to  collect  and  pay  over  the  taxes 
listed  to  him  by  the  collector  shall  be  by  motion  or  suit  on 
"his  official  bond." 

It  is  claimed  that  the  bond  executed  by  the  sheriff  at  the  time 
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he  takes  the  oath  of  office  is  as  a  matter  of  law  his  '^  official 
bond/'  This  court  held  differently  in  the  case  of  the  Com- 
monwealth V.  Adams  (3  Bush,  41).  Every  bond  executed  by 
the  sheriff  in  obedience  to  law,  by  which  his  sureties  undertake 
that  he  shall  discharge  a  public  duty  imposed  upon  him  by  law 
as  sheriff,  is  an  official  bond ;  and  when  it  was  provided  that  the 
remedy,  in  case  the  sheriff  of  Montgomery  County  should  &il 
to  collect  and  pay  over  the  railroad  taxes  levied  in  that  county, 
should  be  by  motion  or  suit  on  his  official  bond,  the  legislature 
referred  to  the  bond  by  which  he  and  his  sureties  covenanted 
that  such  default  should  not  be  made. 

For  the  reasons  given  the  judgment  is  reversed,  and  the 
cause  remanded  with  instructions  to  dismiss  the  motion  as  to 
all  the  sureties  of  Ragan  who  join  in  this  appeal. 


Cask  28— PETITION  ORDINARY— February  26. 

Nesbitt  V.  Liggitt. 

APPEAL  FROM  WEBSTER  CIRCUIT  COURT. 
How  LAWD  FORFEITED  TO   THE  STATE  FOR  TAXES. — ^Where   land   fot 

the  non-payment  of  taxes  has  been  returned  to  the  auditor  bv  a 
sheriff,  in  accordance  with  the  provisions  of  section  12,  article  9, 
chapter  83  of  the  Bevised  Statutes,  the  auditor  has  no  right  under 
the  statute,  when  one  year's  tax  shall  have  been  due  two  years,  to 
certify  the  state  of  facts  to  the  sheriff  authorizing  a  forfeiture ;  but 
only  ^^  where  tvoo  years  of  tax  shall  be  due"  is  a  forfeiture  authorized, 
and  where  the  forfeiture  is  illegal  the  owner  is  not  divested  of  his 
title. 

^a>WABD8,  .1 ForAppelknt, 

M.   C.    GiVBNS,/  ^^ 

CITED 

Bevised  Statutes,  chap.  88,  sec.  12,  art  9. 
8  Marsh.  604,  Curry  v.  Fowler. 
5  B.  Hon.  464,  Oldhams  v.  Jones. 
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D.  H.  Hughes For  Appellee, 

CITED 

Revised  Statutes^  2  Stanton,  chap.  88,  sec.  2,  art.  9. 
Revised  Statutes,  chap.  58,  sec.  2,  art  3,  pp.  104, 105. 
4  Dana,  337.  3  B.  Mon.  175. 

7  J.  J.  Marsh.  320.  12  B.  Mon.  478. 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

In  the  year  1858  Huston  and  Givens  sold  by  executory  con- 
tract to  Cobb  fifty-four  acres  of  land  in  the  county  of  Webster 
for  the  sum  of  three  hundred  dollars^  payable  in  one^  two,  and 
three  years.  Cobb  took  possession  of  the  land^  and,  having 
listed  it  for  taxation^  failed  to  pay  the  taxes  for  the  year  1862, 
the  non-payment  of  which  was  reported  by  the  sheriff  of 
"Webster  County  to  the  auditor,  as  required  by  the  statute. 

In  May,  1865,  Cobb  assigned  the  bond  for  title  to  the 
appellee,  Liggitt,  who  paid  to  Huston  and  Givens  the  pur- 
chase-money, and  took  from  them  a  deed. 

This  land  having  been  listed  with  the  auditor  as  the  prop- 
erty of  Cobb,  this  ofiicer  certified  the  fact  of  the  failure  of 
any  one  to  pay  the  taxes  for  the  year  1862  to  the  sheriff  of 
Webster,  where  the  land  is  situated;  and  this  latter  officer, 
by  direction  of  the  auditor,  declared  the  same  forfeited  to  the 
commonwealth,  and,  as  the  auditor's  agent,  sold  the  land  on 
the  20th  of  December,  1869,  to  John  Nesbitt,  the  appellant, 
for  the  taxes  due  and  the  commission  thereon,  the  whole  sum 
^  amounting  to  $4.95.  A  deed  was  made  to  the  purchaser  (the 
appellant),  who  instituted  this  action  to  recover  the  land.  The 
only  inquiry  to  be  made  is,  was  there  a  legal  forfeiture? 

Section  12,  article  9,  chapter  83,  Revised  Statutes,  provides 
that  ^Mf  there  be  no  personal  estate  which  the  sheriff  can  dis- 
train for  tax  on  real  estate,  and  the  owner  of  the  land  or  town- 
lot  shall  &il  to  pay  the  same,  fifty  per  cent  shall  be  added  to 
the  amount  of  the  tax  for  the  first  year,  and  one  hundred  per 
cent  for  the  amount  due  for  the  second  year/' 
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The  sheriff  shall  report  to  the  auditor  a  list  of  the  lands 
upon  which  taxes  have  not  been  paid,  with  a  description  thereof, 
the  amount  of  tax  due  thereon,  etc.;  "and  where  two  years 
of  tax  shall  be  due  the  auditor  shall  certify  the  fact  to  the 
sheriff  of  the  county  where  the  land  is  situated."  The  sheriff 
then  advertises  at  the  court-house  door  the  amount  of  tax  due 
for  at  least  one  month ;  and  if  not  paid,  forfeits  the  land,  and 
the  title  thereof  vests  in  the  commonwealth,  giving  to  the 
owner,  or  any  one  for  him,  two  years  in  which  to  redeem  it, 
by  paying  into  the  treasury  the  tax  and  costs  and  one  hun- 
dred per  cent  per  annum  interest  on  the  whole  amount. 

It  is  conceded  that  taxes  were  unpaid  on  the  land  for  one 
year  only,  viz.,  the  year  1862.  The  auditor  has  no  right  under 
the  statute  to  certify  the  state  of  facts  to  the  sheriff  authorizing 
a  forfeiture  unless  there  should  be  two  years  of  tax  due.  No 
other  legitimate  interpretation  can  be  given  the  language  used 
in  the  act.  It  is  first  provided  that  for  the  non-payment  of 
taxes  for  the  first  year  the  owner  shall  pay  in  addition  fifty 
per  cent  thereon,  and  for  the  non-payment  the  second  year  one 
hundred  per  cent,  and  where  two  years  of  taxes  shall  be  due 
the  auditor  shall  certify  the  fact  to  the  sheriff,  etc.  If  the 
statute  read  that  where  one  year's  tax  shall  have  been  due  two 
years,  the  position  assumed  by  appellant's  counsel  would  be  the 
correct  one ;  but  as  the  statute  reads,  there  is  no  room  left  for 
construction,  and  especially  as  the  question  to  be  determined 
involves  the  forfeiture  of  the  citizen's  whole  estate,  by  a  mere 
announcement  from  the  sheriff,  by  reason  of  the  non-payment 
of  $4.95.  It  is  unnecessary,  however,  to  determine  the  owner's 
constitutional  right,  as  the  forfeiture  was  clearly  illegal.  The 
court  very  properly  dismissed  the  petition. 

Judgment  affirmed. 
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Case  29--MANDAMUS-Feb.  27. 

Featherston  v.  Thompson,  &c. 

APPEAL    FBOM    FBAKKLIK    OIBCUIT    OOUBT. 

The  county  court  was  bound  to  levy  a  tax  and  provide  means  to  pay 
allowances  made  for  the  support  of  negro  paupers  for  the  yean 
1868,  1869,  and  1870. 

See  opinion  for  construction  of  the  various  acts  in  reference  to 
negro  paupers. 


Lysandeb  Hord^ For  Appellant. 

A.  J.  James, 
Ira  Jullan, 

CITED 
Revised  Statutes,  chap.  75.        8  B.  Mon.  651. 
Myers's  Supplement,  738.  18  B.  Mon.  17,  426. 


^'  I \     .     .  For  Appellees, 


JUDGE  PETERS  delivbbed  the  opinion  of  the  ooubt. 

For  the  accommodation  of  the  poor  and  helpless  of  the 
respective  counties  of  this  commonwealth  the  legislature  has 
not  only  authorized  but,  as  we  interpret  the  law,  made  it  the 
imperative  duty  of  the  several  county  courts  of  the  state  to 
purchase  land,  not  exceeding  two  hundred  acres,  with  suitable 
buildings,  furniture,  implements,  etc.,  to  be  dedicated  to  that 
humane  purpose,  and  prescribed  the  manner  of  raising  the 
money  to  pay  for  the  property  named,  and  given  directions  for 
the  safe  and  proper  management  of  the  institution.  (Eevised 
Statutes,  chap.  75.) 

At  the  time  of  that  enactment  there  were  comparatively 
very  few  free  colored  people  in  the  commonwealth,  and  the 
language  is  comprehensive  enough  to  include  the  paupers  among 
them  within  the  beneficent  objects  of  the  law ;  but  slaves  were 
not  included,  because  the  law  made  it  the  duty  of  masters  to 
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provide  for  the  comfort  and  sustenance  of  their  aged,  infirm^ 
and  disabled  slaves. 

After  the  slaves  were  emancipated  in  December,  1865,  it 
v^as  obvious  that  additional  legislation  was  necessary  for  the 
maintenance  of  the  paupers  among  that  class  of  persons,  and 
to  provide  a  remedy  the  act  of  the  16th  of  February,  1866,  was 
passed.  (Myer's  Supp.  738.)  The  emergency  was  sudden,  and 
the  time  to  deliberate  and  mature  the  best  plan  short.  This 
act  was  passed  as  the  best  at  the  time  suggested. 

On  the  9tb  of  March,  1867,  another  act  was  passed,  repeal- 
ing the  first  act  and  substituting  the  last  one  in  its  place,  the 
second  section  of  which  provides  that  in  addition  to  the  capi- 
tation tax  already  levied  by  the  laws  of  this  commonwealth  a 
tax  of  two  dollars  shall  be  levied  on  every  male  negro  and 
mulatto  over  the  age  of  eighteen  years,  which  shall  be  assessed 
and  collected  as  other  taxes  and  go  into  the  fund  aforesaid — ^a 
fund  provided  for  in  a  previous  section;  and  section  4  pro- 
vides that  the  taxes  collected  under  this  act  shall  be  applied 
exclusively  to  the  support  of  the  negro  and  mulatto  paupers, 
and  the  education  of  negro  and  mulatto  children  in  the  county 
in  which  it  was  collected.  (1  Acts  of  1867,  pp.  94,  95,  96.) 
This  act  was  amended  on  the  9th  of  January,  1868,  by  pro- 
viding that  no  part  of  the  fund  authorized  to  be  raised  by  the 
act  approved  March  9, 1867,  shall  be  applied  to  school  purposes 
as  therein  provided,  except  whatever  excess  there  may  be  after 
providing  for  the  negro  and  mulatto  paupers  in  each  county ; 
and  section  2  provides  that  no  part  of  said  fund  collected  in  the 
present  year  shall  be  applied  except  as  provided  in  the  first 
section  of  this  act.  (1  Acts  of  1867-8,  p.  4.)  An  act  approved 
the  9th  of  February,  1871,  provides: 

"Sec.  1.  That  an  act  entitled  an  act  for  the  benefit  of  the 
negroes  and  mulattoes  of  this  commonwealth,  approved  March 
9,  1867,  be  and  the  same  is  hereby  repealed. 

'^  Sec.  2.  That  hereaft^er  the  same  tax  'per  capita,  and  the 
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same  rate  of  taxation  on  real  and  personal  estate  (except  taxes 
for  common-school  purposes),  shall  be  collected  of  all  the 
negroes  and  mulattoes  in  this  commonwealth  as  of  the  white 
population,  and  no  others/'     (1  Acts  of  1871,  p.  18.) 

Appellant  alleges  that  he  was  allowed  by  the  County  Court 
of  Franklin  County  fifty  dollars  for  taking  care  of  and  pro- 
viding for  Lucy  Branham,  a  pauper  woman  of  color,  for  the 
year  1868;  that  he  was  allowed  the  same  sum  by  said  court' 
for  taking  care  of  and  providing  for  her  for  the  years  1869 
and  1870,  fifty  dollars  for  each  year;  that  only  forty  dollars 
had  been  paid,  leaving  due  to  him  one  hundred  and  ten  dollars; 
that  he  had  repeatedly  demanded  payment  of  said  last-named 
sum  from  said  court,  sitting  as  a  court  of  claims  for  said 
county,  and  payment  had  hitherto  always  been  refused  him; 
and  he  therefore  prays  for  a  mandamus  against  said  judge  and 
justices  of  said  court  to  compel  them  to  levy  a  tax  sui&cient 
to  satisfy  his  debt,  and  costs,  etc. 

Appellees,  after  denying  some  immaterial  &cts,  in  their 
answer  say  they  had  some  years  previous  to  1869  been  in  the 
habit  of  making  allowances  to  persons  for  taking  care  of  negro 
paupers,  to  be  paid  out  of  the  revenue  derived  by  poll-tax  and 
taxes  collected  from  negroes  only ;  that  the  allowance  of  fifty 
dollars  per  year  to  appellant  for  the  years  1868,  1869,  and 
1870  for  taking  care  of  Lucy  Branham,  a  colored  pauper,  was 
made  to  be  paid  out  of  the  fund  derived  from  taxes  collected 
from  negroes  by  way  of  poll-tax  and  on  the  valuation  of  their 
taxable  proi)erty ;  that  for  the  years  named  the  sums  collected 
from  negroes  in  the  county  were  insufiicient  to  pay  in  full  all 
allowances  made  for  keeping  paupers  of  color,  and  in  conse- 
quence thereof  they  ordered  said  claims  to  be  paid  pro  rata  to 
the  persons  having  them ;  and  they  refer  to  the  orders  of  court 
made  on  the  subject,  and  file  copies  of  them  with  their  answer. 
They  deny  that  they  owe  appellant  any  thing ;  deny  that  they 
have  the  legal  authority  to  levy  a  tax  on  the  citizens  generally 
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to  pay  appellant's  claim;  aver  that  they  have  done  all  they 
could  to  satisfy  the  demand  of  appellant;  and  ask  that  the 
petition  be  dismissed. 

The  court  below  did  dismiss  the  petition,  with  costs,  and 
appellant  seeks  a  reversal  of  that  judgment. 

Before  the  act  of  the  9th  of  March,  1871,  was  passed 
appellant's  claim  had  been  allowed,  and  the  part  which  then 
remained  unpaid  was  a  subsisting  debt  against  the  county,  and 
it  was  the  duty  of  the  court  of  claims  to  use  all  the  means 
provided  by  law  to  raise  the  money  to  discharge  the  debt. 
By  the  passage  of  the  last-named  act,  fixing  the  same  tax 
per  capita  and  the  same  rate  of  taxation  on  the  real  and 
personal  estate  (except  taxes  for  common -school  purposes) 
of  the  negroes  and  mulattoes  of  this  commonwealth  as  of  the 
whites,  and  repealing  the  act  of  the  9th  of  March,  1867,  the 
resources  for  discharging  the  existing  liabilities  of  the  several 
counties  of  the  commonwealth  for  the  sustenance  and  comfort 
of  colored  paupers  were  enlarged,  unless,  as  is  contended  by 
appellee,  the  operation  of  the  statute  is  to  be  restricted  to 
liabilities  incurred  since  its  passage.  There  is  no  express 
provision  to  that  effect  in  the  statute,  nor  will  the  language 
authorize  such  an  interpretation;  for  if  that  be  the  meaning 
of  it,  then  the  legislature  by  repealing  the  previous  act  has 
taken  from  the  court  of  claims  the  power  to  levy  any  tax 
whatever  on  white  or  black  to  pay  the  claims  allowed  for 
taking  care  of  colored  paupers.  Such  could  not  have  been 
the  intention  of  the  legislature. 

The  answer  of  appellee,  as  we  construe  the  law,  presented 
no  defense,  and  it  was  the  duty  of  the  court  of  claims  to  have 
provided  the  means  of  paying  the  demand  of  appellant. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  award  the  writ  as  prayed  for  in  the 
petition,  and  for  further  proceedings  consistent  herewith. 
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Case  80-PETinON  ORDINABY— Maboh  10. 

Hoke  V,  Field. 

APPEAL  FBOM  JEFFEB80N  OOUBT  OF  COMMON  PLEAS. 

1.  Appointment  of  collector  of  back  taxes,— The  act  of  February 

26,  1873,  authorizing  "  the  county  judge  of  the  Jefferson  Ck>unty 
Ck)urt"  to  appoint  a  collector  of  back  taxes  for  the  county  of  Jef- 
ferson, vested  in  the  judge  of  the  county  court  and  not  the  court 
the  power  to  make  the  appointment,  and  no  memorandum  on  the 
order-book  of  the  court  of  the  appointment  was  necessary. 

2.  What  is  an  appointment. — The  right  of  the  appointee  to  be  in- 

ducted into  office  depends  upon  the  fact  of  the  appointment,  and 
not  upon  his  ability  to  establish  that  fact  by  the  production  of 
an  order  of  court.  He  has  only  to  show  that  the  officer  having 
the  power  to  appoint  has  by  some  open,  unequivocal  act  exer- 
cised that  power  and  decided  in  his  favor.  (Marbury  v.  Madison, 
1  Cranch,  J  57.) 

8.  Appointment  may  be  obal. — ^The  act  need  not  be  the  execution 
of  a  writing.  The  appointment,  if  made  in  the  presence  of  the 
tribunal  charged  with  the  duty  of  taking  the  bond  and  admin- 
istering the  oath  of  office  to  the  appointee,  may  be  by  an  oral 
announcement  of  his  determination  by  the  judge.  (Saunders  v. 
Owen,  12  Modem  Reports,  200 ;  2  Salkeld,  467.) 

MuNDY  &  Parsons, For  Appellant, 

CITED 
Revised  Statutes,  1  Stanton,  829;  2  ibid.  262. 
Paul  to  Timothy,  1st  letter,  chap.  5,  verse  8. 

4  Bush,  807,  Fletcher  v.  Leight,  &c. 

1  Met.  67,  Raymond,  &c.  v.  Smith,  &c. 

1  Duvall,  200,  Commonwealth  v.  Roberts. 

1  Met.  148,  Stokes  v.  Kirkpatrick. 

4  Met.  286,  Applegate  v.  Applegate. 

4  Met.  275,  Green  v.  Goodrum,  &c. 
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Eussei^&Helm,  .  .^.J For  Appellee, 

CITED 


MuiB^  BiJUB  &  Davie, 


8  J.  J.  Marsh.  401,  Taylor  v.  Commonwealth, 

1  Acts  of  1878,  p.  282. 

1  Cranch,  187,  Marbury  v.  Madison. 

1  Mon.  82,  Justices  of  Jefferson  County  y.  Clark. 

2  N.  H.  203,  Johnston  v.  Wilson. 
1  McCord,  238-39,  State  v.  Jeter. 
1  Revised  Statutes,  p.  329. 

4  Met  236,  Applegate  v.  Applegate. 
19  Howard,  78,  79,  United  States  v.  Le  Baron. 
10  Peters,  364,  365,  United  States  v.  Bradley. 

43  Ala.  573,  State  of  Alabama  v.  Ely,  Judge,  &c. 

44  Mo.  281,  State  of  Missouri  v.  County  Court  of  Texas  Co. 
68  N.  Y.  358,  The  People  v.  Woodruff. 

JUDGE  LINDSAY  delxybbed  the  opinion  of  the  goubt. 

The  first  and  second  sections  of  an  act  of  the  General 
Assembly,  approved  February  26,  1873,  entitled  "An  act  to 
authorize  the  judge  of  the  Jefferson  County  Court  to  appoint 
a  collector  of  back  taxes  for  the  county  of  Jefferson,^'  provide 
as  follows : 

"1,  That  the  county  judge  of  the  Jefferson  County  Court 
be  and  he  is  hereby  authorized  to  appoint  a  collector  of  back 
taxes  for  the  county  of  Jefferson,  who  shall  hold  his  office  for 
the  term  of  four  years. 

"  2.  That  the  collector  of  back  taxes  so  appointed  shall  be 
required  to  execute  a  covenant  to  and  with  the  commonwealth 
of  Kentucky,  with  sureties  to  be  approved  by  the  judge  of  the 
Jefferson  County  Court,  in  manner  and  form  as  now  required 
of  sheriff  for  the  collection  of  the  revenue,  and  subject  to  like 
restrictions  and  penalties,  and  renew  the  same  at  the  February 
or  March  term  of  the  Jefferson  County  Court  annually." 

The  power  to  appoint  the  collector  of  back  taxes  is  vested 

in  the  judge  of  the  County  Court.     He  is  to  exercise  it  in  his 

character  as  judge,  and  whether  the  appointment  be  made  in 

or  out  of  court,  it  is  the  act  of  the  judge,  and  not  of  the  court. 

Vol.  X.— 11 
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In  order  therefore  to  make  a  valid  appointment  it  is  not 
necessary  that  any  memorandum  thereof  shall  be  entered  upon 
the  order-book  of  the  court. 

The  right  of  the  appointee  to  be  inducted  into  office  de- 
pends upon  the  fact  of  the  appointment^  and  not  upon  his 
ability  to  establish  that  fact  by  the  production  of  an  order  of 
court. 

The  act  under  consideration  does  not  prescribe  the  manner 
in  which  the  judge  shall  make  the  appointment^  nor  does  it 
direct  that  any  written  evidence  of  his  action  shall  be  fur- 
nished to  the  person  appointed.  In  such  a  state  of  case  it  is 
only  necessary  that  the  person  claiming  the  office  shall  show 
that  the  officer  having  the  power  to  appoint  has  exercised 
that  power^  and  decided  in  his  &vor.  This  decision  must  be 
evidenced  by  some  "open,  imequi vocal  act."  (Marbury  v. 
Madison,  1  Cranch,  157.) 

This* act,  however,  need  not  be  the  execution  of  a  writing. 
The  appointment,  if  made  in  the  presence  of  the  tribunal 
charged  with  the  duty  of  taking  the  bond  and  administering 
the  oath  of  office  to  the  appointee,  may  be  by  an  oral  an- 
nouncement by  the  judge  of  his  determination.  (Saunders  v. 
Owen,  12  Modern  Reports,  200;  2  Salkeld,  467.)  In  the  case 
cited  the  statute  authorized  the  appointment  of  a  clerk  of  the 
peace.  The  Earl  of  Winchelsea,  who  had  the  power  to  nomi- 
nate, appointed  Philip  Owen,  and  evidenced  that  feet  by  a 
written  instrument.  The  court  doubted  the  validity  of  the 
grant,  whereupon  the  said  Earl  orally  announced  the  appoint- 
ment, and  Owen  was  admitted.  Afterward,  in  a  proceeding 
to  oust  him  from  office  by  a  person  claiming  a  subsequent 
appointment,  the  question  as  to  whether  the  parol  nomination 
was  sufficient  was  raised,  and  the  Court  of  King's  Bench 
unanimously  held  that  it  was. 

The  statute  authorizing  the  appointment  of  a  back-tax 
collector  for  Jefferson  County  provides  that  the  appointment 
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shall  be  made  by  the  judge  who  usually  holds  the  court  charged 
with  the  duty  of  inducting  the  appointee  into  oflBce.  Ordi- 
narily therefore  the  production  of  a  written  memorial  of  the 
appointment  would  be  entirely  useless,  and  there  is  nothing 
in  the  act  from  which  it  can  be  inferred  that  the  legislature 
intended  that  the  execution  of  a  writing  of  any  kind  should 
be  necessary  to  complete  the  appointment  and  invest  the  person 
appointed  with  the  right  to  the  office. 

Field  claims  that  he  was  appointed  to  the  office  on  the  3d 
day  of  March,  1873.  The  evidence  before  us  shows  that  the 
county  judge  did  decide  to  appoint  him,  and  that  he  evidenced 
that  decision  by  open  and  unequivocal  acts  and  by  oral  state- 
ments publicly  made  while  the  county  court  was  in  session.  It 
shows  that  the  clerk  of  that  court,  with  the  knowledge  and 
assent  if  not  in  obedience  to  the  directions  of  the  judge, 
administered  to  Field  the  oath  of  office,  and  attested  a  bond 
executed  by  him  in  open  court. 

We  need  not  decide  how  far  the  failure  of  the  judge  to  sign 
the  orders  of  court  entered  of  record  on  the  3d  of  March, 
1873,  affects  the  validity  of  the  qualification  of  Field  as  an 
officer.  Such  failure  in  no  wise  affects  his  right  io  the  office, 
as  that  right  springs  from  the  appointment,  and  not  from  any 
proceeding  in  court. 

The  appointment  being  complete  and  perfect.  Field  thereby 
acquired  a  right  to  the  office  for  the  term  of  four  years,  and 
he  can  not  be  deprived  of  that  right  except  for  cause,  and  then 
only  in  the  mode  pointed  out  by  law. 

It  results  therefore  that  the  ex  parte  order  of  April  29th, 
by  which  the  county  court  attempted  to  revoke  his  appoint- 
ment, is  void.  And  as  there  was  no  vacancy,  existing  on  the 
13th  of  May,  1873,  at  which  time  it  is  claimed  appellant,  C.  C. 
Hoke,  was  appointed,  and  allowed  to  execute  bond  and  take 
the  oath  of  office,  the  action  of  the  county  judge  touching 
such  alleged  appointment,  as  well  as  that  of  the  county  court 
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permitting  Hoke  to  qualify  as  back-tax  collector,  was  unau- 
thorized, and  consequently  invalid  for  any  and  all  purposes. 

Having  no  right  to  the  ofl5ce,  it  is  clear  that  appellant  could 
not  maintain  against  Field  an  action  to  prevent  him  from 
exercising  it.     His  petition  was  therefore  properly  dismissed. 

Judgment  affirmed. 


I  1(N«148        ! 

Uiift  m 

ewm  Case  81— PETITION  EQUITY— Maboh  18. 

Bank  of  Columbia  v.  Overstreet,  &c. 

APPEAL  FBOM  BUSSELL  CIBCUIT  OOUBT. 

1.  Attachments  dissolved  by  the  bankbttpt  act.— Section  14  of 
the  bankrupt  act  of  1867,  providing  that  the  title  to  the  estate 
of  the  bankrupt  shall  vest  in  the  assignee  and  for  the  dissolution 
of  attachments  made  within  four  months,  has  reference  to  attach- 
ments sued  out  in  the  state  as  well  as  Federal  courts. 

2.  Fedebal  laws  binding  on  state  ooubts.— All  laws  of  Congress 
enacted  pursuant  to  the  powers  delegated  to  it  by  the  Federal  Con- 
stitution are  binding  as  well  upon  the  state  as  the  Federal  courts, 
and  the  state  courts,  if  not  bound  to  administer  Federal  laws,  must 
respect  all  rights  acquired  under  them. 

3.  Constitution ALITT  of  the  act. — The  dissolution  of  attachments 
in  state  courts  by  operation  of  the  bankrupt  act  in  no  sense  impairs 
the  obligation  of  a  contract,  the  attachment  lien  being  secured  by 
legal  diligence  and  not  by  contract.  Nor  where  the  right  to  attach 
was  acquired  after  the  bankrupt  law  went  into  effect  was  any  vested 

right  divested. 
I  4.  A  CLAIMANT  OF  ATTACHED  PBOPEBTY  may  assert  his  claim  by 

I  petition  in  the  action,  as  provided  in  section  257  of  the  Civil  Code ; 

and,  having  acquired  the  legal  title,  may  recover  the  property  on 
I  showing  either  that  the  attachment  was  invalid  from  the  beginning 

I  or  that  it  has  been  dissolved  after  levy  by  operation  of  law. 
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Jak£s  Garnett,  .  \ 

H.  C.  Bakeb,  •  •  •  r ^^^  Appellant, 

T.  T.  AliEXAl^DEB,  j 

CITED 
Civil  Code,  sees.  250,  287,  288. 
Constitution  of  Kentucky,  art.  4,  sec.  1. 
Judiciary  Act  of  Congress  of  1789. 
Coole/s  Constitutional  Lim.,  2d  ed.,  pp.  11, 12,  18. 

John  8.  Vanwinkle, For  Appellees. 

(Brief  not  in  record.) 

JUDGE  LINDSAY  delivered  the  opinion  op  the  court. 

The  Bank  of  Columbia  instituted  its  suit  on  the  28th  of 
March,  1868,  and  on  the  same  day  sued  out  orders  of  attach- 
ment against  the  estate  of  the  defendants,  Overstreet  and 
Hemford.  The  attachments  were  levied  on  certain  real  estate, 
the  property  of  Overstreet,  on  the  Ist  day  of  April,  1868.  The 
levy  was  made  subject  to  the  levies  of  several  executions,  and 
also  subject  to  the  levy  of  another  attachment. 

On  the  21st  of  May,  1868,  judgment  in  personam  was  ren- 
dered ogainst  Overstreet  for  the  amount  of  the  debt  sued  on 
(f 734.80),  with  interest  and  costs;  and  it  was  further  ordered 
that  the  attachment  '^be  sustained  against  the  defendant  ;^^  but 
no  order  was  made  to  sell  the  attached  property. 

Subsequently  Vanwinkle  filed  his  petition,  asking  to  be 
made  a  party  to  the  action.  He  set  up  the  fact  that  he  had 
purchased  the  attached  realty  at  a  sale  made  under  the  exe- 
cution levies  referred  to  in  the  sheriff's  return,  indorsed  on 
appellant's  order  of  attachment,  and  also  that  Overstreet,  upon 
his  own  petition,  had  been  adjudged  a  bankrupt  in  the  United 
States  District  Court  for  the  District  of  Kentucky  on  the  14th 
of  May,  1868,  seven  days  before  the  order  sustaining  the 
attachment  was  made;  that  he  had  purchased  from  his  (Over- 
street's)  assignee  all  such  right  and  title  to  the  attached  property 
as  passed  to  said  assignee  under  the  provisions  of  the  bankrupt 
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act.  He  claimed  that  the  proceedings  in  bankruptcy  discharged 
appellant's  attachment,  and  prayed  to  have  the  litigation^  so 
far  as  appellant  sought  to  subject  the  attached  realty  to  the 
payment  of  its  judgment^  discontinued.  Upon  this  statement 
of  facts  the  petitioner  was  made  a  party  defendant.  He  sub- 
sequently filed  amended  pleadings,  stating  that  he  had  sold  his 
interest  in  the  property  to  Meadows,  who  had  all  the  while 
been  a  party  defendant  to  the  action. 

Meadows  amended  his  answer,  first  exhibiting  the  transfers 
from  Vanwinkle,  and  finally  the  sheriff's  deed  executed  by 
virtue  of  the  execution  sale,  and  also  the  deed  of  the  assignee 
in  bankruptcy  conveying  to  him  all  right,  title,  and  interest 
that  came  to  and  vested  in  said  assignee  by  virtue  of  the  pro- 
ceedings in  bankruptcy.  He  also  exhibited  the  order  of  the 
bankrupt  court  discharging  Overstreet  from  the  payment  of 
all  debts  existing  at  the  time  he  filed  his  petition  in  said  court. 

Upon  hearing  appellant's  petition  was  dismissed  as  to  Van- 
winkle  and  Meadows,  and  from  this  judgment  this  appeal  is 
prosecuted. 

The  proceedings  in  bankruptcy  were  commenced  within  less 
than  four  months  after  the  levy  of  appellant's  attachment. 
Section  14  of  the  bankrupt  act  provides  that  the  deed  of 
assignment  shall  relate  back  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy;  "and  thereupon  by  operation  of  law 
the  title  to  all  such  property  and  estate,  both  real  and  personal, 
shall  vest  in  said  assignee,  although  the  same  is  then  attached 
on  mesne  process,  and  shall  dissolve  any  such  attachment  made 
within  four  months  next  preceding  the  commencement  of  said 
proceedings." 

It  is  insisted  by  appellant  that  the  provisions  of  this  sec- 
tion do  not  apply  to  attachments  sued  out  in  state  courts.  This 
position  can  not  be  maintained.  The  Federal  Congress  has 
the  undoubted  power  to  establish  "  uniform  laws  on  the  subject 
of  bankruptcy  throughout  the  United  States."     All  laws  of 
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GoDgzess  enacted  pursuant  to  the  powers  delegated  to  it  by 
the  Federal  Constitution  are  binding  as  well  upon  the  state  as 
the  Federal  courts.  It  may  be  that  the  state  courts  are  not 
hound  to  administer  the  Federal  laws^  but  they  are  bound  to 
respect  all  rights  acquired  under  them.  There  is  nothing  in 
the  act  of  Congress  from  which  it  can  be  inferred  that  an  ex- 
ception was  to  be  made  in  favor  of  creditors  prosecuting  their 
claims  against  a  bankrupt  in  the  state  courts;  and  if  the  law 
had  been  so  framed  as  that  a  proceeding  in  bankruptcy  would 
dissolve  attachments  sued  out  in  the  Federal  courts  and  leave 
unaffected  those  sued  out  in  the  state  courts,  it  would  not  have 
been  uniform  in  the  constitutional  sense  of  that  term. 

Nor  are  we  able  to  perceive  that  the  dissolution  of  appel- 
lant's attachment  in  any  sense  impaired  the  obligation  of  a 
contract  or  divested  it  of  a  vested  right.  The  attachment  lien 
was  secured  by  legal  diligence,  and  not  by  contract.  The  right 
to  subject  the  attached  property  to  the  payment  of  its  debt 
vested  long  after  the  bankrupt  act  had  gone  into  effect.  It 
was  therefore  a  conditional  right,  subject  to  be  defeated  by 
the  debtors  being  thrown  into  bankruptcy.  In  this  case  no 
peculiar  hardship  results  to  appellant.  Its  debt  was  contracted 
after  the  bankrupt  act  became  a  law.  The  credit  was  extended 
to  Overstreet,  with  notice  of  the  fact  that  the  remedies  afforded 
by  the  state  laws  for  the  enforcement  of  the  contract  were 
liable  to  be  interrupted  or  superseded  by  proceedings  in  bank- 
ruptcy which  might  be  instituted  by  the  debtor,  or  by  one 
of  his  creditors,  in  case  he  should  be  guilty  of  an  act  of 
bankruptcy. 

It  is  unnecessary  to  determine  as  to  the  validity  of  the  title 
acquired  by  Meadows  through  Van  winkle's  assignment  and 
the  sheriff's  and  assignee's  deeds.  He  was  invested  with  the 
legal  title  to  the  attached  property.  He  had  such  an  interest 
in  it  as  authorized  him  under  the  provisions  of  section  257  of 
the  Civil  Code  of  Practice,  at  any  time  before  it  waa  sold  and 
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the  proceeds  paid  out,  to  present  his  petition  and  claim  the 
property^  and  in  the  prosecution  of  his  claim  he  could  dispute 
the  validity  of  the  attachment. 

He  was  clothed  with  the  muniments  of  title^  and  was 
therefore  entitled  to  have  the  property  surrendered  upon 
showing  either  that  appellant^s  attachment  was  invalid  from 
the  beginning  or  that  it  had  been  dissolved  after  levy  by 
operation  of  law.  To  establish  the  dissolution  he  had  the 
right  to  rely  upon  the  proceedings  instituted  by  Overstreet  in 
the  court  of  bankruptcy :  first^  because  his  title  in  part  grew 
out  of  these  proceedings;  and  second^  because  they  operated  to 
divest  appellant  of  its  attachment  lien. 

We  perceive  no  error  in  the  judgment  of  the  circuit  court. 
It  must  therefore  be  affirmed. 


Case  82— PETITION  ORDINARY— Maeoh  14. 

W^^        Campbeirs  ex'r  v.  Farmers'  Bank  of  Kentucky. 

"^     10bul62] 
!}^_^  APPEAL  FBOM  MEBOEB  CIRCUIT  COUKT. 

1.  PlACINO  notes  upon  the  FOOTING  OF  BILLS  OF  EXCHANGE.— There 

is  no  law  which  authorizes  the  raising  to  the  dignity  of  a  bill  of 
exchange  a  mere  promissory  note  not  capable  of  being  legally 
discounted  or  negotiated  at  some  bank  or  place  at  which  it  is  pay- 
able, though  the  payee  may  have  sold  and  transferred  it  by  aasign- 
ment  to  an  incorporated  bank. 

2.  Note  payable  at  private  bank  can  not  be  put  on  footing  of 

A  bill. — The  charter  of  the  Farmers'  Bank  providing  that  prom- 
issory notes  made  payable  at  the  principal  office  of  that  bank,  or 
at  any  of  its  branches  "or  any  other  bank/'  shall  be  placed  on 
the  footing  of  foreign  bills  of  exchange  if  indorsed  to  and  difr- 
oounted  by  the  Fanners'  Bank,  wajs  not  intended  by  the  use  of  the 
words  "other  bank"  to  embrace  any  other  than  incorporated  or 
legalized  banks. 
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»y      •      •      •      J 


JoHK  Roberts, 

P.  B.  Thompson,  Sb.,  y For  Appellant, 

Nat.  Gaitheb, 

CITED 
Bevised  Statutes,  2  Stanton,  358,  855,  268,  245. 
Act  of  February  16, 1850,  Session  Acts,  p.  8,  sec.  2. 
Act  of  May  27,  1865,  Myers's  Supplement,  p.  60. 
Bigelow  on  Estoppel,  p.  478.  Civil  Ckxle,  sec.  128. 

1  Met  291,  Chambers  v.  Eeene.  8  B.  Mou.  188. 

1  Met  503,  Walters  v.  Chinn.  4  Met.  800. 

7  B.  Mon.  116.  4  B.  Mon.  272. 

3  B.  Mon.  122.  5  B.  Mon.  49,  240,  899. 

18  B.  Mon.  868.  14  B.  Mon.  247. 

18  B.  Mon.  259,  Hughey  y.  Sidwell's  heirs. 


> For  Appellee, 


A.  J.  James, 

Thos.  N.  Lindsey, 

CITED 

General  Statutes,  p.  187.  Myers's  Supp.,  p.  60. 
2  B.  Mon.  812,  Johnson  y.  Bank  of  United  States. 
1  Dana,  884,  Clark  y.  Schwing. 

1  Marsh.  540,  Stapp  v.  Anderson's  ex'r. 

2  Marsh.  848,  Sanders  y.  Bank  of  Kentucky. 
8  Marsh.  168,  Jones  y.  Wood. 

2  Littell,  44,  Bank  of  Kentucky  v.  Brooking  &  Clarke. 
2  Littell,  889,  Battertons  v.  Porter. 
17  B.  Mon.  247,  Lindsey  v.  Rutherford. 

CHIEF  JUSTICE  HARDIN  delivered  the  opinion  of  the  coitbt. 

This  action  was  brought  by^  the  Farmers'  Bank  of  Ken- 
tucky against  the  obligors  and  William  Campbell  as  indorser 
of  the  following  promissory  note,  alleged  in  the  petition  to 
bave  been  discounted  at  the  Farmers'  Bank  at  Frankfort,  and 
to  have  thereby  become  a  bill  of  exchange : 
"13,000.  Danville,  Ky.,  April  28, 1872. 

"N.  B.  The  drawers  and  indorsers  severally  waive  pre- 
sentment for  payment,  protest,  and  notice  of  protest  and 
non-payment. 

"Four  months  after  date  we  promise  to  pay  William 
Campbell  or  order  three   thousand   dollars,  negotiable  and 
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payable  at  the  bank  of  McBrayer,  Trapnall  &  Q>.,  Harrods- 
burg,  Ky.^  without  defalcation^  offset^  or  discount^  with 
interest  thereon  after  maturity  at  the  rate  of  ten  per  cent 
per  annum  until  paid^  for  value  received. 

James  E.  Thompson^ 
Frederick  Nichom, 
F.  M.  Bush." 

On  which  note  is  the  following  indorsement : 

"  Pay  the  Farmers'  Bank  of  Kentucky  or  order.  Value 
received.  Wm.  Campbell." 

A  judgment  was  rendered  by  default  against  all  the  de- 
fendants, and  this  appeal  is  prosecuted  by  the  executor  of 
Campbell,  who  has  since  died,  for  a  reversal  of  that  judgment. 

Whether  the  note,  as  shown  by  the  petition,  should  be  re- 
garded as  on  the  footing  of  a  bill  of  exchange,  so  as  to  render- 
the  appellant's  testator  primarily  liable  with  the  makers  to  an 
action  thereon,  is  the  essential  question  to  be  determined. 

It  is  not  alleged  in  the  petition  nor  does  this  court  judi- 
cially know  that  any  such  bank  as  that  of  McBrayer,  Trapnall 
&  Co.  existed,  with  authority  as  such  to  deal  in  commercial 
paper,  and  we  are  aware  of  no 'provision  in  the  charter  of  the 
Farmers'  Bank  nor  of  any  other  law  operating  to  raise  to 
the  dignity  of  a  bill  of  exchange  a  mere  promissory  note  not 
capable  of  being  legally  discounted  or  negotiated  at  some  bank 
or  place  at  which  it  is  payable,  although  the  payee  may  have 
sold  and  transferred  it  by  assignment  to  an  incorporated  bank. 

It  is  true  that  by  the  second  section  of  the  charter  of  the 
Farmers'  Bank  promissory  notes  are  placed  on  the  footing 
of  foreign  bills  of  exchange  if  made  payable  at  the  principal 
office  of  that  bank,  or  at  any  of  its  branches  or  any  other 
bank,  provided  the  same  are  indorsed  to  and  discounted  by 
the  Farmers'  Bank.  And  although  we  must  presume  that 
McBrayer,  Trapnall  &  Co.  were  not  an  incorporated  bank, 
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for  the  want  of  judicial  knowledge  on  our  part,  or  appropriate 
allegation  in  the  petition  to  the  contrary^  it  is  contended  in 
the  argument  for  the  appellee  that  the  words  '^any  other 
bank/^  as  used  in  its-charter,  are  not  restricted  in  their 
meaning  to  incorporated  institutions,  but  were  intended  to 
embrace  that  class  of  business  houses  known  as  private  banks, 
at  which  the  business  of  brokerage  is  carried  on,  and  money 
is  received  and  kept  on  deposit  for  loan  or  to  be  paid  upon 
the  depositors'  checks.     We  can  not  so  conclude. 

In  view  of  the  fact  that  chartered  banks  have  many  rights 
and  privileges  conferred  on  them  by  law  in  derogation  of  the 
general  law  governing  the  rights  of  individual  persons,  as  must 
be  presumed  in  consideration  of  corresponding  benefits  to  the 
public  supposed  to  result  from  the  security  and  convenience 
afforded  by  these  institutions  in  the  safe-keeping,  payment,  and 
transmission  of  the  money  of  individuals,  as  well  as  their 
accommodation  by  loans,  we  are  of  the  opinion  that  the  words 
"other  banks''  referred  to  in  the  appellee's  charter  were  not 
intended  to  embrace  any  other  than  incorporated  or  legalized 
banks. 

Testing  the  character  of  the  obligation  sued  on  by  the 
averments  of  the  petition  and  its  own  recitals,  we  must  regard 
the  liability  of  the  appellant's  testator  as  only  that  of  an  ordi- 
nary assignor,  and  not  that  of  an  indorser  of  a  foreign  bill  of 
exchange. 

Wherefore  the  judgment  as  to  to  the  appellant  is  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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_^St  Moxley  v.  Ragan,  &^. 

lObulSdl 

jUO^Tdl  APPEAL   FROM    MONTGOMERY   CIRCUIT    COURT. 

lObulSdj 
1119  J76|  ^^  ^  DEBTOR  MAY  SELL  HIS  PERSONAL  PROPERTY  EXEMPT  FROM  EXE- 

CUTION, either  in  payment  for  a  debt  or  for  any  other  valuable 
consideration,  so  as  to  vest  in  the  purchaser  the  absolute  title,  or 
even  to  mortgage  it  to  secure  the  payment  of  a  debt 
2.  Waiver  op  benefttb  under  exemption  laws  against  public 
POLICY. — An  executory  contract  by  which  a  debtor  agrees  to  waive 
all  benefits  under  the  exemption  laws  is  against  public  policy,  like 
agreements  to  waive  the  benefit  of  the  bankrupt  act  or  statute  of 
limitations,  and  can  not  be  enforced.  The  recitals  in  such  agree- 
ments can  not  constitute  an  estoppel.  (10  Howard,  N.  Y.,  288; 
81  Barb.  170.) 


L8   TURNEB,! For  Appellant, 

[.  Holt,  .  .  J  rr         j 


Thomas 
Wm.  H, 

CITED 
Bevised  Statutes,  1  Stanton,  486. 
4  Bush,  627,  Carrington  v.  Herrin. 
23  Penn.  St.  94,  Case  v.  Dunmore. 
15  B.  Mon.  453. 


Apperson 
C.  Brock 


'  >  .     . For  Appellees, 

CITED 
MS.  Opinion,  June,  1853,  Darren  &  King  v.  Easton. 

JUDGE  PRYOR  delivered  the  opinion  of  the  court. 

The  appellant,  Josiah  Moxley,  being  largely  indebted,  exe- 
cuted a  conveyance  to  Hugh  Britton  in  trust  of  all  his  estate, 
consisting  of  land  and  personalty,  for  the  payment  of  his  debts, 
reserving  to  himself  by  the  terms  of  the  deed  such  property 
only  as  was  by  law  exempt  from  execution.  The  trustee  pro- 
ceeded to  sell  the  property  by  reason  of  the  trust,  having  first 
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set  apart  to  the  appellant  such  articles  of  property  as  were  by 
law  exempt  from  sale,  the  latter  being  at  the  time  a  house- 
keeper with  a  family  and  entitled  to  the  exemption.  The 
appellee  (Maupin),  a  creditor  of  the  appellant,  holding  his 
note  for  five  hundred  and  thirty-three  dollars,  upon  which  he 
obtained  a  judgment,  had  his  execution  issued  and  levied  by 
the  sheriff  on  this  exempted  property.  The  sheriff  refusing 
to  sell,  he  was  indemnified  by  Maupin,  and  required  to  make 
the  sale.  Before  the  sale  took  place  this  action  was  instituted 
by  the  appellant  to  recover  the  property. 

The  note  upon  which  the  judgment  was  obtained  is  as 
follows : 

$588.88.  Mt.  Sterling,  Ky.,  Nov.  1,  1871. 

"One  day  after  date  I  promise  to  pay  to  the  order  of 
Daniel  Maupin  five  hundred  and  thirty-three  dollars,  without 
defalcation  or  discount,  for  value  received,  and  without  any 
relief  whatever  from  the  appraisement,  exemption,  or  valua- 
tion laws  of  the  state  of  Kentucky;  to  bear  ten  per  cent 
interest  from  this  date.       (Signed)         j^^^^  Moxley." 

The  only  question  presented  by  the  record  is,  can  a  debtor 
by  the  execution  of  a  note  containing  such  stipulations  waive 
the  benefit  of  the  law  exempting  certain  property  from  execu- 
tion 80  as  to  preclude  him  from  afterward  asserting  his  right 
to  it.  It  is  well  settled  that  a  debtor  may  sell  his  personal 
property  exempt  from  execution  either  in  payment  of  a  debt 
or  for  any  other  valuable  consideration,  so  as  to  vest  in  the 
purchaser  the  absolute  title,  or  even  to  mortgage  it,  which  is 
in  effect  a  sale,  to  secure  the  payment  of  a  debt. 

There  is  an  essential  difference,  however,  between  an  exe- 
cuted contract,  by  which  the  owner  is  divested  of  title,  and  an 
executory  agreement  by  which  the  debtor  merely  promises  that 
in  the  future  he  will  not  take  advantage  of  or  claim  the  benefits 
of  a  particular  statute.     Executory  agreements  are  generally 
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enforced,  and  as  much  obligatory  on  parties  as  if  in  fiswt  exe- 
cuted; but  there  are  exceptions  to  this  general  rule.  No  one 
in  this  state  is  entitled  to  the  benefit  of  the  exemption  laws 
but  a  housekeeper  with  a  family,  and  the  legislature  certainly 
intended  by  the  enactment  of  such  laws  to  provide  more  for 
the  dependent  family  of  the  debtor  than  the  debtor  himself. 
•Every  honest  man  has  a  desire  to  fulfill  all  his  obligations, 
and  such  are  always  willing  to  comply  with  the  demands  of  a 
creditor  by  giving  to  the  latter  any  assurance  he  may  exact  as 
an  evidence  of  his  intention  to  pay  his  debt. 

The  law  in  its  wisdom,  for  the  protection  of  the  poor  and 
needy,  has  said  that  certain  property  shall  not  be  liable  for 
debt,  not  so  much  to  relieve  the  debtor  as  to  protect  his  &mily 
against  such  improvident  acts  on  his  part  as  would  reduce 
them  to  want.  Such  is  the  policy  of  the  law ;  and  this  contract 
was  made  not  only  in  disregard  of  this  policy,  but  to  annul  the 
law  itself  so  far  as  it  afiected  the  debt  sought  to  be  recovered. 

If  such  a  contract  is  upheld,  the  exemption  law  of  the  state 
would  be  virtually  obsolete,  and  the  destitute  deprived  of  all 
claim  they  have  to  its  beneficent  provisions.  Suppose  one 
should  agree  with  his  creditors  that  he  would  never  take  the 
benefit  of  the  bankrupt  law,  or  that,  if  he  failed  to  pay  a  debt 
due  on  a  certain  day,  his  land  should  be  forfeited  and  never 
after  subject  to  redemption;  can  it  be  pretended  that  such 
contracts  could  be  enforced? 

It  is  true  that  authorities  entitled  to  great  consideratioD, 
holding  a  contrary  doctrine  to  the  views  herein  presented,  are 
relied  on  in  this  case;  but  in  our  opinion  the  reasoning  in 
those  cases  is  not  sound  in  principle  or  in  accordance  with  a 
just  and  enlightened  jurisprudence.  It  is  maintained  in  these 
cases  that  the  exemption  of  property  from  liability  for  debt 
being  a  personal  privilege,  the  waiver  of  such  privilege  by 
contract  containing  stipulations  that  hold  &st  for  the  creditor 
every  species  of  property  the  debtor  may  thereafter  possess. 
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which  the  law  has  exempted^  is  neither  contrary  to  law  nor 
forbidden  by  public  policy.  The  right  to  plead  the  statute 
of  limitations  is  a  personal  privilege ;  but  will  it  be  insisted 
that  an  agreement  or  promise  never  to  plead  the  statute  is 
binding.  If  so^  the  grocer  and  merchant^  and  all  others 
engaged  in  the  business  afiairs  of  life^  would  have  only  to 
agree  with  those  who  promise  to  pay,  verbally  or  in  writing, 
that  the  statute  of  limitations  should  never  be  relied  on,  or 
the  claim  to  exempted  property  asserted,  in  order  to  render 
Dagatory  these  wholesome  laws,  enacted  for  the  peace  and 
welfare  of  society  and  in  accord  with  an  enlightened  public 
policy.  "A  contract  fraught  with  such  consequences  to  the 
fiimily  of  the  debtor  is  totally  at  variance  with  public  policy, 
and  therefore  void."  (Harper  v.  Leal,  10  Howard,  New 
York,  283.) 

The  stipulations  contained  in  the  note  vested  the  appellee 
with  no  right  to  any  of  the  debtor's  property,  nor  can  its 
recitals  work  an  estoppel,  as  the  one  party  knew,  or  is  pre- 
sumed to  have  known,  as  much  of  the  law  with  reference  to 
8Qch  a  contract  as  the  other.  The  agreement  to  waive  this 
right  is  illegal  and  void ;  and,  as  said  by  Denio,  Justice,  in 
the  case  of  Knects  v.  Newcomb,  "  the  law  does  not  permit  its 
process  to  be  used  to  accomplish  ends  which  its  policy  forbids, 
thoagh  the  parties  may  by  a  prospective  contract  agree  to  such 
use."    (31  Barb.  170;  9  Howard,  547.) 

The  court  below  should  have  told  the  jury  that  this 
attempted  waiver  on  the  part  of  appellant  was  void,  and 
having  refused  to  do  so,  the  judgment  must  be  reversed,  and 
the  cause  remanded  with  directions  to  award  the  appellant 
a  new  trial,  and  for  further  proceedings  consistent  with  this 
opinion. 

Manpin  (the  execution  creditor)  must  pay  the  costs  in  this 
court,  as  the  bond  of  indemnity  protects  the  sheriff. 
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Case  84— PETITION  ORDINARY— Maboh  20. 

McElfatrick  v.  Taft  &  Son, 

appeal  fkom  jbffeb80k  goust  of  common  pleas. 

1.  The  act  of  Congress  peesgribing  the  mode  of  authenticating 

KECOKDS,  and  the  credence  to  be  given  them  in  other  states,  relates 
to  records  of  courts  of  general  jurisdiction,  and  not  to  inferior 
courts  of  limited  judicial  power,  which  are  not  regarded  as  courts 
of  record  even  in  the  states  where  they  are  organized. 

2.  The  yebity  of  judicial  pboceedingb  of  couktb  not  coubts  of 

KEOOBD  may  be  established  by  an  exemplification  of  a  copy  under 
the  seal  of  the  state,  or  by  a  copy  proved  to  be  true  by  a  witness 
who  has  compared  it  with  the  original  (1  Greenleaf 's  Ev.  649),  or 
by  testimony,  as  other  facts  are  proved.  The  jurisdiction  may  be 
shown  by  the  production  of  the  statute  conferring  it  or  the  testi- 
mony of  those  learned  in  the  law  of  the  place.  (17  Mass.  543 ; 
1  Greenleaf 's  Ev.  627.) 

8.   A   JUDGMENT   IN   PERSONAM,  RENDERED   IN   ANOTHER   STATE   by  E 

justice's  or  other  court  not  of  record,  is  to  be  received  in  this 
state,  like  a  foreign  judgment,  as  prima  faek  evidence  of  the  indebt- 
edness. 

4.  The  plea  of  nul  tiel  record  is  not  good  in  an  action  in  this  state 

on  tl^e  judgment  of  a  justice  of  the  peace  of  another  state,  as  it  is 
no  denial  of  the  indebtedness,  and  can  not  put  in  issue  the  existence 
of  a  record  which,  if  exhibited,  must  be  held  not  to  be  a  record. 

5.  The  plea  of  nil  debet  ib  no  defense  in  buch  action  under  our 

Code  of  Practice,  as  every  material  fact  alleged  in  the  petition 
and  not  denied  in  the  answer  must  be  taken  as  true. 

Wm.  E.  McAfee, For  Appellant, 

CITED 

Revised  Statutes,  chap.  85,  sec.  18. 

Act  of  Congress  of  May  26, 1790. 

Peters's  C.  C.  Rep.  852,  Craig  v.  Brown. 
8  Bibb,  369,  Stephenson  v.  Bannister. 
1  Greenleaf  on  Evidence,  sees.  506,  79. 
1  Robinson's  Practice,  274. 
4  Bibb,  521,  Johnson  v.  Fowler. 
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1  Johnson's  Chancery,  288  Smith  ▼.  Bkgge. 
8  Wash,  a  0.  R.  126,  Tnmer  y.  Washington. 
5  Ohio,  645,  Silver  Lake  Bank  v.  Harding. 
4  Bibb,  409.  2  Yeates. 

1  Stabhart,  84.  2  Iredell,  84. 

24  N.  T.  App.  894,  Morris  y.  Patchen. 

YouKG  &  Boyle, For  Appellees, 

CITED 
1  Chip.  69,  IngersoU  v.  Van  Gilder. 

1  Rice  (8.  C.)  16,  Clark  v.  Parsons. 

8  Harr.  (Del.)  408,  Graham  y.  Gregg. 

2  Pick.  448,  Warren  v.  Flogg. 

JUDGE  PRYOR  delivebed  the  opinion  op  the  coubt. 

This  is  an  action  for  a  debt  evidenced  by  a  judgment 
rendered  bj  a  justice  of  the  peace  in  the  state  of  Ohio.  It 
is  alleged  in  the  petition  'Hhat  one  John  H.  Koelker  instituted 
an  action  before  a  justice  of  the  peace  (naming  him)  in  and  for 
the  county  of  Hamilton,  in  the  state  of  Ohio,  against  J.  B. 
McElfatrick,  the  present  appellant,  to  recover  the  sum  of 
ODe  hundred  and  eighty  dollars;  the  appearance  and  defense 
thereto  by  the  defendant;  the  jurisdiction  of  the  justice;  and 
the  rendition  of  the  judgment  for  the  amount  in  controversy; 
its  assignment  by  Koelker  to  the  appellees,  Taft  &  Son ;  and 
that  the  judgment  is  in  full  force  and  unsatisfied,^'  etc. 

The  defense  relied  on  was  the  plea  of  nvl  tid  record,  and 
npon  a  submission  of  the  law  and  facts  to  the  court  a  judg- 
ment was  rendered  for  the  appellees. 

Upon  the  trial  the  appellees  offered  to  read  as  evidence  the 
record  of  the  proceedings  before  the  justice,  upon  the  latter's 
certificate: 

"The  foregoing  is  a  true  and  correct  transcript  of  the  pro- 
ceedings had  before  me  at  my  office,  as  the  same  appears  on 
my  docket  (Signed)  g^^  ^  True, 

^uHee  of  the  Peaee." 

Vol.  X.— 12 
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There  is  annexed  thereto  a  certificate  by  H.  H.  Yinker,  the 
clerk  of  the  court  of  common  pleas^  under  the  seal  of  that 
court,  that  True  at  the  time  was  an  acting  justice,  duly  and 
legally  elected  and  qualified,  and  that  full  faith  was  due  to  his 
official  acts.  Then  follows  a  certificate  of  the  presiding  judge 
of  the  court  of  common  pleas  that  H.  H.  Vinker  was  the  clerk 
of  the  common  pleas  court,  that  it  is  a  court  of  record,  and 
that  the  attestation  of  the  clerk  is  in  due  form,  etc. 

It  is  not  pretended  that  the  writing  exhibited,  purporting 
to  be  the  record  of  the  proceedings  before  the  justice,  has  been 
authenticated  as  prescribed  by  the  act  of  Congress  or  the  law 
of  this  state,  as  neither  the  clerk  nor  judge  of  the  common 
pleas  court  have  any  connection  with  the  court  held  by  the 
justice,  or  are  entitled  to  the  custody  of  the  latter's  records. 

The  constitution  provides  that  "  full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  And  the  Congress  may  by 
general  laws  prescribe  the  manner  in  which  such  acts,  records, 
and  proceedings  shall  be  proved,  and  the  effect  thereof." 

The  law  of  Congress  provides  that  the  records  and  judi- 
cial proceedings  of  the  courts  of  any  state  shall  be  proved  or 
admitted  in  any  other  court  within  the  United  States  by  the 
attestation  of  the  clerk  and  the  seal  of  the  court  annexeil 
(if  there  be  a  seal),  together  with  the  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate,  as  the  case  may  be,  that 
the  attestation  is  in  due  form.  When  thus  authenticated  full 
faith  and  credit  must  be  given  them  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  whence  the  said  records 
are  or  shall  be  taken.  The  statute  of  this  state  with  reference 
to  the  mode  of  authentication  is  but  a  re-enactment  of  the  law 
of  Congress  on  the  subject. 

There  is  a  great  diversity  of  opinion  among  jurists  on  this 
question  not  only  as  to  the  competency  of  such  evidence,  but 
as  to  its  effect  when  admitted.     In  Ohio,  where  this  judicial 
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proceeding  was  had^  the  record  of  a  judgment  rendered  by  a 
justice  of  the  peace  in  another  state^  and  so  certified  by  that 
officer^  is  not  received  as  evidence^  unless  it  first  appears^  by 
other  evidence  than  the  record,  that  he  is  a  justice,  and  had 
jurisdiction  of  the  matters  involved.  When  this  is  shown  the 
record  is  deemed  conclusive.  (Silver  Lake  Bank  v.  A.  &  S. 
Harding,  5  Ohio  Rep.  547.) 

In  the  case  referred  to  the  defendant  pleaded  nul  tiel 
record,  payment,  and  nU  debet.  The  plaintiff  filed  a  de- 
murrer to  the  last  plea  (nil  debet),  and  the  Supreme  Court 
of  Ohio  held  on  appeal  that  the  demurrer  to  this  plea  should 
have  been  overruled,  upon  the  ground  that  such  a  tribunal  was 
of  inferior  jurisdiction,  and  not  a  court  of  record;  and  there- 
fore other  evidence  must  be  adduced  that  the  person  who  cer- 
tifies is  a  justice  than  that  ofBcer^s  own  certificate. 

In  the  case  of  Thomas  v.  Robinson  (3  Wend.  267)  it  was 
held  that  courts  of  justices  of  the  peace  were  not  courts  of 
record ;  but  when  their  authority  to  act  judicially  is  shown,  as 
well  as  their  jurisdiction,  such  proceedings  are  then  entitled 
to  full  fistith  and  credit. 

The  plea  of  nil  dd)et  was  also  filed  in  this  last  case,  and  the 
pleader  must  readily  perceive  the  objection  in  permitting  the 
plea  of  nil  debet  to  a  record  that  when  established  as  such 
is  conclusive  as  to  the  rights  of  the  parties  to  it.  The  lan- 
guage of  this  plea  puts  in  issue  the  existence  of  the  debt,  as 
non-assumpsit  would  in  an  action  of  indebitatus  assumpsit. 
(1  Chitty's  Pleadings,  481.) 

In  debt  on  a  record  nil  debet  is  not  a  good  plea,  but  is  suf- 
ficient to  an  action  of  debt  on  a  foreign  judgment,  because 
such  judgments  are  not  regarded  as  records.  Nul  tid  record 
is  a  good  defense  where  a  recc5td  is  the  foundation  of  the 
action,  but  is  not  a  good  plea  in  a  case  where  at  common  law 
nil  debet  might  be  pleaded. 

It  is  evident  that  the  act  of  Congress  relates  only  to  records 
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of  coarts  having  general  jurisdiction,  and  not  to  inferior  courts 
with  limited  judicial  power,  and  are  not  regarded  even  in 
states  where  they  are  organized  as  courts  of  record. 

In  the  case  of  Warren  v.  Flogg  (2  Pickering)  it  is  said  by 
Parker,  Justice,  'Hhat  justices'  courts  being  left  unprovided 
for  by  the  constitution  or  laws  of  the  United  States,  they  stand 
on  no  better  footing  than  foreign  judgments,  being  not  more 
than  prima  facie  evidence  of  debt,  and  liable  to  be  defeated  in 
their  operation  under  the  plea  of  nil  dd)€t/'  as  foreign  judg- 
ments are. 

In  the  case  of  Bobinson  v.  Prescott  (4  N.  H.  454)  it  is  said 
'4hat  the  judgment  of  the  justice  in  Vermont  is  a  fordgn 
judgment^  and  as  such  leaves  the  whole  result  of  the  case 
open  to  examination/'  In  that  case  the  defendant  offered  to 
prove  payment  before  tlie  judgment  was  rendered  in  Vermont, 
and  the  court  held  that  it  was  proper. 

In  the  case  of  Martin  v.  Bickford  (6  N.  H.)  Parker,  Justice, 
held  the  same  doctrine,  and  adjudged  that  the  ordinary  rules 
for  authenticating  the  judgments  of  foreign  tribunals  were 
applicable. 

In  the  case  of  Graham  v.  Briggs  &  Meredith  (3  Harrington, 
Del.)  a  demurrer  was  entered  to  the  plea  of  nil  debet.  The 
court  held  that  judgments  of  justices  of  the  peace  of  other 
states  are  of  no  greater  dignity  than  judgments  of  foreign 
courts,  and  that  in  an  action  of  debt  rendered  on  a  judgment 
in  another  state  nil  debet  was  a  proper  plea.  The  plea  of  nul 
tid  record  is  not  a  good  plea  in  this  state  to  such  an  action^ 
as  it  is  no  denial  of  the  indebtedness. 

It  appears  from  the  petition  that  a  justice  of  the  peace 
rendered  the  judgment,  and  the  legal  presumption  is  that 
it  was  not  a  court  of  record.  Nor  is  the  plea  of  nU  debet  a 
defense  to  the  action. 

Under  our  present  system  of  pleading  every  material  fact 
alleged  in  the  petition  and  not  denied  by  the  answer  must 
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be  taken  as  trne.  The  institution  of  the  action  in  Ohio  before 
the  jnstice^  that  officer's  jurisdiction,  the  appearance  and 
defense  by  the  appellant,  the  judgment  and  its  non-payment, 
are  facts  undenied  by  the  answer,  and  the  appellee  was  en- 
titled to  a  judgment  as  if  no  answer  had  been  made.  The 
writing  offered  as  evidence  with  only  the  certificate  of  the 
justice,  and  the  certificate  of  the  clerk  and  judge  of  the 
common  pleas  court  annexed,  neither  of  whom  had  any  con- 
nection with  the  justice's  court  or  his  records,  should  have 
been  rejected. 

The  verity  of  such  judicial  proceedings  may  be  established 
by  an  exemplification  of  a  copy  under  the  seal  of  the  state,  or 
by  a  copy  proved  to  be  a  true  copy  by  a  witness  who  has  com- 
pared it  with  the  original  (1  Oreenleaf,  649);  or,  as  said  by 
Justice  Parker  in  the  case  of  the  Commonwealth  v.  Green 
(17  Mass.  243),  "such  records  may  be  proven  by  testimony,  sm 
any  other  facts  are  proved.  The  jurisdiction  may  be  shown 
by  the  production  of  the  statute  conferring  it,  or  by  the  testi- 
mony of  those  instructed  in  the  laws  of  the  state  from  which 
the  proceedings  came.''     (1  Greenleaf,  627.) 

In  the  case  of  Scott  v.  Cleveland  (3  Mon.  62)  the  record 
of  the  justice  was  admitted  upon  the  ground,  as  stated  in  the 
opinion,  that  the  record  was  authenticated  as  required  by  the 
act  of  Congress.  If  not  a  court  of  record,  however,  it  could 
not  have  been  so  certified,  and  the  court  must  have  overlooked 
the  &ct  that  such  tribunals  were  not  embraced  by  the  act 
of  Congress. 

As  to  the  effect  of  judgments  in  peraonam  in  a  state  other 
than  that  in  which  the  judgment  was  rendered,  the  weight  of 
authority  regards  them  as  prima  fade  evidence,  and  if  so,  in 
the  language  of  Justice  Story,  "  it  would  be  a  mere  delusion 
if  the  defendant  might  still  question  the  judgment  by  opening 
any  or  all  of  the  original  merits  on  his  side,  for  under  such 
circumstances  it  would  be  equivalent  to  a  new  trial.     The 
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defendant  may  impeooh  such  a  judgment  bj  showing  that  the 
court  had  no  jurisdiction^  or  that  he  was  never  served  with 
process,  or  that  it  was  procured  by  fraud,  etc.  (Story's  Con- 
flict of  Laws,  607;  Greeuleaf  on  Evidence,  679.) 

It  seems  to  us  that  this  is  the  correct  rule  on  the  subject. 
When  the  parties  have  been  duly  summoned,  and  a  judgment 
pronounced  in  the  regular  course  of  judicial  proceedings,  recog- 
nized as  such  where  the  judgment  is  rendered,  justice  and  right 
to  the  parties  interested  as  well  as  the  state  in  which  the  pro- 
ceedings are  had  requires  that  the  judicial  tribunals  of  other 
states  should  give  such  faith  and  credit  to  them  as  to  prevent 
any  other  litigation  of  the  same  matters  by  requiring  the 
plaintiff  or  defendant  to  make  out  the  cause  of  action  or 
defense  as  if  no  trial  had  ever  taken  place. 

It  results,  however,  in  this  case  that  although  the  transcript 
from  the  justice's  court  was  incompetent,  for  the  want  of  proper 
authentication  or  proof  showing  it  to  be  a  true  statement  of 
the  proceedings  before  him,  still,  as  there  was  no  defense  to 
the  action,  the  appellee  was  entitled  to  his  judgment,  and  the 
same  is  therefore  affirmed. 
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CiBB  86— ATTACHMENT  FOR  RENT— Maboh  26. 

McLean  v.  McLean. 

APPJBAL  FBOX  DAYIX8B  dBCUlT  OOUBT. 

1.  Landlords  attachiko  fob  kekt  abb  not  held  to  the  same 

fiTBiCTNESS  OF  PBOOF  OF  THE  OBOT7NDB  as  in  case  of  parties  suing 
oat  attachments  to  secure  the  payment  of  ordinary  debts.  It  is  the 
policy  of  the  law  to  prefer  landlords,  and  they  are  given  an  ex- 
clusive lien  on  the  property  of  the  tenant  on  the  premises  for  their 
rent    (Act  of  February  16,  1868.)  . 

2.  What  is  sufficient  gbound  fob  attachment  by  a  landlobd.— 

The  sale  or  removal  froqi  the  leased  premises  without  the  landlord's 
consent  of  any  property  bound  by  the  lien  is  a  violation  of  his 
legal  rights;  and  whenever  so  much  of  it  is  being  sold  or  removed, 
or  is  about  to  be  removed,  as  to  give  him  reasonable  ground  to 
believe  that  the  collection  of  his  rent  will  be  endangered,  his  right 
to  attach  accrues.  He  is  not  bound  to  wait  till  there  is  barely 
enough  property  left  upon  the  premises  to  sell  for  the  amount  of  his 
rent  He  must  have  reasonable  ground  for  apprehension,  but  can 
not  be  compelled  to  wait  till  his  belief  ripens  into  absolute  con- 
viction. 

George  W.  Williams, For  Appellant, 

CITED 
Bevised  Statutes,  chap.  66,  2  Stanton,  98,  99. 

Owen  &  Ellis, For  Appellee. 

JUDGE  LINDSAY  delivebed  the  opinion  of  the  goubt. 

Appellant  sued  out  his  attachment  under  the  provisions 
of  section  5,  article  2,  chapter  66,  of  the  Revised  Statutes. 
The  grounds  are  that  his  tenant  intended  to  remove,  was 
removing,  and  had  vrithin  fifteen  days  removed  his  property 
firom  the  leased  premises,  and  that  he  (the  landlord)  believed 
tiiat  unless  an  attachment  was  issued  he  would  lose  his  rent. 
The  grounds  of  attachment  were  denied,  and  upon  final  trial 
it  was  discharged. 
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It  is  evident  from  the  language  of  the  statute  that  landlorda 
suing  out  attachments  under  its  provisions  are  not  to  be  held 
to  the  same  strictness  of  proof  as  parties^  proceeding  under 
the  Code  of  Practice^  who  attach  to  secure  the  payment  of 
ordinary  debts.  It  is  the  policy  of  the  law  to  prefer  landlords, 
and  they  are  given  an  '^  exclusive  lien  on  the  produce  of  the 
farm  or  premises  rented^  on  the  fixtures^  on  the  household 
furniture,  and  other  personal  property  of  the  tenant  or  under- 
tenant found  upon  the  rented  premises  after  possession  is  taken 
under  the  lease;''  provided  that  such  lien  shall  exist  for  no 
more  than  one  year's  rent,  nor  for  any  rent  that  has  been  due 
more  than  four  months.  (Act  of  Feb.  16,  1858,  2  Stanton's 
Revised  Statutes,  p.  99.) 

The  sale  or  removal  from  the  leased  premises  of  any  prop- 
erty bound  by  this  lien  is  a  violation  of  the  landlord's  legal 
rights,  and  whenever  so  much  of  it  is  removed  or  is  about 
to  be  removed  as  to  give  the  landlord  reasonable  ground  to 
believe  that  the  collection  of  his  rent  will  be  endangered  his 
right  to  attach  accrues.  When  he  ascertains  that  the  tenant 
without  his  consent  is  selling  or  removing  any  considerable 
portion  of  the  property  upon  which  he  holds  a  lien  he  may 
proceed  to  secure  himself,  and  he  is  not  bound  to  wait  until 
there  is  barely  enough  property  lefb  upon  the  premises  to  sell 
at  public  outcry  for  the  amount  of  his  rent-claim.  He  must 
have  reasonable  ground  for  apprehension,  but  he  can  not 
be  compelled  to  wait  until  his  belief  ripens  into  absolute 
conviction. 

In  this  case  the  tenant  sold  his  entire  crop  of  tobacoo 
and  delivered  a  portion  of  it,  and  collected  from  the  party  to 
whom  he  sold  about  double  the  value  of  that  delivered.  As 
an  evidence  that  the  crop  of  tobacco  was  a  material  part  of 
the  crop,  it  appears  that  the  undelivered  portion  of  it,  together 
with  the  corn  and  hay  remaining  on  the  premises  and  not 
exempt  from  levy  and  sale,  were  sold  under  the  attachment 
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at  public  outcry  for  barely  enough  to  satisfy  the  claim  for 
rent.  It  is  true  that  the  proof  conduces  to  show  that  appellee 
bad  two  or  three  horses  that  were  subject  to  execution ;  but, 
as  before  stated,  appellant  was  not  bound  to  wait  until  the  last 
moment  before  taking  steps  to  secure  himself. 

We  are  of  opinion  that  the  attachment  in  this  case  should 
not  have  been  discharged.  The  judgment  appealed  from  is 
therefore  reversed,  and  the  cause  remanded  with  instructions 
to  render  a  judgment  sustaining  it,  and  for  further  proper 
proceedings. 


lUbaldO 

113      14 

114    218 

Cask  86— PETITION  EQUITY— Maboh  27.  (lobiri^ 

IfllO  264 

Escott  &  Son  V.  White,  &c. 

APPEAL   FEOM    LOUISVILLE    GHAKOEET  OOUET. 

1.  A  CONDITION  FEECEnENT  MUST  BE  FULLY  PEEFORMED  before  a  8Uit 

on  the  contract  can  be  maintained  by  the  party  who  had  under- 
taken the  perfonnance  of  Buch  condition. 

2.  TAKora  possession  of  a  houbb  is  not  an  acceptance  of  the 

WOBK  AB  DONE. — Where  a  contractor  built  a  house  on  the  premises 

of  another  under  an  agreement,  the  simple  taking  possession  of  the 

building  by  the  owner  can  not  be  considered  an  acceptance  of  the 

work  as  done  in  compliance  with  the  contract. 
8.  Quantum  meeuit. — Where  work  has  been  done  under  an  agreement, 

but  defectiyely  executed,  the  person  performing  it  may  recover  on 

a  qwmtum  meruU.     (Morford  v.  Ambrose,  Ac.,  8  J.  J.  Marsh.  688; 

Morford  y.  Mastin,  6  Men.  609.) 
4  Damages  sustained  by  the  employee  by  season  of  the  beeach 

of  contract  may  be  deducted  from  the  amount  claimed  on  a  quantum 

fMruU, 
h.  GSBnEEALLY  NO  BBOOYEBY  CAN  BE  HAD  ON  A  QUANTUM  MEBUIT  IF 

A   OOKDITION  FBBCEDENT  HAS  NOT  BEEN    COMPLIED   WITH;    but 

where  the  defendant  himself  completes  the  contract,  putting  it  out 
of  the  power  of  the  plaintiff  to  do  so,  a  recovery  may  be  had  on  a 
quanitum  meruit,  as  if  the  work  had  been  completed  by  the  plaintiff, 
bat  not  in  a  workmanlike  manner. 
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6.  Extra  wobk  bboabded  ab  ait  independent  coNTBACT.—Thoiigfa 

a  contract  stipulated  that  no  work  should  be  considered  extra  unleas 
ordered  in  writing  and  indorsed  by  the  architect,  if  extra  work  be 
done  at  the  instance  of  the  owner  from  which  a  benefit  is  deriyedi 
it  must  be  regarded  as  an  independent  contract,  for  which  a  recoverf 
may  be  had. 

7.  DEFEcnvE  PLEADING  cusED  BY  THE  YEEDiOT.— Th6  Contractor 

claiming  for  extra  work  should  allege  an  independent  agreement  in 
order  to  avoid  the  stipulations  of  the  covenant  against  any  claim 
for  extra  work;  but  after  verdict  the  omission  is  aided  by  the 
common-law  intendment,  especially  where  the  facts  established 
sustain  the  cause  of  action. 

BoDLEY  &  SiMRALL, For  Appellant, 

CITED 
Civil  Code,  section  149. 
6  Mon.  612,  Morford  v.  Mastin. 
1  Chitty's  Pleading,  849. 
8  J.  J.  Marsh.  690,  Morford  ▼.  Ambrose. 
19  Pick.  528,  Olmstead  v.  Beale. 

DuPUY  &  MiDDLETON, FoF  Appellees. 

JUDGE  PBYOB  deliyebed  the  opinion  of  the  ooubt. 

The  appellees^  White  &  Son^  entered  into  an  agreement  in 
writing  with  the  appellants,  Escott  &  Son,  by  which  they  under- 
took to  remodel  a  building  in  the  city  of  Louisville,  owned 
by  the  latter,  according  to  the  plan  and  specifications  made  by 
the  architect,  Andrewartha.  The  price  to  be  paid  was  four 
thousand  eight  hundred  and  fifty  dollars,  all  of  the  money  to 
be  paid  as  the  work  progressed  except  twenty-five  per  cent 
of  the  amount,  and  this  was  to  be  retained  by  the  appellants 
for  one  mouth  after  the  inspection  and  acceptance  of  the  work 
by  the  architect,  with  the  right  of  the  appellants  to  apply  the 
same  to  the  payment  of  any  damages  that  the  employers  mig^ht 
sustain  by  reason  of  the  failure  of  the  appellees  to  oomply 
with  their  contract.  It  was  further  stipulated  ^Uhat  in  no 
event  will  any  work  be  considered  extra  under  this  contract 
unless  the  same  shall  be  ordered  in  writing  by  the  proprietor^ 
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indorsed  bj  the  architect,  and  the  amount  added  to  this  con- 
tract in  writing." 

If  the  work  was  delayed,  the  architect,  who  was  to  superin- 
tend the  work,  had  the  right  to  employ  others  to  complete  it, 
and  deduct  the  costs  from  the  contract  price. 

Other  clauses  are  contained  in  the  agreement  not  necessary 
to  be  recited  in  determining  the  rights  of  the  parties. 

White  &  Son  instituted  this  action  on  the  agreement  in 
the  common  pleas  court,  alleging  the  performance  of  the 
contract  on  their  part,  the  acceptance  of  the  work  by  the 
appellants,  and  their  failure  to  pay  the  contract  price,  having 
paid  them  only  the  sum  of  (4,092.50.  They  further  allege 
that  at  the  instance  and  request  of  the  defendants  (appellants) 

they  performed  extra  work  of  the  value  of  ( ,  leaving 

due  the  plaintiffs  on  the  original  contract  and  for  the  extra 
work  the  sum  of  fifteen  hundred  dollars,  for  which  they  ask  a 
jadgment. 

The  appellants  file  an  answer  and  counter-claim  to  the 
petition,  denying  the  completion  of  the  work  by  the  appellees, 
its  aooeptanoe  by  them,  and  claiming  damages  of  the  latter  by 
reason  of  the  delay  in  the  work,  the  defective  materials  used, 
as  well  as  the  inferior  manner  of  its  execution ;  also  damages 
by  reason  of  having  to  employ  others  to  complete  the  build- 
ing. They  deny  the  extra  worlc,  or  that  any  writing  was 
given  authorizing  it  to  be  done. 

The  allegations  of  this  counter-claim  are  denied  by  the 
reply. 

The  ease  was  transferred  by  consent  to  the  Louisville 
Chancery  Court,  and  a  judgment  rendered  in  favor  of  the 
appellees,  of  which  Escott  &  Son  now  complain. 

The  evidence  in  the  case  shows  a  &ilure  on  the  part  of  the 
appellees  to  comply  with  their  contract  in  not  completing 
the  building;  or  if,  as  insisted  by  the  appellees,  the  building 
was  completed,  their  own  testimony  shows  that  the  work  was 
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not  executed  in  the  manner  required  bj  the  terms  of  the 
contract. 

The  chancellor^  in  his  opinion  rendered^  allows  the  damages 
sustained  by  the  failure  of  the  appellees  to  comply  by  apply- 
ing them  as  a  set-off  to  the  claim  for  extra  work.  Whether 
or  not  this  is  an  equitable  adjustment  of  the  claims  of  these 
parties  is  not  proper  for  this  court  to  determine,  as  the  case 
must  go  back  for  further  preparation  or  a  dismissal  of  appel- 
lees* action. 

It  is  conceded  by  counsel  on  each  side,  in  argument,  that 
the  action  is  based  upon  the  contract  between  the  parties; 
and  although  it  has  found  its  way  into  a  court  of  equity, 
it  is  only  a  common  -  law  action,  containing  no  allegation  of 
fitiud  or  mistake  or  prayer  for  rescission  that  would  enable 
the  chancellor  to  grant  any  other  relief  than  as  a  common- 
law  judge. 

It  is  a  well-recognized  principle,  and  too  well  understood 
to  be  discussed,  that  where  a  party  by  the  terms  of  the  con- 
tract must  perform  a  condition  precedent  before  he  is  entitled 
to  his  money  or  the  consideration  for  its  performance,  he 
can  maintain  no  action  on  the  contract  without  alleging  in 
his  petition,  and  establishing  by  proof,  if  denied,  a  full  per^ 
formance  on  his  part.  '^The  omission  of  the  averment  of 
performance  of  a  condition  precedent,  or  of  an  excuse  for 
non-performance,  is  fatal  on  demurrer,  or  in  case  of  judgment 
by  default.''    (1  Chitty's  Pleading,  327.) 

By  section  149  of  the  Civil  Code  it  is  provided  that  "  in 
pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract it  shall  not  be  necessary  to  state  the  fisicts  showing  such 
performance ;  but  it  may  be  stated  generally  that  the  party  duly 
performed  all  the  conditions  on  his  part,''  etc.  The  petition 
in  this  regard  presents  a  good  cause  of  action,  but  the  evidence 
shows  that  this  allegation  of  performance  is  untrue.  The  bal- 
ance of  the  money  due  on  the  contract — that  is,  the  twenty-five 
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per  cent  for  which  this  action  was  instituted — ^was  not  to  be 
paid  until  one  month  after  the  completion  of  the  work  or  its 
acceptance  by  the  architect^  and  it  is  immaterial  whether  the 
bailding  was  left  by  the  appellees  in  an  unfinished  condition 
or  was  completed,  but  not  in  the  manner  required,  as  in  either 
ease  no  recovery  can  be  had  by  the  appellees  in  an  action  on 
the  contract.  The  &ct  that  the  appellants  took  possession  of 
the  building  can  not  be  considered  as  an  acceptance  of  the 
work.  The  building  was  owned  by  them  and  upon  their 
premises,  and  they  could  not  be  required  to  abandon  it  alto- 
gether so  as  to  enable  them  to  maintain  an  action  for  damages. 
They  had  no  alternative  but  to  take  possession  as  they  did, 
protesting  all  the  while  that  appellees  had  failed  to  comply 
with  their  agreement. 

If  the  work  has  been  done,  but  is  defectively  executed,  the 
party  performing  it  may  recover  on  a  quardum  mei^uit^  as  has 
been  often  decided,  and  by  this  court  in  the  cases  of  Morford 
v.  Ambrose  (3  J.  J.  Marsh.)  and  Morford  v.  Mastin  (6  Mon.) 
Such  a  recovery  is  permitted  by  reason  of  the  hardship  result* 
log  to  the  employee  or  laborer  in  withholding  from  him  any 
compensation  whatever  for  his  work  and  labor  when  by  reason 
of  his  failure  to  perform  the  stipulations  of  his  contract  he  can 
maintain  no  action  upon  it;  and  while  a  recovery  on  a  quardum 
meruit  is  piermitted,  the  amount  claimed  may  be  lessened  by 
reason  of  the  damages  the  employer  has  sustained  by  the  breach 
of  the  covenant.  It  is  true  the  condition  precedent  has  not 
been  complied  with  by  the  appellees,  and  that  ordinarily  a 
quantum  meruit  will  not  lie  in  such  a  case,  still  we  are  well 
satisfied  under  the  facts  here  presented  it  may  be  maintained. 
If  the  work  was  yet  incomplete,  the  appellees  could  have  no 
remedy  until  they  complied  with  their  agreement;  but  by  the 
express  stipulations  of  the  contract  the  appellants  had  the  right 
through  the  architect  to  employ  others  to  complete  the  work 
in  the  event  of  a  failure  to  do  so.  by  the  appellees.    Other 
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parties  were  employed  to  finish  the  bailding,  and  did  complete 
it^  for  which  the  appellants  are  now  claiming  damages  on  their 
counter-claim^  as  well  as  for  the  defective  execation  of  the 
work  by  the  appellees. 

The  latter  can  not  now  comply  with  the  contract,  as  it  has 
been  performed  or  the  work  finished  by  some  one  else;  and  it 
would  be  a  harsh  as  well  as  unjust  rule  that  would  deny  the 
appellees  any  compensation  whatever  for  their  work  and  mate* 
rial  when  it  is  impossible  for  them  to  comply  with  the  condition 
precedent  in  completing  the  work  for  the  reason  that  it  has 
already  been  done  by  some  one  else.  So  the  parties  occupy  the 
same  position  as  if  they  had  completed  the  building,  but  not 
in  a  workmanlike  manner. 

It  is  maintained  by  counsel  for  the  appellants  that  no 
recovery  can  be  had  for  the  extra  work,  as  it  was  not  au- 
thorized in  writing  by  the  owner  and  indorsed  by  the  architect, 
as  required  by  the  agreement  between  the  parties.  It  is  mani- 
fest from  the  evidence  that  some  extra  work  was  done  at  the 
instance  of  both  the  appellants  and  the  architect,  and  we  see 
no  reason  why  the  appellants  should  not  account  for  it.  This 
stipulation  in  the  writing  could  have  been  waived  or  abandoned 
by  parol,  and  when  extra  work  has  been  done  in  a  case  like  this 
at  the  special  instance  of  the  owner  or  his  architect,  and  from 
which  a  benefit  is  derived,  the  party  at  whose  instance  and  for 
whose  protection  the  clause  was  evidently  inserted  should  not 
be  allowed  to  say  "  that  although  I  ordered  the  work,  and  am 
now  enjoying  the  benefits  resulting  from  it,  still  I  am  not 
responsible,  because  there  was  no  authority  in  writing  direct- 
ing its  execution.^' 

The  appellants  and  architect  both  knew  the  stipulations  of 
the  agreement  on  this  subject,  and  when  they  both  departed 
from  the  terms  and  regulations  by  which  the  parties  to  it  were 
to  be  governed  by  ordering  the  extra  work  to  be  done  it  must, 
when  such  work  has  beei)  actually  done  and  performed,  be 
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r^arded  as  an  independent  contract,  for  which  a  recovery 
may  be  had. 

There  was  no  demurrer  to  the  count  on  the  contract  for 
extra  work,  general  or  special ;  and  although  it  was  necessary 
to  enable  the  appeUees  to  recover  for  this  extra  work  to  have 
alleged  an  independent  agreement  in  order  to  avoid  the  stipu- 
lations of  the  covenant,  still  after  verdict  this  omission  is  aided 
by  the  common-law  intendment,  and  particularly  in  a  case  like 
this,  where  the  facts  established  sustain  the  cause  of  action. 

As  to  the  value  of  the  extra  work  this  court  can  place  no 
estimate,  and  can  only  say  that  many  items  in  appellees'  claim 
are  not  sustained  by  the  proof. 

We  can  not  adjudge  that  the  decision  of  the  architect  is  to 
determine  the  rights  of  these  parties  unless  it  clearly  appeared 
that  he  was  the  agent  of  both.  The  proof  shows  that  he  was 
employed  by  the  appellants,  and  in  his  deposition,  to  use  his 
own  language,  he  recognizes  them  as  his  dienU. 

The  parties  (appellees),  upon  the  return  of  the  cause,  should 
be  allowed  to  amend  their  petition  as  herein  indicated,  upon 
the  payment  of  costs  up  to  this  point;  and  upon  their  failure 
to  do  so  the  petition  should  be  dismissed.  The  appellants 
should  be  awarded  a  new  trial,  and  the  question  of  damages 
on  the  counter-claim  considered. 

The  judgment  of  the  court  below  is  reversed,  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 
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Payne  v.  Bank  of  Bowling  Green. 

APPEAL  FEOM  WABBEN  00X7BT  OF  GOMMON  PLEAS. 

What  class  of  pbomissoby  notes  i>i8(x>tJNT£D  nr  bakk  abb  placed 
OK  THE  FOOTING  OF  BILLS. — ^The  proYuiion  in  the  charter  of  the 
Bank  of  Bowling  Green,  that  **  all  promissory  notes  and  inland  hills 
of  exchange  which  may  be  discounted  and  owned  by  said  bank 
shall  be  and  are  hereby  put  upon  the  footing  of  foreign  bills  of 
exchange/'  should  be  taken  in  connection  with  the  general  law 
that  the  purchaser  of  a  mere  promissory  note  takes  it  subject 
to  all  the  defenses  that  could  be  made  to  it  in  the  hands  of  the 
payee  or  any  intermediate  assignor,  and  must  be  construed  as  not 
intended  to  apply  to  promissory  notes  that  are  not  n^otiable, 
but  only  to  tho^e  made  negotiable  and  payable  in  bank, 

W.  H.  Payne, For  Appellwit, 

CITED 
Ck)nstitution  of  Kentucky,  art  2,  sec.  87;  art.  8,  sec  10. 
Ck)nstitution  of  United  States,  art.  — ,  sec  10. 
Myers's  Supplement,  p.  60. 
4  Met.  75,  Chiles  &  Thomas  y.  Monroe. 

2  Duvall,  479,  O'Donoghue  y.  Akin. 

8  Bush,  453,  McReynolds,  &c.  y.  Smallhouse. 
8  Bush,  108.  8  Bush,  348.  8  Met.  150. 

3  Met.  168.  8  Met.  222.  8  Met.  569. 


b6Cf 


J.R.Undeiiwood,1 ForAppell 

H.  T.  Clark,  .  .  .  /  ^^ 

CITED 

Act  of  June  2,  1865,  2  Session  Acts  1865,  p.  520,  sec.  4. 
1  Met.  895,  Brandies,  &c.  y.  Stewart,  &c. 

JUDGE  LINDSAY  delivebed  the  opinion  of  the  oottbt. 

The  note  sued  on  in  this  case  is  a  simple  promissory  note, 
with  none  of  the  common-law  elements  of  negotiability,  not 
even  being  payable  to  the  order  of  the  payees.  Except  for 
our  statute  of  assignments  the  payees  could  not  have  invested 
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the  party  to  whom  they  sold  with  the  right  to  maintain  an 
action  for  its  collection  in  its  own  name.  Under  the  general 
laws  the  payees  could  not  by  selling  the  note  impair  the  right 
of  Payne  to  any  defense^  discount^  or  offset  that  he  might  have 
used  against  it  in  their  hands. 

By  his  original  answer  appellant  presented  a  perfect  and 
complete  defense  to  the  action ;  but  to  this  answer  a  demurrer 
was  sustained^  and  he  was  compelled  to  amend  and  go  to  trial 
upon  an  immaterial  issue;  that  is^  whether  or  not  the  Bank 
of  Bowling  Green  was  the  real  owner  of  the  note. 

The  action  of  the  court  in  sustaining  the  demurrer  is  de- 
fended upon  the  ground  that  the  purchase  of  the  note  by  the 
Bank  of  Bowling  Green  had  the  effect  of  placing  it  upon  the 
footing  of  a  foreign  bill  of  exchange^  and  that  the  payor  could 
rely  on  no  defense  that  would  not  be  good  in  an  action  founded 
on  commercial  paper.  The  provision  of  the  charter  relied  on 
is  in  these  words:  "All  promissory  notes  and  inland  bills  of 
exchange  which  may  be  discounted  and  owned  by  said  bank 
shall  be  and  are  hereby  put  upon  the  footing  of  foreign  bills 
of  exchange,"  etc. 

The  language  used  is  broad  enough,  if  literally  interpreted, 
to  embrace  the  note  sued  on ;  but  as  it  is  in  direct  antagonism 
to  the  general  law,  it  must,  if  practicable,  be  made  to  har- 
monize with  the  well-known  and  long -established  statutory 
rale,  that  the  purchaser  of  a  mere  promissory  note  takes  it 
subject  to  all  defenses  that  could  be  made  to  it  in  the  hands 
of  the  payee  or  any  intermediate  assignor.  Otherwise  parties 
who  contract  upon  the  faith  of  the  general  law  will  be  con- 
stantly entrapped  by  the  extraordinary  rights  that  private 
corporations  may,  by  fraud  or  chicanery,  secure  through 
hasty  and  ill-considered  legislation. 

By  the  charters  of  most  of  the  banks  in  this  state  notes 
made  negotiable  and  payable  at  a  chartered  bank,  and  dis- 
counted by  the  bank  at  which  they  are  so  made  payable  or 
Vol.  X.— 13 
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by  any  other  chartered  bank^  are  placed  upon  the  footing  of 
foreign  bills  of  exchange.  No  hardship  is  likely  to  result 
from  such  provisions^  as  the  party  who  makes  the  note 
evidences  upon  its  face  his  willingness  that  the  holder  shall 
convert  it  into  commercial  paper. 

In  this  case  the  note  evidences  no  such  willingness,  and 
the  payor  actually  took  from  the  payees  a  paper  showing  that 
the  consideration  consisted  of  property  not  then  delivered^  and 
containing  a  covenant  that  in  case  it  should  not  be  delivered 
the  note  should  be  canceled.  Notwithstanding  all  this,  if  the 
grant  to  the  bank  is  not  restricted  by  the  general  policy  of  our 
laws,  the  payor  will  be  deprived  of  the  privilege  of  availing 
himself  of  a  defense  he  expressly  reserved  the  right  to  make. 

We  are  of  opinion  that  the  legislature  intended  no  such 
result  as  this,  but  rather  that  it  intended  to  confer  upon 
the  Bank  of  Bowling  Green  similar  rights  in  this  regard  to 
those  that  had  been  conferred  upon  the  state  banks.  We 
have  a  recent  legislative  construction  of  what  these  rights  are 
understood  to  be,  and  it  applies  to  all  banks  doing  business  in 
this  state.     (See  section  21,  chapter  22,  General  Statutes.) 

The  court  erred  in  sustaining  the  demurrer  to  Payne's 
original  answer. 

The  want  of  a  bill  of  exceptions  is  immaterial  in  this  case. 
The  court  denied  to  appellant  the  right  to  make  defense  in 
the  action  upon  its  merits,  and  he  can  not  be  concluded  by  a 
judgment  upon  a  side  issue. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  award  a  new  trial,  to  overrule  the  demurrer  to 
appellant's  first  answer,  and  for  further  proceedings  consistent 
with  this  opinion. 


Digitized  by 


Google 


VOL.  X.] 


WINTER  TERM,  1873. 


179 


Caldwell,  &o.  t.  Rupert,  &o. 
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Caldwell,  &c.  v,  Eupert,  &c. 
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appeal  fbom  louisville  chancery  couet. 

1.  Taxation  of  adjacent  property  for  street  improvements  in 

Louisville  can  not,  under  the  charter  of  1870,  be  imposed  on  real 
estate  that  has  not  been  laid  out  into  squares.  The  assessments  are 
required  to  be  made  against  lots  forming  the  "one  fourth  of  a 
9quare"  and  there  is  no  authority  given  to  tax  any  realty  for  this 
purpose  that  does  not  lie  within  a  tax-district  so  formed. 

2.  Municipal  powers  of  taxation  must  be  strictly  construed. — 

Municipal  corporations  can  levy  no  taxes,  general  or  special,  upon 
the  inhabitants  or  their  property  unless  the  power  be  plainly  and 
unmistakably  given.  Such  authority  is  wholly  statutory  and  must 
be  strictly  pursued,  and  this  rule  applies  to  assessments  for  local 
improvements.  (Dillon  on  Municipal  Corporations,  section  605; 
Kniper  v.  City  of  Louisville,  7  Bush,  599.) 
8.  A  liberal  construction  will  not  be  given  the  city  charter 
to  sustain  a  tax. — While  the  charter  provides  that  ordinances 
shall  not  be  void  by  reason  of  a  failure  of  the  council  to  follow 
strictly  its  delegated  powers,  a  liberal  construction  will  not  be 
given  the  charter  to  enable  the  city  government  to  exercise  the 
power  of  taxation. 

4.  What  is  a** square" — Each  subdivision  of  territory  bounded  on  all 

sides  by  principal  streets  should  be  deemed  a  square  within  the 
meaning  of  section  12  of  the  charter,  which  provides  that  street 
improvements  shall  be  made  '*at  the  exclusive  cost  of  the  owners 
of  lots  in  each  fourth  of  a  square."  Unless  property  is  situated 
in  a  territory  so  bounded  it  can  not  be  deemed  any  part  of  a  square, 
and  can  not  be  assessed  for  adjacent  street  improvements. 

5.  The  city  shall  in  no  event  be  liable  for  the  cost  of  street 

improvements  without  having  the  right  to  enforce  it  against  the 
property  receiving  the  benefit  thereof.  This  provision  in  the 
charter  applies  only  in  cases  where  the  city  has  authority  to  make 
the  improvements  at  the  exclusive  cost  of  those  owning  the  prop- 
erty benefited. 
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Bullitt,  Bullitt  &  Harris,    ....    For  Appellants, 

CITED 
8  Bush,  508,  Broadway  Baptist  Church,  &c.  v.  McAtee  &  Caaaily,  &c. 

James  Harrison,  1 p^^  Appellees 

James  McGrain,  / '^^       ' 

cited 

Charter  of  City  of  Louisville  of  1870,  sec.  12. 

T.  L.  Burnett, For  CSty  of  Louisville, 

cited 
8  Bush,  608,  Broadway  Baptist  Church,  Ac.  v,  McAtee  &  Caasily,  &c. 

JUDGE  LINDSAY  delivered  the  opinion  of  the  court. 

The  ordinance  approved  August  9,  1870,  provided  that 
Shelby  Street,  from  the  south  side  of  Kentucky  Street  to  the 
north  side  of  Milk  Street,  except  twelve  feet  on  either  side 
for  sidewalks,  should  be  improved  by  being  graded,  according 
to  the  provisions  of  an  ordinance  approved  May  5,  1870, 
entitled  "General  ordinance  concerning  the  improvement  of 
streets,"  and  by  curbing,  subpaving,  and  macadamizing,  ac- 
cording to  the  provisions  of  said  last-named  ordinance,  and 
that  the  work  when  done  should  be  paid  for  by  the  owners 
of  ground  fronting  on  the  improvement. 

Against  the  property  of  these  appellants  there  was  assessed 
in  the  aggregate  the  sum  of  $4,974.22,  and  from  a  judgment 
subjecting  their  said  property  to  the  payment  of  that  sum, 
with  interest  from  November  2,  1871,  they  have  appealed. 

It  appears  that  they  own  a  tract  of  land  situated  within 
the  corporate  limits  of  the  city  of  Louisville,  fronting  on  the 
west  side  of  Shelby  Street  eighteen  hundred  and  fifty  feet,  and 
running  back  six  hundred  and  two  and  a  half  feet,  containing 
twenty-five  acres.  This  parcel  of  land  is  bounded  on  the  west 
by  Shelby  Street,  on  the  north  by  Kentucky  Street,  and  on  the 
east  by  what  is  denominated  the  extension  of  Clay  Street,  It 
does  not  appear,  however,  that  the  extension  has  actually  been 
made,  nor  that  the  city  has  title  to  the  ground  it  purports  to 
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cover.  On  the  south  appellants'  land  is  joined  by  the  land 
of  R.  A.  Robinson^  which  borders  on  a  street  the  name  of 
which  is  not  laid  down,  on  the  two  plats  on  file  with  the 
record. 

It  is  manifest  from  these  plats  that  appellants  own  in  this 
one  body  land  enough  to  form  from  four  to  six  squares  as 
large  as  those  into  which  the  built-up  portions  of  the  city  are 
divided.  The  extension  of  Cane  and  Milk  Streets  across 
Shelby  and  eastwardly  to  the  supposed  line  of  Clay  Street, 
woold  divide  their  land  into  three  squares,  each  of  which 
would  nearly  double  in  area  the  squares  lying  immediately 
east  of  Shelby  Street.  This  land  has  neither  been  subdivided 
into  building  lots  nor  squares,  and  it  appears  from  the  evidence 
to.  be  used,  if  at  all,  as  farming  land. 

The  question  to  be  decided  is  whether  such  land  can  be 
subjected  under  the  provisions  of  the  twelfth  section  of  the 
city  charter  of  1870  to  the  costs  of  street  improvements. 
Said  section  provides  that  the  public  ways  of  the  city  of 
Louisville  shall  be  under  the  exclusive  management  and  con- 
trol of  the  city,  with  power  to  improve  them  by  original  con- 
struction and  reconstruction,  and  that  such  improvements  shall 
be  made  *'at  the  exclusive  cost  of  the  owners  of  lots  in  each 
finuih  of  a  %quare,^^  and  that  a  lien  shall  exist  on  these  lots  for 
the  costs  incurred,  with  interest;  and  further,  that  "no  one 
shall  be  assessed  or  charged  with  the  improvement  of  public 
ways  excepting  those  binding  on  the  fourth  of  a  square  of 
which  his  lot  forms  a  part,  apportioned  as  aforesaid;"  and 
still  further,  that  "when  improvements  on  the  public  ways 
have  been  made,  and  the  contracts  therefor  completed,  the 
owners  of  the  lots  taxable  therefor,  or  their  agents  or  repre- 
sentatives, if  known  to  the  city  engineer,  and  residing  within 
said  city  or  Jefferson  County,  shall  have  written  notice  of  the 
time  and  place  fixed  for  the  inspection  and  acceptance  of  the 
same  by  the  city  engineer." 
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The  section  from  which  these  quotations  are  made  embraces 
the  entire  grant  of  power  to  the  city  government,  so  far  as  the 
specific  taxation  of  real  estate  for  the  improvement  of  adjacent 
public  ways  is  concerned^  and  it  is  apparent  from  the  terms 
of  the  grant  that  taxation  of  this  character  can  not  be  imposed 
upon  real  estate  that  has  not  been  laid  out  into  squares.  The 
assessments  are  to  be  made  against  the  lots  forming  the  one 
fourth  of  a  square/'  and  there  is  no  authority  given  to  tax  any 
realty  for  this  purpose  that  does  not  lie  within  a  tax-district  so 
formed.  That  it  was  the  intention  of  the  legislature  to  tax 
realty  laid  out  into  squares  differently  from  that  not  so  laid 
out  is  manifested  by  section  71,  which  declares  that  "all  tracts 
of  land  within  the  limits  of  said  city  not  laid  off  into  squares 
or  lots  shall  be  assessed  for  taxation  by  the  acre."  But,  inde- 
pendent of  this  legislative  distinction,  we  would  be  compelled 
to  hold  that  the  authority  of  the  city  to  impose  the  specific 
taxation  involved  in  this  case  is  confined  to  that  description 
of  property  coming  clearly  within  the  terras  of  the  grant. 

"  It  is  a  principle  universally  declared  and  admitted  that 
municipal  corporations  can  levy  no  taxes,  general  or  special, 
upon  the  inhabitants  or  their  property  unless  the  power  be 
plainly  and  unmistakably  given."  Such  authority  is  wholly 
statutory,  and  it  must  be  clearly  given  and  strictly  pursued; 
and  this  rule  applies  to  assessments  for  local  improvemeuts. 
(Dillon  on  Municipal  Corporations,  sec.  605 ;  Kniper  v.  City 
of  Louisville,  7  Bush,  599,  and  authorities  cited.) 

There  is  nothing,  in  the  opinion  of  this  court,  in  the  case 
of  the  Broadway  Baptist  Church  (8  Bush,  508)  from  which  it 
can  be  inferred  that  the  general  application  of  this  rule  is  sus- 
pended as  to  the  charter  of  the  city  of  Louisville.  It  jcas 
held  in  that  ease  that  by  reason  of  the  peculiar  provisions  of 
said  charter  ordinances  for  the  improvement  of  streets  are  not 
void  merely  because  the  General  Council  fails  to  follow  strictly 
its  delegated  powers;  but  this  legislative  modification  of  the 
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rale  is  confined  to  such  ordinances,  and  there  is  no  intimation 
that  a  liberal  construction  of  the  charter  can  be  resorted  to  for 
the  purpose  of  enabling  the  city  government  to  exercise  the 
sovereign  power  of  taxation. 

The  power  to  improve  the  streets  at  the  exclusive  cost  of 
the  owners  of  adjacent  landed  estate  must  first  be  established 
either  by  a  grant  in  express  words  or  by  necessary  implication, 
and  then  the  charter  provision  that  '^  no  error  in  the  proceedings 
of  the  General  Council  shall  exempt  from  payment,  after  the 
work  is  done  as  required  by  ordinance  or  contract,  can  be 
relied  on  to  enable  the  courts  to  aid  the  defective  execution 
by  the  council  of  its  delegated  powers. 

The  difficulty  in  this  case  is  to  show  that  the  city  govern- 
ment has  the  power  to  impose  the  tax  at  all.  If  it  has  such 
power,  then  the  charter  imposes  upon  appellants  the  duty  of 
paying  their  proper  proportion  of  the  cost  incurred  in  making 
the  improvement,  and  the  chancellor  can  correct  all  mistakes 
of  assessments  and  do  justice  to  all  parties  concerned.  It  is 
manifest  that  the  tax  can  not  be  assessed  according  to  the  mode 
prescribed  by  the  charter,  and  that  if  it  be  upheld  the  chan- 
cellor must  exercise  the  legislative  function  of  establishing  for 
this  particular  case  a  rule  of  assessment  not  to  be  found  in  the 
city  charter. 

The  city  engineer  appreciated  this  difficulty,  and  in  deter- 
mining the  amount  to  be  assessed  against  appellants  he  formed 
out  of  their  tract  of  land. an  imaginary  square,  bounded  north 
by  Kentucky  Street,  west  by  Shelby  Street,  east  by  the 
supposed  extension  of  Clay  Street,  but  with  no  street  at  all 
binding  on  its  southern  boundary. 

It  is  evident  that  this  subdivision  of  territory  does  npt 
constitute  a  square  in  the  sense  in  which  that  term  is  defined 
in  the  Broadway  Baptist  Church  case.  It  is  not  bounded  on 
all  sides  by  principal  streets ;  nor  can  appellants'  entire  tract 
of  land  be  treated  for  the  purposes  of  local  street  taxation  as 
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a  square.  Its  area  is  of  itself  a  sufficient  answer  to  any  such 
proposition^  and  the  plats  before  us  show  unmistakably  that 
as  population  is  attracted  to  the  portion  of  the  city  in  which 
it  lies  the  public  convenience  will  demand  that  it  shall  be  sub- 
divided into  squares  approximating  in  size  those  into  which 
the  city  is  generally  laid  off. 

Under  the  71st  section  of  the  charter,  heretofore  quoted, 
appellants'  realty  can  be  taxed  for  general  municipal  purposes 
in  no  other  way  than  by  the  acre ;  and  it  would  be  a  singular 
rule  of  construction  to  hold  that  under  the  charter  it  could 
not  be  treated  as  city  property  for  the  purposes  of  general 
taxation,  and  yet  that  it  was  subject  to  local  assessments,  which 
of  necessity  are  far  more  onerous  and  oppressive. 

We  are  fortified  in  the  conclusions  thus  reached  by  the 
action  of  the  legislature  during  it^  session  of  1871  and  '72. 
The  ninth  section  of  "An  act  to  amend  the  charter  of  the  city 
of  Louisville"  (Session  Acts  1871-72,  p.  440)  provides  for 
taxation  for  the  improvement  of  public  ways  of  just  such 
property  as  that  owned  by  appellants.  The  fact  that  such  a 
provision  was  made  sliows  that  the  legislature  was  of  opinion 
that  up  to  that  time  no  such  power  had  been  delegated. 

The  provision  of  the  12th  section  oT  the  city  charter,  that 
the  city  shall  in  no  event  be  liable  for  the  cost  of  street 
improvements  without  having  the  right  to  enforce  it  against 
the  property  receiving  the  beuefit  thereof,  does  not  affect  the 
rights  of  these  appellants.  That  provision  applies  only  in 
cases  in  which  the  city  has  authority  to  make  the  improvement 
at  the  exclusive  cost  of  those  owning  the  property  benefited. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  petition  so  far  as  relief  is 
prayed  against  appellants  or  their  property. 
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Cask  8^— PETITION  ORDINARY— Apbil  16. 

Elizabethtown'  &  Paducah  Eailroad  Company  v, 
Pottinger  &  Bro, 

APPEAL    FBOM    MUHLENBEBG    CIRCUIT    C0T7BT. 

L  Blanks,  etc.  —  It  is  too  latb  afteb  vkbdict  to  object  that 
blanks  in  the  petition  were  not  filled,  or  that  it  contained  redundant 
matter. 

%.  Meabube  of  damage&->Bbbach  of  contbact.— The  rule  forbidding 
the  estimation  of  damages  upon  the  basis  of  a  calculation  of  profits 
is  not  of  uniTersal  application. 

Damages  which  are  the  natural  and  proximate  consequence  of 
the  act  complained  of  may  undoubtedly  be  recovered.  (2  Green- 
leaf  on  Evidence,  210.)  8o  with  damages  that  can  be  readily 
determined,  and  are  such  as  may  reasonably  be  inferred  to  have 
been  contemplated  by  the  parties.  (Barker  &  Co.  v.  Mann,  Bennett 
k  Co.,  5  Bush,  679;  Hadley  v.  Baxendale,  9  Exchequer,  841.) 

3.  PSOFTTB  WHICH  ABE  THE  DIBECT  AND  IMMEDIATE  FBUIT8  OF  THE 

contract  violated  are  part  and  parcel  of  it,  and  must  have  been 
contemplated  by  the  parties  when  it  was  entered  into. 

i  Pbofitb  gbowing  out  of  the  execution  of  the  wobk  to  be 
DONE,  as  the  building  of  a  house,  come  within  this  rule,  and  in  all 
such  cases  the  contractor  who  has  been  wrongfully  prevented  from 
completing  the  work  may  recover  such  profits  as,  according  to  the 
usual  course  of  things,  he  would  otherwise  have  realized.  (7  Cush- 
ing,  516;  13  Howard,  307;  6  McLean,  612;  Thompson  v.  Jackson, 
Owsley  &  Co.,  14  B.  Mon.  92.) 

6.  A  OONTRACTOB,    COMPELLED  TO  ABANDON   HIS    CONTBAOT   BY   THE 

CONDUCT  OF  HIS  EMPLOYEE,  may  claim  and  prove  his  profits  upon 
the  contract  as  part  of  the  damages  sustained  by  reason  of  the 
non-compliance  or  misconduct  of  his  employer. 

6.  A  OONTBACTOB  DID   NOT  FOBFBIT  HIS  BIGHT  TO  THE  FIFTEEN  PEB 

CENT  retained  by  his  employer  when  he  was  driven  from  his  work 
by  the  unreasonable  and  arbitrary  conduct  of  those  representing 
the  company. 
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H.  C.  Pin  DELL, For  Appellant, 

CITED 
Story  on  Agency,  sees.  184-189. 
avil  Code,  sec.  123. 
I  8  Bush,  402,  Maddox  y.  Fox. 

6  Eng.  L.  and  Eq.  820,  Cort  v.  A.  W.  &  B.  W.  Co. 
8  Bing.  14,  Planche  v.  Colbom. 
8  Hare,  92,  East.  L.  K  Co.  v.  Hatteraby. 

7  Hare,  186,  Nixon  v.  Taff.  Vale  R.  Co. 
1  Greenleaf  8  Evidence,  aeca.  113, 114. 

18  B.  Mon.  464,  Fible  v.  Caplinger. 

27  Eng.  L.  and  Eq.  50,  Ranger  v.  Great  Western  B,  W.  Co. 

18  How.  889,  P.  W.  &  B.  R.  W.  Co.  v.  Howard. 

27  Vt.  680,  Herrick  v.  Belknap. 

14  B.  Mon.  208,  Collins  v.  Blackburn. 

20  Eng.  L.  and  Eq.  157,  Hockester  v.  De  La  Tour. 

48  English  Ch'y,  74,  Mcintosh  v.  Gt.  West.  B.  W. 

M.  D.  Hay, For  Appellees, 

CITED 
Civil  Code,  sees.  414,  416, 128,  474. 

JUDGE  LINDSAY  delivered  the  opinion  op  the  court. 

The  petition  herein  sets  up  a  good  cause  of  action.  The 
conditions  and  stipulations  of  the  contract  are  sufficiently 
stated,  and  it  is  substantially  averred  that  appellees  were 
compelled  to  give  up  the  contract  and  abandon  the  further 
prosecution  of  the  work  by  the  arbitrary  action  of  appellant 
in  requiring  them  to  work  upon  sections  of  the  road  where  it 
was  impossible  to  work  successfully  on  account  of  high  water 
and  wet  weather,  and  upon  other  sections  where  appellant 
had  not  secured  the  right  of  way,  and  upon  which  they  (the 
appellees)  were  forbidden  by  the  owners  of  the  land  to  enter; 
and  further,  that  on  account  of  their  failure  to  oljserve  these 
requirements  appellees  were  notified  that  their  monthly  esti- 
mates would  be  withheld,  and  nothing  paid  them  as  the  work 
progressed.  It  is  also  complained  that  the  work  was  not 
staked  off  and  prepared  by  appellant's  engineers,  as  provided 


Digitized  by 


Googk 


TOL.X.]  WINTER  TERM,  1873.  187 

Elisabethtown  &  Paducah  Railroad  Company  t.  Pottinger  &  Bro. 

for  by  the  contract.  With  these  explanations  for  their  failure 
to  complete  their  contract,  appellees  coupled  the  allegation 
that  fifteen  per  cent  of  the  contract  price  of  the  work  done 
and  for  which  estimates  had  been  made,  and  the  entire  contract 
price  for  the  work  done  during  tlie  last  month  remained  due 
and  unpaid,  and  that  in  addition  thereto  appellees  had  been 
greatly  damaged  by  not  being  allowed  to  complete  the  contract, 
they  having  made  full  and  complete  preparation  therefor,  and 
being  ready,  willing,  and  anxious  to  proceed  with  the  work. 

It  might  have  been  objected  before  verdict  that  certain 
blanks  in  the  petition  were  not  filled ;  but  it  is  too  late  now 
to  consider  that  defect.  It  is  also  too  late  to  object  on  account 
of  redundant  matter  contained  in  the  petition  and  the  failure 
of  appellees  to  state  their  cause  of  action  in  concise  language, 
as  required  by  section  118  of  the  Civil  Code  of  Practice. 
Appellant  answered  without  demurring  to  the  petition,  or 
moving  to  strike  out  the  surplus  matter,  or  asking  that 
appellees  should  be  required  to  set  out  their  cause  of  action 
with  greater  precision  and  certainty. 

So  far  as  the  first  three  grounds  for  a  new  trial  are  con- 
cerned it  is  only  necessary  to  say  that  there  was  evidence 
before  the  jury  conducing  to  establish  appellees'  right  to  a 
recovery ;  that  the  verdict  is  not  greater  than  was  authorized 
by  the  testimony  of  some  of  the  witnesses ;  and  that  the  record 
presents  no  such  state  of  fact  as  will  authorize  this  court  to 
conclude  that  the  jury  acted  under  the  influence  of  passion  or 
prejudice. 

Upon  the  trial  of  the  cause  one  of  the  plaintiffs,  who  was 
being  examined  as  a  witness,  was  asked  by  appellees'  counsel 
to  state  the  amount  of  the  loss  sustained  by  them  by  reason 
of  being  compelled  to  abandon  the  contract.  He  was  allowed 
to  answer  that  question  notwithstanding  the  objection  of  appel- 
lant, and  he  stated  that  the  loss  was  six  thousand  dollars.  He 
was  then  asked  what  the  profit  on  the  work  would  have  been 
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if  they  had  been  allowed  to  complete  the  contract^  and,  con- 
trary to  appellant^s  objection,  he  was  allowed  to  answer  that 
question. 

It  is  insisted  that  these  rulings  were  erroneous;  that  they 
are  in  conflict  with  the  rule  forbidding  the  estimation  of  dam- 
ages upon  the  basis  of  a  calculation  of  profits.  This  is  not  a 
rule  of  universal  application.  Damages  which  are  the  natural 
and  proximate  consequence  of  the  act  complained  of  may 
undoubtedly  be  recovered.  (2  Greenleaf  on  Evidence,  side 
page  210.)  So  with  damages  that  can  be  readily  determined, 
and  are  such  as  may  reasonably  be  inferred  to  have  been  con- 
templated by  the  parties.  (Barker  &  Co.  v.  Mann,  Bennett  & 
Co.,  5  Bush,  679 ;  Hadley  v.  Baxendale,  9  Exchequer,  341.) 
Profits  which  are  the  direct  and  immediate  fruits  of  the  con- 
tract alleged  to  have  been  violated  are  part  and  parcel  of  the 
contract  itself,  and  must  have  been  in  the  contemplation  of  the 
parties  when  the  agreement  was  entered  into. 

Profits  growing  out  of  the  execution  of  the  work  contracted 
to  be  done,  as  the  building  of  a  house  or  the  erection  of  a 
bridge,  come  within  the  rule  indicated,  and  in  all  such  cases 
the  contractor  who  has  been  wrongfully  prevented  from  com- 
pleting the  work  may  recover  such  profits  as,  according  to 
the  usual  course  of  things,  he  would  otherwise  have  realized. 
(Fox  v.  Harding,  7  Cush.  516;  13  Howard,  307;  6  McLean's 
C.  C.  Rep.  612 ;  Thompson  v.  Jackson,  Owsley  &  Co.,  14  B, 
Mon.  92.) 

The  diflerence  between  these  cases  and  that  of  Chamberlin 
V.  McAlister  (6  Dana,  352),  where  the  contractor  in  an  action 
of  covenant  sought  to  recover  the  full  contract  price  for  work 
he  had  not  been  permitted  to  perform,  is  perfectly  manifest 
And  so  with  the  case  of  Lord  v.  The  City  of  Louisville  (MS. 
Opinion).  In  that  case  the  right  of  Lord  to  do  the  work  was 
dependent  upon  the  ability  of  the  city  to  secure  the  right  of 
way  over  the  land  through  which  the  proposed  sewer  was  to 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TERM,  1873.  189 

Eliiabethtown  &  Paducah  Railroad  Company  t.  Pottinger  &  Bro. 

be  constructed.  The  city  failed  to  secure  the  right  of  way, 
and  on  that  account,  a  contingency  evidently  contemplated  by 
the  parties  when  the  contract  was  entered  into,  the  work  had 
to  be  given  up. 

In  the  case  under  consideration  the  appellees  had  actually 
commenced  the  work,  and  were  at  the  time  they  allege  they 
were  compelled  to  abandon  it  in  good  faith,  as  they  claim, 
engaged  in  constructing  and  finishing  in  the  most  substantial 
and  workman-like  manner  "  the  graduation,  bridge  and  culvert 
masonry,  trestling,"  etc.,  of  the  sections  of  appellant^s  road 
embraced  by  their  contract.  If  such  was  the  case,  and  they 
were  without  fault  upon  their  part  prevented  by  appellant  from 
completing  the  work,  they  are  entitled  to  recover  for  profits 
under  the  limitations  hereinbefore  stated. 

The  court  therefore  did  not  err  in  permitting  the  two  ques- 
tions heretofore  stated  to  be  answered. 

The  character  of  proof  by  which  appellees  undertook  to 
show  that  Latrobe,  the  engineer  immediately  in  charge  of  the 
work  upon  which  they  were  engaged,  was  incompetent  seems 
liable  to  no  valid  objection. 

Instruction  No.  1,  given  for  appellees,  left  to  the  jury  the 
determination  of  the  question  as  to  whether  the  conduct  of 
appellant  was  such  as  to  compel  them  to  abandon  the  further 
prosecution  of  their  contract,  and  seems  to  be  unobjectionable. 
Instruction  No.  2  is  not  as  explicit  as  it  might  have  been,  but 
it  did  not  tend  to  mislead  the  jury  to  the  prejudice  of  appellant; 
and  appellant  certainly  can  not  complain  that  the  elements 
going  to  make  up  appellees'  damages  were  not  specifically  set 
out  in  view  of  the  first  instruction  given  upon  its  own  motion, 
by  which  the  jury  were  told  that  they  were  the  "judges  of  the 
damages  sustained  under  the  proof,''  and  should  "take  into 
consideration  all  of  the  evidence  and  facts  proven.^' 

It  was  the  duty  of  appellant  to  acquire  the  right  of  way 
for  its  road,  and  it  could  not  require  appellees  to  disregard  the 
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wishes  of  land-owners  merely  because  it  was  delayed  in  pro- 
curing such  right  of  way  by  legal  proceedings. 

Appellees  did  not  forfeit  their  right  to  the  fifteen  per  cent 
reserved  in  the  hands  of  the  company  if  they  were  driven 
from  the  work  by  the  unreasonable  and  arbitrary  conduct  of 
those  representing  the  company. 

Instructions  Nos.  6  and  7,  for  the  reasons  given^  were  prop- 
erly refused. 

Judgment  affirmed. 


Case  40— INDICTMENT— April  17. 

\m^  Kean  v.  Commonwealth. 

appeal  from  jefferson  circuit  court. 

1.  The  testimony  of  a  deceased  witness  given  at  a  former  trial 
of  the  same  case  and  same  issue  between  the  same  parties  is  com- 
petent evidence  on  a  subsequent  trial. 

2.  The  written  statement  in  a  bill  of  exceptions  of  the  testi- 
mony OF  THE  DECEASED  WITNESS  ON  THE  FORMER  TRIAL  IS  NOT 

ADMISSIBLE  in  a  criminal  prosecution  as  evidence  of  the  substance 
of  that  testimony,  being  in  violation  of  the  constitutional  right 
of  the  accused  to  meet  the  witnesses  face  to  face.  (Kentucky  Con- 
stitution, sec.  12,  art.  13.) 
8.  The  substance  of  the  testimony  of  a  deceased  witness  may 
be  proved  by  persons  who  were  present  at  the  former 
TRIAL  and  heard  the  statements  of  the  witness,  if  they  can  re- 
member and  state  the  substance  of  all  his  testimony. 

4.  But  evidence  in  a  bill  of  exceptions  may  be  read  in  a  civil  action  when 
the  witness  is  dead  and  a  retrial  has  been  ordered. 

5.  Proof  that  the  family  or  associates  of  a  witness  are  ih  bad 
REPUTE  is  inadmissible  to  impeach  his  character. 


.TC^H.} ^-^^'^ 


S.  M. 
White 

CITED 
Revised  Statutes,  pp.  230,  322. 
Constitution  of  Kentucky,  art.  8,  sec.  18. 
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8  Met  137-38,  Vandever  v.  Vandever. 

6  B.  Mon.  341,  Yaughan  and  McKee'B  heirs  v.  Hann. 

2  Bibb,  811,  Morris  v.  Morris. 

1  Bibb,  611,  Snelling  v.  Utterback,  &c 
6  Bosh,  565. 

John  Rodman,  Attorney-General,   ....     For  Appellee, 

CITED 
Criminal  Code,  section  334. 
Greenleaf* 8  Evidence,  250. 
Wharton's  Criminal  Law,  313. 
6  Bush,  571,  O' Brian  v.  Commonwealth. 

3  Bush,  481,  Hopkins  v.  Commonwealth. 

4  Hawkins's  Pleas  of  the  Crown. 
8  Met.  337,  Higgs  v.  Wilson. 

1  Archbold's  Criminal  Law,  406. 

2  Starkie's  Evidence,  48. 

17  B.  Mon.  407,  Comely  v.  Commonwealth. 
16  B.  Mon.  35,  Walston  v.  Commonwealth. 

JUDGE  PR  YOB  delivebed  the  opinion  op  the  cjoubt. 

The  appellant,  Henry  Kean,  was  indicted  in  the  Jefferson 
Circuit  Court,  charged  with  murdering  one  Avery.  He  has 
been  twice  tried  and  found  guilty  as  charged,  and  the  case  is 
in  this  court  the  second  time  for  revision.  A  witness  by  the 
name  of  Maddox,  who  testified  on  the  first  trial,  died  before 
the  second  trial  took  place.  His  evidence  was  embodied  in  a 
bill  of  exceptions  prepared  in  the  court  below  and  considered 
in  this  court  on  the  first  appeal.  On  the  second  trial  of  the 
case,  the  one  now  being  considered,  the  statements  purporting 
to  have  been  made  by  Maddox  as  contained  in  the  bill  of  evi* 
dence  were  permitted,  against  the  objections  of  the  accused, 
to  be  read  as  evidence  to  the  jury.  It  is  now  urged  by 
appelhuit's  counsel  that  the  admission  of  this  testimony  was 
in  violation  of  the  twelfth  section  of  the  bill  of  rights,  which 
provides  that  in  all  criminal  prosecutions  the  accUsed  hath 
the  right  to  meet  the  witnesses  face  to  face.  The  conviction 
of  the  accused  in  both  instances  was  upon  circumstantial  testi- 
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mony  alone^  and  the  learned  judge  selected  to  try  the  case 
in  the  court  below,  in  overruling  the  motion  for  a  new  trial, 
delivered  an  able  though  not  convincing  argument  in  favor 
of  the  competency  of  the  testimony  admitted.  Many  authori- 
ties are  referred  to  in  behalf  of  the  state  sustaining  the  right 
of  the  commonwealth  to  prove  by  other  witnesses  the  state- 
ments of  a  deceased  witness  made  under  oath,  in  the  same  case 
and  upon  the  same  issue  between  the  same  parties.  In  this  case 
Maddox  had  been  once  examined  as  a  witness,  and  the  whole 
current  of  authority  is  that  in  such  a  case  those  who  were 
present  and  heard  the  statements  of  the  deceased  witness  nnay 
testify  as  to  what  these  statements  were,  if  the  witnesses  so 
called  are  able  to  give  the  substance  of  all  that  was  said  by 
the  dead  witness  when  the  latter  testified.  The  requirement 
that  the  accused  shall  have  the  right  to  meet  the  witnesses 
face  to  face  is  thus  complied  with,  and  no  constitutional  right 
violated. 

The  question  in  this  case  is  not  whether  the  statements  of  a 
deceased  witness  on  a  former  trial  were  competent,  for  this  must 
be  conceded,  but  has  the  accused  been  deprived  of  a  consti- 
tutional right  in  permitting  a  written  statement  of  what  the 
deceased  witness  said  to  go  to  the  jury.  We  think  he*  has, 
and  that  a  witness  or  witnesses  should  have  been  called 
to  prove  these  statements  without  reference  to  what  was 
contained  in  the  bill  of  evidence.  The  evidence  in  a  bill  of 
exceptions  may  be  read  (when  the  witness  is  dead)  in  a  civil 
action  where  a  retrial  has  been  ordered,  but  we  have  found 
no  case  where  such  testimony  has  been  allowed  in  a  criminal 
prosecution.  The  testimony  of  what  a  deceased  witness  stated 
is  competent  in  either  a  civil  action  or  criminal  prosecution, 
but  the  mode  of  proving  it  is  different.  In  a  civil  case  either 
mode  may  be  adopted,  but  in  a  criminal  prosecution  the  state- 
ments must  be  proved  by  living  witnesses  who  speak  from  their 
own  recollection  of  what  the  deceased  witness  said.     These 
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witoeBses  are  before  the  accused  and  the  jury.  The  accused 
has  the  right  to  cross-examine  and  to  know  or  ascertain  from 
the  witness  that  he  is  detailing  in  substance  all  that  was  spoken 
by  the  deceased  witness;  without  this  he  is  deprived  of  any 
oral  examination^  or  of  even  knowing  who  is  to  testify  against 
him.  It  is  the  presence  of  the  witness  that  this  provision  of 
the  bill  of  rights  entitles  the  accused  to  have.  The  competency 
of  the  testimony  when  offered  is  with  the  courts  but  the  right 
of  the  accused  to  see  or  confront  the  witness  is  an  indispen- 
sable requirement. 

In  this  case  the  evidence  of  the  deceased  witness  was  reduced 
to  writing  by  one  of  the  counsel  for  the  accused  from  notes  of 
the  testimony  taken  by  the  judge  presiding  at  the  first  trial. 
It  is  shown  by  this  attorney  that  these  notes  were  inaccurate. 
The  judge  is  not  called  on  to  testify^  or  the  right  to  cross- 
examine  allowed  in  order  that  the  accused  may  know  how 
much  of  the  testimony  was  omitted,  or  whether  the  attorney 
had  embodied  in  the  bill  of  evidence  the  substance  of  all  the 
witness  stated. 

In  this  case  others  seem  to  have  been  charged  with  the  com- 
mission of  the  crime  in  connection  with  the  accused.  His 
aasociations  with  these  parties  as  to  time,  place,  etc.,  as  well  as 
many  other  circumstances,  are  necessary  to  be  shown  by  the 
commonwealth  in  order  to  make  an  unbroken  chain  of  testi- 
mony against  the  accused.  A  fact  or  circumstance  proven  on 
the  first  trial,  and  then  regarded  as  immaterial  by  the  court 
and  counsel,  might  become  of  vast  importance  to  the  accused 
on  the  second  trial,  and  therefore  the  necessity  of  having  the 
witness  before  the  jury  in  order  that  the  accused  may  cross- 
.  examine. 

Section  365  of  the  Code  provides  ^'that  in  making  an  ex- 
ception only  so  much  of  the  evidence  shall  be  given  as  is 
necessary  to  explain  it,  and  no  more.'^  This  court  has  no 
power  to  reverse  a  judgment  of  conviction  in  a  criminal  case 
Vol.  X.— 14 
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for  the  reason  that  the  evidence  does  not  authorize  it.  If  there 
is  any  proof  conducing  to  show  the  prisoner's  guilty  the  judg- 
ment must  be  sustained  in  this  court,  unless  there  has  been 
some  error  of  law  to  the  prejudice  of  the  accused  committed 
during  the  progress  of  the  trial,  and  for  which  this  court,  bj 
the  provisions  of  the  Code,  has  the  power  to  reverse.  The 
court  below  therefore  in  making  out  a  bill  of  evidence  in  a 
criminal  case  only  gives  so  much  of  it  as  will  enable  this  court 
to  determine  the  questions  of  law  arising  on  the  facts,  and 
would  necessarily  omit  many  circumstances  or  facts  that  were 
or  might  be  of  importance  to  the  accused  before  a  jury,  and 
of  but  little  consequence  in  this  court. 

The  evidence  in  the  case  was  taken  down  on  the  last  trial, 
and  adds  nearly  one  thousand  pages  to  the  record,  and  it 
might  well  happen  that  the  substance  of  all  that  was  said  by 
this  witness  was  not  contained  in  the  bill  of  evidence.  It  is  a 
constant  occurrence  for  counsel  on  opposite  sides  to  disagree 
as  to  what  a  witness  has  sworn  to,  both  recollecting  with  equal 
clearness,  and  the  court  determining  the  issue  between  them 
more  with  the  view  of  having  the  legal  questions  arising  pre- 
sented properly  to  this  court  than  to  get  the  substance  of  all 
the  witness  said.  Even  those  who  are  present  and  favorably 
inclined  to  one  party  are  very  apt  to  make  the  language  used 
by  the  witness  conform  to  their  own  wishes,  and  hence  the 
absolute  necessity  of  giving  to  the  accused,  when  his  life  or 
liberty  is  involved  in  the  issue,  the  right  of  cross-examination. 
This  right  of  the  accused  to  confront  the  witness  testifying 
against  him  is  declared  in  both  the  Federal  and  state  constitu- 
tions, and  doubtless  in  the  constitution  of  every  state  in  the 
union.  A  right  indispensable  to  the  citizen  when  his  life  or  < 
liberty  is  involved,  and  the  admission  of  this  silent  witness  is, 
in  our  opinion,  in  plain  violation  of  the  twelfth  section  of  the 
bill  of  rights.  (5  Ohio,  354;  10  Hum.  486;  Walston  v.  The 
Commonwealth,  16  B.  Mon.  15.) 
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It  is  maintained  by  counsel  for  the  state  that  the  evidence^ 
conceding  it  to  be  incompetent,  did  not  prejudice  the  rights 
of  the  accused.  The  persistency  of  counsel  for  the  state  in 
the  court  below  in  having  it  before  the  jury,  as  well  as  the 
importance  attached  to  the  question  by  the  judge  presiding 
at  the  trial,  is  sufficient  evidence  of  its  importance  without 
analyzing  the  testimony  to  show  it.  It  is  also  insisted  that 
as  the  admission  of  incompetent  testimony  was  not  made  a 
ground  for  a  new  trial  in  the  court  below,  this  court  has  no 
jurisdiction  over  the  question.  This  question  has  heretofore 
been  decided  in  the  case  of  Johnson  v.  The  Commonwealth 
(9  Bush,  224). 

The  instructions  given  contain,  in  substance,  the  law  of  the 
case.  Instruction  No.  4  is  rather  an  argument  upon  the  effect 
of  a  confession  than  an  instruction  to  the  jury ;  as  an  abstract 
proposition  of  law  it  can  not  be  questioned,  but  in  its  applica- 
tion to  the  facts  of  a  case  we  doubt  whether  a  jury  should  be 
told  that  a  confession  voluntarily  made  was  among  the  most 
effectual  proofs  in  the  case.  The  confession  had  been  permitted 
to  go  to  the  jury,  and  they  should  have  been  left  to  .consider 
it  in  connection  with  the  other  testimony  in  the  case.  The 
caution  given  juries  in  receiving  proof  of  verbal  confession 
has  always  been  held  proper  by  reason  of  the  humane  and 
mercifnl  considerations  to  which  the  accused  is  always  entitled 
when  on  trial  upon  an  issue  involving  his  liberty  or  life. 

No  reversal  would  have  been  had,  however,  by  reason  of 
this  instruction,  as  we  are  well  satisfied  the  substantial  rights 
of  the  accused  were  not  affected  by  it.  The  other  objections 
made  to  the  rulings  of  the  court  are  not  available,  even  if 
such  rulings  were  erroneous,  as  they  are  questions  over  which 
this  court  has  no  revisory  power. 

It  is  proper  to  suggest  that  in  impeaching  the  character  of 
a  witness,  by  showing  that  he  is  not  entitled  to  credit  on  oath, 
proof  that  his  family  or  associates  are  in  bad  repute  is  clearly 
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incompetent.  It  is  the  general  character  of  the  witness  assailed 
that  is  in  issue^  and  not  that  of  his  &mily. 

We  have  examined  this  large  record  carefully,  and  refrain 
from  expressing,  as  we  have  no  right  to  do  so,  an  opinion  as  to 
the  guilt  or  innocence  of  Henry  Kean  ;  but  whatever  his  con- 
dition in  life  may  be,  or  the  circumstances  surrounding  him, 
he  is  entitled  to  a  fair  and  impartial  trial  and  the  maintenance 
of  his  constitutional  rights. 

The  judgment  of  the  court  below  is  reversed,  and  cause 
remanded  with  directions  to  award  to  the  appellant  a  new  trial 
and  for  further  proceedings  consistent  with  this  opinion. 


Case  41— INDICTMENT— April  17. 

Weatherford   v.  Commonwealth. 

appeal  from  hickman  circuit  court. 

1.  The  appellate  jurisdiction  of  the  Court  of  Appeals  ik 

FELONY  CASES  Is  limited  by  section  334  of  the  Criminal  Code  of 
Practice.  It  can  not  reverse  a  judgment  in  such  eases  for  a  defect 
in  the  indictment  that  does  not  authorize  an  arrest  of  judgment 

A  judgment  can  be  arrested  only  when  the  facts  stated  in  the 
indictment  do  not  constitute  a  public  offense  within  the  jurisdiction 
of  the  court.     (Criminal  Code,  sec.  271.) 

2.  Though  several  persons  re  jointly  indicted  for  distinct 

OFFENSES  charged  to  have  been  jointly  committed,  when  not 
susceptible  of  a  joint  commission,  if  the  indictment  charged  the 
one  on  trial  in  person  with  the  commission  of  the  offense,  the  judg- 
ment should  not  be  arrested. 

8.  When  the  indictment  is  joints  if  it  appear  in  proof  that  the  party  on 
trial  was  the  only  one  concerned  in  the  commission  of  the  offense, 
there  may  be  a  verdict  and  judgment  against  him  the  same  as 
though  he  was  indicted  alone.  (Bishop  on  Criminal  Procedure, 
sec.  223.) 

4.  Instructions  should  be  identified  in  the  record. 
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E.  I.  Bullock, For  Appellant, 

CITED 
Beviaed  Statutes,  chap.  28,  art.  4,  1  Stanton,  87d-80. 
3  Starkie  on  Evidence,  p.  1267. 
Criminal  Code,  aec.  130. 

John  Rodman,  Attorney-General,  ....     For  Appellee, 

CITED 
1  Buflsell  on  Crimes,  557,  563,  564,  562. 
Wharton's  Criminal  Law,  113,  117. 

JUDGE  LINDSAY  deuyered  the  opiniok  op  the  coukt. 

It  is  objected  that  the  indictment  in  this  case  charges  four 
persons  with  the  commission  of  the  offense  of  rape,  as  defined 
by  section  4,  article  4,  chapter  28,  of  the  Revised  Statutes ;  said 
section  provides  that  "  whoever  shall  unlawfully  and  carnally 
know  any  white  woman  against  her  will  or  consent,  or  by 
force  or  while  she  is  insensible,  shall  be  guilty  of  rape,  and 
shall  be  confined  in  the  penitentiary  from  ten  to  twenty  years." 
Appellant's  counsel  insists  that  this  statutory  definition  super- 
sedes the  common-law  definition  of  the  crime  in  question,  and 
Aat,  inasmuch  as  "carnal"  knowledge  of  the  woman  seems  to 
be  an  indispensable  element  of  the  ofiense,  there  can  be  (under 
the  statute)  no  principals  in  the  second  degree,  and  hence  that 
an  indictment  against  more  than  one  person  for  an  offense  that 
can  not  be  jointly  committed  is  necessarily  defective. 

This  supposed  defect  appellant  attempted  to  take  advantage 
of  by  demurrer.  His  demurrer  was  overruled,  and  of  this 
he  complains.  We  need  not  inquire  whether  the  action  of  the 
cirenit  judge  in  overruling  said  demurrer  was  or  not  correct. 

The  power  of  this  court  to  reverse  in  cases  of  felony  is  by 
express  statute  limited  to  errors  of  law  committed  by  the  lower 
court  in  ''admitting  or  rejecting  important  evidence,"  "in 
instmcting  or  in  refusing  to  instruct  the  jury,"  "in  failing 
to  arrest  the  judgment,"  and  "in  allowing  or  disallowing  a 
peremptory  challenge."    (Sec.  334  Criminal  Code  of  Practice.) 
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We  can  not  reverse  for  a  defect  in  the  indictment  that  does 
not  authorize  an  arrest  of  the  judgment;  and  a  judgment  of 
conviction  in  a  prosecution  for  felony  can  be  arrested  only 
when  the  facts  stated  in  the  indictment  do  not  constitute  a 
public  offense  within  the  jurisdiction  of  the  court.  (Sec.  271 
Criminal  Code.) 

It  can  not  be  pretended  that  the  indictment  in  this  case 
does  not  charge  a  public  offense  committed  by  the  appellant, 
and  within  the  jurisdiction  of  the  Hickman  Circuit  Court. 
It  may  be  that  four  persons  charged  with  four  distinct  offenses 
have  been  jointly  indicted^  or  that  Weatherford  is  charged 
with  having  jointly  with  others  committed  an  offense  which 
is  not  susceptible  of  being  committed  by  more  than  one  per- 
son ,•  but,  however  this  may  be,  it  is  clear  from  the  indictment 
and  from  the  facts  therein  stated  that  Weatherford  in  person  is 
charged  with  having  committed  the  crime  of  rape  upon  the 
person  of  Fannie  Shelton. 

It  results  therefore  that  the  court  below  did  not  err  in 
overruling  the  motion  to  arrest  the  judgment.  For  reasons 
already  given  it  is  not  necessary  to  investigate  the  supposed 
error  as  to  the  time  at  which  the  offense  is  charged  to  have  been 
committed. 

The  bill  of  exceptions  shows  that  an  instruction,  designated 
as  instruction  No.  4,  was  given  on  motion  of  the  common- 
wealth. It  is  not,  however,  embodied  in  the  bill  of  exceptions; 
and,  although  a  paper  purporting  to  be.  instruction  No.  4  is 
copied  into  the  record,  there  is  no '  statement  either  by  the 
court  or  the  clerk  tending  to  identify  it.  We  might  there- 
fore decline  to  consider  it;  but,  treating  it  as  the  instruction 
actually  given,  we  do  not  see  that  it  is  erroneous. 

Where  the  indictment  is  joint,  if  it  shall  appear  in  proof 
that  the  party  on  trial  was  the  only  one  concerned  in  the 
commission  of  the  offense,  there  may  be  a  verdict  and  judg- 
ment against  him  the  same  as  though  he  was  indicted  alone. 
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(1  Bishop  on  Criminal  Procedure^  sec.  223.)  If  therefore 
instractions  Nos.  3  and  4  conflict^  it  is  because  No.  3  is  more 
&vorable  to  appellant  than  it  should  have  been^  and  the  con- 
flict mast  have  operated  to  the  advantage  of  the  accused  if  it 
alfected  the  jury  at  all. 

We  perceive  nothing  in  the  record  authorizing  the  inter- 
ference of  this  court. 

The  judgment  is  afiSrmed. 
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Oasb  1— petition  ORDINABY-Junb  12. 

Ayars,  &c.  v.  Cox. 

AFFBAIi  FROM  JBFFBB80K  OOUBT  OP  OOMMOIT  PLBA8. 
1.  JUBTIOJBB   MAY  FINB    FOR    FAILUBE   TO    WORK  ON    ROAD.— JoBticeS 

of  the  peace  have  jurisdiction  to  ijnpose  fines  against  persons  for 
fedlnie  or  refiisal  to  attend  and  work  on  roads  upon  which  they  had 
been  assigned  to  work,  as  provided  in  section  28,  article  1,  chapter 
84,  BeTised  Statutes. 

1  A  capiaa  pro  fine  or  other  final  process  may  be  issued  by  the  justice 
to  enforce  a  judgment  in  such  case  in  favor  of  the  commonwealth. 
(Section  15,  article  12,  chapter  83,  Revised  Statutes.) 

8.  TiTATCTT.rrv  OF  JUDICIAL  OFFICERS. — Where  a  person  having  a  special 
or  limited  judicial  authority  does  any  act  beyond  the  scope  of  his 
authority,  or  where  an  officer  acting  within  the  limits  of  his  juris- 
diction is  actuated  by  malicious  motives,  he  renders  himself  liable 
aa  a  trespasser  to  any  party  injured  thereby. 

4,  Bui  no  action  can  be  maintained  against  any  person  for  any  judicial 
act  done  within  the  limits  of  his  jurisdiction,  even  though  he 
should  act  illegally  or  erroneously,  unless  he  acts  from  impure 
and  corrupt  motives.    (Bevill,  &c.  v.  Pettit,  3  Met.  314.) 

&  An  order  of  commitment  of  a  prisoner  to  jail  should  state  the 
cause  of  commitment  and  the  length  of  time  he  is  to  be  held ;  but 
such  a  failure  in  this  case  was  an  error  of  judgment  on  the  part  of 
the  officer  making  the  order. 

(201) 
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JUDGE  PETEBS  dsliyebed  the  opinion  of  the  cotjbt. 

This  action  was  brought  by  appellee  against  appellants^ 
and  in  his  petition  he  alleges  that  in  May^  1872^  appellants 
nnlawAiIly^  wrongfully,  and  against  his  will  imprisoned  and 
confined  him  in  the  jail  of  the  county  of  Jefferson  and  state 
of  Kentucky  for  a  long  space  of  time — ^to  wit,  for  more  than 
twenty-eight  hours — to  his  damage  $5,000,  and  prays  judg- 
ment for  that  sum  against  them. 

Appellant  Ayars  for  his  defense  says  that  at  the  time  of 
the  transaction  complained  of  he  was  a  justice  of  the  peace 
in  and  for  the  county  and  state  aforesaid,  duly  commissioned 
and  qualified;  that  in  the  month  of  May,  1872,  a  proceeding 
was  instituted  before  him  against  appellee,  in  the  name  of  the 
commonwealth  of  Kentucky,  for  fiiiling  to  work  on  the  public 
highway  in  said  county ;  that  judgment  was  rendered  against 
appellee;  and  he  having  failed  for  the  space  of  seventeen  days 
after  the  rendition  of  said  judgment  to  pay  the  same,  that  he, 
acting  in  his  official  capacity,  without  malice  and  according  to 
the  best  of  his  judgment,  and  at  the  instance  and  in  the  name 
of  the  commonwealth,  issued  a  capias  pro  fine  against  appellee ; 
that  said  writ  was  placed  in  the  hands  of  appellant  Hord,  a 
duly  qualified  constable  of  said  county,  to  execute;  and  ap- 
pellee, having  refused  to  pay  said  judgment,  was,  as  appellant 
was  informed,  imprisoned  for  a  short  time.  He  denies  that 
said  imprisonment  was  unlawful;  and  he  filed  with  his  answer 
copies  of  the  proceedings  against  appellee  from  the  records  in 
his  court. 

Hord  filed  a  separate  answer,  in  which  he  substantially 
repeats  the  statement  of  Ayars  as  to  the  suing  out  of  the 
warrant  in  the  name  of  the  commonwealth  against  appellee, 
the  rendition  of  the  judgment,  and  the  issuing  of  the  capias 
fro  fine  thereon,  directed  to  any  constable  of  said  county,  and 
says  the  same  was  placed  in  his  hands,  being  then  a  constable 
for  said  county  duly  qualified;  and  that,  acting  officially  and 
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in  good  faith^  he  did,  in  obedience  to  the  command  of  said 
writ,  arrest  appellee,  which  he  avers  it  was  his  duty  to  do. 

Camp,  in  his  separate  answer,  avers  that  he  was  at  the  date 
of  said  transaction  the  jailer  of  Jeflferson  County,  duly  elected 
and  qualified  as  such ;  that  appellee  was  brought  and  delivered 
to  him  by  Hord,  a  constable  of  said  county,  with  an  order 
from  Ayars,  a  justice  of  the  peace  for  said  county,  to  him  to 
take  appellee  into  his  custody,  etc.  The  order  of  commitment 
is  filed  as  a  part  of  the  evidence  in  the  case.  { 

Upon  these  issues  the  parties  went  to  trial,  which  resulted 
in  a  joint  verdict  against  all  the  defendants  for  two  hundred  I 
and  fifty  dollars  in  damages.  And  their  motion  for  a  new 
trial  having  been  overruled  and  a  judgment  rendered  against 
them  for  the  damages  found  by  the  jury,  they  prosecute  this 
appeal. 

There  is  but  one  count  or  paragraph  in  the  petition,  and 
the  only  Wrong  therein  complained  of  is  the  alleged  unlawful 
confinement  in  the  jail  of  the  county  of  Jefferson  for  more 
than  twenty-eight  hours.  Consequently,  if  appellee  received 
any  other  injury  at  the  hands  of  appellants,  he  has  not  sought  I 
a  redress  therefor  in  this  action. 

On  the  trial  Dravo  proved  that  he  was  the  surveyor  of  the 
precinct  of  the  public  road  in  which  appellee  resided,  and  that 
it  was  in  the  district  of  Jefferson  County  for  which  appellant 
Ayars  was  justice  of  the  peace  and  Hord  was  constable;  and 
having  determined  about  the  4th  of  May,  1872,  to  work  that 
part  of  the  highway  of  which  he  was  surveyor,  he  proceeded 
to  notify  the  persons  in  his  district  subject  to  such  service; 
and  appellee  being  one  of  them,  he  prepared  a  notice  in  due 
form  for  him  and  a  man  named  McAndre,  both  of  whom  were  j 
at  the  time  residing  with  and  laboring  for  one  W.  B.  Crawford; 
that  he  went  with  a  Mr.  Cummins  to  the  house  of  Crawford  \ 
to  serve  the  notice  on  Cox  and  McAndre,  and  found  them 
eating  supper;  that  so  soon  as  he  entered  the  room  they  both 
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ran  out  at  the  back  door,  and  he  then  left  the  notices  for 
them,  in  which  the  days  he  required  them  to  attend  and  work 
the  road  were  named.  They  failed  to  attend;  and  the  witness 
stated  he  went  to  appellant  Ayars,  justice  of  the  peace  as 
aforesaid,  informed  him  of  the  facts,  and  requested  him  to 
issue  a  warrant  against  them  for  their  failure  to  attend  and 
perform  the  labor  required;  that  the  warrant  was  issued,  and 
he  attended  at  the  residence  of  Esquire  Ayars  as  a  witness  on 
the  trial  of  the  case  against  appellee  and  McAndre,  who  also 
were  examined  as  witnesses,  and  after  hearing  the  evidence 
judgment  was  rendered  against  each  of  them  for  four  dollars ; 
that  Crawford,  with  whom  they  both  resided,  promised  to  pay 
the  fines,  and  they  all  left  together. 

Hord  proved  that  the  trial  of  appellee  was  on  the  13th  of 
May,  1872;  that  the  justice  proposed  to  continue  the  case  to  a 
subsequent  day,  but  that  the  defendants  both  insisted  on  being 
tried  then,  which  was  assented  to,  and  afl«r  the  evidence  of 
both  parties  was  heard  judgment  was  rendered  against  each 
of  the  defendants  for  four  dollars;  that  Crawford,  with  whom 
they  lived,  promised  to  pay  the  same,  and  named  a  certain  day 
on  which  he  agreed  to  meet  the  witness  in  the  city  of  Louisville 
and  pay  him ;  that  he  attended  at  the  time  and  place  appointed, 
but  Crawford  failed  to  attend;  that  he  afterward  informed 
Esquire  Ayars  of  his  failure  to  pay  the  money,  and  Ayars, 
on  the  30th  of  May,  1872,  issued  a  capias  pro  fine,  which  the 
witness  says  he  executed  by  taking  the  defendants  therein 
named  before  said  justice,  who  gave  him  an  order  for  their 
commitment,  and  he  went  with  them  to  the  "  white  cottage," 
where  they  met  O.  P.  Williamson  and  William  Daniels,  who 
offered  to  pay  the  fines.  McAndre  accepted  the  offer,  and  he 
was  discharged ;  but  that  Cox  declined  the  offer,  and  he  then, 
under  the  mittimvs,  delivered  him  to  the  jailer  of  Jefferson 
County.  Other  evidence  was  before  the  jury,  which  need  not 
be  recited. 
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After  having  refbsed  quite  a  number  of  inetructions  asked 
for  by  both  parties  the  court  gave  the  following :  "  That  as  to 
all  the  defendants  the  law  is  for  the  plaintifiP^  and  they  must  so 
find;  but  it  is  the  province  of  the  jury  to  assess  the  damages, 
which  they  are  at  liberty  to  do,  against  the  defendants  collec- 
tively or  separately.  In  assessing  the  damages  they  may  take 
into  consideration  all  the  facts  and  circumstances  proved  in 
the  case/^ 

The  propriety  of  giving  that  instruction  presents  the  prin- 
cipal question  in  the  case,  and  that  involves  an  inquiry  into 
the  legal  power  of  the  justice  to  try  appellee  for  a  failure  to 
work  on  the  road,  and  the  mode  of  enforcing  the  judgment 
against  him. 

Section  22,  article  1,  chapter  84,  of  the  Revised  Statutes 
provides  that  all  male  persons  over  sixteen  and  under  fifty 
years  of  age  who  are  able  to  labor,  except  ministers  of  the 
gospel,  shall  be  assigned  to  work  on  some  road.  •  (2  Eevised 
Statutes,  p.  290.) 

Section  23,  article  1,  of  said  chapter,  which*  provided  that 
persons  assigned  to  work  on  roads  and  who  failed  to  attend 
at  the  time  and  place  appointed  to  perform  the  work  required 
should  be  subject  to  a  fine  of  J1.25  per  day  for  each  day  he 
failed  to  attend,  was  amended  by  an  act  approved  June  3, 1865, 
which  provides  that  thereafter  the  fine  imposed  by  said  section 
for  a  failure  or  refusal  to  attend  and  labor  on  the  road  shall  be 
$2.50  for  each  day  instead  of  $1.25,  to  be  collected  by  warrant 
in  the  name  of  the  commonwealth.     (Myers's  Supp.  415.) 

The  justice,  Ayars,  had  jurisdiction  of  the  case,  and  when 
applied  to  it  was  his  duty  to  issue  a  warrant  against  appellee, 
in  the  name  of  the  commonwealth,  to  appear  before  him  or 
some  other  justice  of  the  peace  to  answer  to  the  charge,  and 
to  render  such  judgment  in  the  case  as  the  law  and  the  facts 
authorized;  and  when  judgment  is  rendered  in  favor  of  the 
commonwealth  he  may  issue  a  capias  pro  fine  or  other  final 
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process  to  enforce  it.  (Section  16^  article  12,  chapter  83, 
Revised  Statutes.) 

In  Revill,  Stribling,  Foster  and  Martin  v.  Pettit  (3  Met.  314) 
this  court  said,  ^'The  general  principle  which  exempts  judicial 
officers  of  all  grades  from  answering  in  a  private  action  for 
any  judgment  given  in  the  due  course  of  the  administration 
of  justice  is  well  settled.  .  ,  .  That  no  action  can  be 
supported  against  any  person  acting  judicially  within  the 
limits  of  his  jurisdiction,  although  he  should  act  illegally  or 
erroneously,  unless  he  has  acted  from  impure  and  corrupt 
motives.'^  There  are  then  two  distinct  classes  of  cases  to 
which  this  principle  of  judicial  protection  does  not  apply: 
fird,  where  a  person  having  a  special  or  limited  judicial 
authority  does  any  act  beyond  the  scope  of  his  authority; 
and  secondly,  where,  although  acting  within  the  limits  of  his 
jurisdiction,  he  is  actuated  by  malicious  or  corrupt  motives. 
In  either  case  the  judge  or  magistrate  renders  himself  liable 
as  a  trespasser  to  the  party  injured. 

In  this  case  neither  malice  nor  corruption  is  alleged  or 
attempted  to  be  proved;  and  we  think  it  has  been  demon- 
strated that  the  justice  has  not  acted  beyond  the  scope  of  his 
authority. 

It  is  true  that  the  order  of  commitment  is  not  as  specific  as 
it  should  have  been,  as  it  failed  to  state  the  cause  of  commit- 
ment and  the  length  of  time  the  defendant  should  be  held; 
but  that  was  a  mere  error  of  judgment. 

We  deem  it  unnecessary  to  notice  the  various  instructions 
asked  for  by  both  parties  and  refused  by  the  court,  as  the 
principles  herein  stated  as  applicable  to  the  case  will  govern 
in  any  subsequent  trial.  The  precepts  under  which  the 
constable  and  jailer  acted  were  sufficient  to  protect  them. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded with  directions  to  award  a  new  trial  and  for  further 
proceedings  consistent  herewith. 
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Cabb  2-MANDAMUS-Junb  12. 

Garrard  County  Court  v.  Boyle  County  Court 

APPEAL    FBOM    BOYLE    OIBGUIT    OOUBT. 
BbIDGES  OYEB  WATER-OOUBSES   BETWEEN  ABJOININa  COUNTIES.— 7^ 

county  court  of  one  county  can  not  compel  the  county  court  of  an 
adjoining  county  to  take  steps  or  provide  means  to  oonstmet  a 
bridge  between  the  two  counties.  I 

Both  counties  having  a  unity  of  interest  in  the  building  of  a  bridge, 
each  should  contribtlte  to  its  erection,  and  each  should  have  a  voice 
as  to  the  necessity  and  expediency  of  making  the  expenditure. 

When  the  two  counties  differ  upon  the  question  of  expediency,  and 
the  county  court  of  one  refuses  to  act,  the  circuit  court  of  that 
county  is  made  the  arbiter  between  them.  (Revised  Statutes, 
chap.  84,  sees.  30-85.) 

The  circuit  judge  being  upon  the  ground^  and  knowing  the  wanti, 
necessities,  and  financial  condition  of  each  county  and  its  inhabit- 
ants, his  judgment  is  entitled  to  great  weight  and  is  affirmed  in 

this  case.  i 

I 


McKee  &  Hopper, 

Owsley  &  Burdett,  y For  Appellant^ 

James  A.  Anderson^ 

CITED 
Revised  Statutes,  chap.  84,  art.  2,  sees.  33-35,  2  Stanton,  292. 
Act  of  1797,  2  M.  A  B.,  p.  1398. 
Constitution  of  Kentucky,  art.  4,  sec.  33. 
Oooley's  Con.  Lim.,  2d  ed.,  pp.  528,  479,  480,  588,  586,  518. 
Tapping  on  Mandamus,  pp.  12,  176. 
Bevised  Statutes,  chap.  27,  1  Stanton,  328. 
Bevised  Statutes,  chap.  26,  art  3,  sees.  1,  3. 
Civil  Code,  sees.  523-27.        21  N.  Y.  697,  People  v.  Smith. 
2  Duvall,  502,  Christian  County  Court  v.  Bankin,  Ac. 

15  B.  Mon.  155,  Harrison  County  Court  v.  Smith. 
18  B.  Mon.  17,  City  of  Louisville  v.  Kean. 
18  B.  Mon.  426,  Goheen  v.  Myers. 

16  B.  Mon.  798,  Newport  v.  Taylor. 
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For  Appellee, 


DiTKHAM  &  Jacobs,  .    .  ^ 
Van  Winkle  &  Bodes, 
Bell  &  Harding,    .     . 
John  D.  Goodlob,    .    .  - 

CITED 

Beviaed  Statutes,  chap.  84,  art.  1,  sees.  3^35. 

1  Session  Acts  1861-62-63,  pp.  320,  321. 

7  J.  J.  Marsh.  208,  Commonwealth  for  use,  &c.  v.  McFarland. 

JUDGE  PBYOR  deuyerbd  the  opinion  of  the  court. 

The  question  involved  in  this  controversy  is  to  be  deter- 
mined by  a  proper  construction  of  the  statute  under  which 
these  proceedings  were  had.  If  the  legislature  had  vested 
the  county  court  of  one  county  with  the  power  to  compel  the 
citizens  of  another  county  to  aid  in  the  construction  of  such 
improvements  as  might  be  deemed  by  the  one  conducive  to 
the  interests  of  both,  the  constitutional  question  made  in  this 
case  would  necessarily  have  to  be  considered;  but  in  our 
opinion  no  such  construction  should  be  given  the  act,  nor  can 
we  see  how  such  unjust  and  oppressive  legislation  could  be 
legitimately  exercised. 

Adjoining  counties  being  often  jointly  interested  in  making 
such  improvements  as  building  bridges,  making  roads,  etc., 
some  legislation  was  required  to  enable  the  legally-constituted 
authorities  of  the  two  to  co-operate  in  the  construction  of 
improvements  in  which  they  had  a  common  interest. 

The  spirit  and  meaning  of  the  enactment  passed  to  accom- 
plish this  purpose  is  that  when  both  counties  deem  it  expedient 
to  make  such  an  improvement  a  commissioner  shall  be  appointed 
by  each,  and  the  appointment  of  a  commissioner  by  one  county, 
with  notice  of  that  fact  to  the  other,  is  but  an  invitation  to  the 
latter  to  unite  with  the  former  in  the  undertaking. 

When  the  county  court  of  the  county  notified  refuses  to 
comply  with  the  request  or  unite  in  the  work  the  circuit  court 
of  that  county  is  made  the  arbiter  between  the  two,  with 
Vol.  X.— 15 
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authority  to  determine  from  the  facts  adduced  whether  or  not 
the  county  refusing  to  act  shall  aid  in  the  erection  of  the 
bridge. 

It  is  unreasonable  to  suppose  that  the  legislature  intended, 
as  between  adjoining  counties  containing  the  same  character 
of  population,  the  courts  of  each  vested  with  similar  jurisdic- 
tion, and  their  people  interested  alike  in  the  social  and  business 
relations  of  each,  to  confer  upon  the  one  the  sole  power  to 
judge  of  the  necessity  and  expediency  of  constructing  im- 
provements that  in  the  opinion  of  the  one  county  only  would 
redound  to  the  interests  of  both. 

All  the  sections  of  the  statute  with  reference  to  the  exercise 
of  this  alleged  right  must  be  construed  together  in  order  to 
arrive  at  the  legislative  intent.  It  is  true  the  language  of  the 
33d  section  (chapter  84  of  the  Revised  Statutes)  is  ''that 
where  the  county  court  of  one  county  shall  deem  it  advisable 
to  erect  a  bridge,  etc.,  the  court  shall  appoint  a  commissioner, 
etc.,  and  notify  the  court  of  the  adjoining  county  thereof, 
and  request  the  latter  to  appoint  a  like  commissioner,  and  it 
shall  be  the  duty  of  the  court  so  requested  to  appoint  such 
commissioner,  and  the  two  are  to  proceed  to  contract  for 
the  construction  of  the  bridge.'' 

Although  the  language  used  in  this  section  would  imply 
that  a  demand  made  by  the  one  should  be  complied  with  by 
the  other,  still  the  legislature  gave  to  this  language  its  proper 
interpretation  in  the  two  succeeding  sections  (34  and  35)  with 
reference  to  the  same  subject. 

Section  34  provides  that  when  the  court  of  the  adjoining 
county  refuses  to  appoint  a  commissioner  the  circuit  court 
of  the  county  so  ''  refusing  may  issue  a  writ  of  mandamus  to 
the  county  court,  requiring  it  to  show  cause  why  an  order  shall 
not  be  entered  up  directing  the  appointment  of  a  commissioner 
and  the  erection  of  the  bridge.'' 

Section  35  provides  that  when  the  mandamus  is  returned 
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the  '^circuit  court  shall  hear  and  consider  such  evidence 
teaching  the  matter  as  either  party  may  adduce^  and  shall 
either  dismiss  the  proceeding  or  award  a  peremptory  man- 
damns^  as  may  seem  proper/' 

If  it  was  intended  that  the  judgment  of  the  court  of  the 
county  first  acting  should  be  final  as  to  the  expediency  of 
erecting  the  improvement,  and  to  deny  the  county  notified  the 
right  to  exercise  any  discretion  in  regard  to  it,  why  vest  the 
circuit  court  with  power  to  hear  and  consider  such  evidence 
as  either  party  may  adduce,  with  the  additional  right  to 
dismiss  the  proceeding,  etc. 

The  action  of  the  appellant  being  imperative,  as  maintained 
by  counsel,  all  the  circuit  court  could  have  done  was  to  require 
upon  the  hearing  a  compliance  at  once  by  the  apj)ellee  with 
the  order  made  by  the  appellant,  a  construction  not  warranted 
by  the  spirit  and  meaning  of  the  section  upon  which  it  is 
based,  and  shown  to  be  clearly  erroneous  by  the  sections 
succeeding  it — ^the  three  taken  together  removing  any  doubt 
as  to  the  real  meaning  of  the  act.  Both  the  counties  having 
a  unity  of  interest  in  the  building  of  the  bridge,  each  should 
contribute  to  its  erection,  and  each  should  have  a  voice  as 
to  the  necessity  and  expediency  of  making  the  expenditure. 
Where  they  differ  upon  the  question  of  expediency  the  circuit 
judge  is  made  the  arbiter  between  them. 

There  is  no  doubt  but  that  the  citizens  of  each  of  these 
counties  are  interested  in  increasing  the  facilities  for  travel, 
trade,  and  commerce  between  the  two,  and  the  erection  of  this 
bridge  would  doubtless  be  of  some  benefit  to  all,  and  of  great 
benefit  to  those  living  near  the  point  where  it  is  proposed  to 
locate  it.  It  appears,  however,  that  there  are  two  bridges 
already  constructed  over  Dix  River,  upon  roads  leading  from 
the  one  county-seat  to  the  other,  and  a  third  one  in  process 
of  construction.  The  county  of  Boyle  is  or  was  at  the  hearing 
of  this  cause,  involved  in  an  indebtedness  of  fifty  thousand 
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dollars  j  and  its  coanty  court  might  well  hesitate  before  bur- 
dening the  citizen  with  an  increase  of  taxation. 

There  is  certainly  a  conflict  in  the  testimony  apon  the 
question  of  expediency  in  the  erection  of  this  bridge;  and 
the  circuit  judge  to  whom  this  legal  controversy  has  been 
submitted  by  the  act  being  upon  the  ground^  and  knowing 
the  wants^  necessities^  and  financial  condition  of  each  coanty 
and  its  inhabitants,  his  judgment  is  entitled  to  great  weight 
in  determining  the  question  involved. 

We  perceive  no  reason  for  disturbing  the  judgment  of  the 
court  below.     The  same  is  therefore  affirmed. 


I 
]  lobu  2id  Cask  8— MOTION  IN  FISCAL  OOURT-Junb  12.  j 

122     7dS  I 


Oflfutt  V.  Commonwealth. 

APPEAL    FROM    FSAKKLIK    CIRCUIT    COURT. 

1.  The  TERM   OP   OFFICE    OP   TRUSTEE    OP   THE  JURY -FUND   Can   DOl 

exceed  four  years,  and  he  can  not  act  as  snch  officer  by  virtae 
of  his  original  appointment  and  qualification  after  the  expiration 
of  the  term. 

2.  SURETIRS    IN    BOND    OF    TRUSTEE    OF    THE    JURY -FUND    ARE    NOT 

LIABLE  for  funds  coming  into  his  hands  after  the  expiration  of 
his  term.  (Sec.  10,  art  6,  Constitution  of  Kentucky;  Stevens  y. 
Wyatt,  &c.,  16  B.  Mon.  542.) 

M.  MuNDY, For  Appellant, 

(Brief  not  in  record.) 

John  Rodman,  Attorney-General,   .    .    For  Commonwealthi 

CITED 
Revised  Statutes,  2  Stanton,  p.  84,  chap.  97,  sec  1. 
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A.  J.  James, '    For  Appellee  Thomafl, 

CITED 
Shearman  and  Bedfield  on  Negligence,  sees.  166, 157. 
11  Barb.  185,  Strong  v.  Campbell. 

CHIEF  JUSTICE  HARDIN  delivered  the  opmiOK  op  the  cx)uet. 

This  proceeding  by  motion  against  J.  C.  Lemon,  late  trustee 
of  the  jury-fund  for  Scott  County,  and  E.  N.  Offutt,  his  official 
surety,  was  instituted  by  the  attorney-general  in  the  Franklin 
Circuit  Court,  and  based  on  an  aggregated  statement  of  the 
auditor,  purporting  to  show  a  balance  in  Lemon's  hands  of 
$2,742.63,  and  two  bonds  of  the  trustee  and  his  said  surety, 
dated  respectively  November  19,  1862,  and  September  17, 
1869^  which  in  form  seem  to  be  in  substantial  compliance 
with  the  requirements  of  section  2,  article  6,  chapter  55,  of 
the  Bevised  Statutes. 

Offutt,  having  appeared,  was  permitted  to  file  an  answer  to 
the  motion,  and  in  his  defense  showed,  by  a  detailed  statement 
from  the  auditor's  office,  that  about  the  sum  of  $1,457.82  oi 
the  trustee's  indebtedness  to  the  state  had  accrued  after  the 
execution  of  the  bonds  of  1869,  and  that  he  (Offutt)  had  paid 
the  same  to  the  auditor  on  the  9th  of  September,  1872,  leaving 
only  a  balance  of  $1,284.81  of  the  claim  to  be  litigated  be- 
tween the  state  and  himself,  and  that  such  balance  all  resulted 
from  de&lcations  of  Lemon,  which  occurred  after  the  expi- 
ration of  four  years  succeeding  his  appointment  as  trustee  and 
the  execution  of  his  first  bond,  and  before  the  execution  of  the 
second  bond,  which  appears  to  have  been  given  without  any 
corresponding  order  re-appointing  the  trustee.  As  between 
himself  and  the  commonwealth,  he  resisted  the  recovery 
sought  against  him  mainly  on  the  ground  that  the  bond 
of  1862  did  not  by  its  terms  bind  him  for  any  default 
of  Lemon  as  to  the  jury -fund,  which  occurred  more  than 
four  years  after  the  appointment  upon  which  that  bond  was 
given;  and  as  to  the  sum  of  $1,487.82  already  paid  by  him  he 
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* 
sought  by  cro88-pleading  to  recover  against  the  Hon.  Chas.  B. 

Thomas,  late  judge  of  the  Scott  Grcuit  Court,  for  an  alleged 

neglect  of  official  duty  on  the  part  of  the  judge  in  foiling  to 

properly  supervise  and  control  the  conduct  and  settlements 

of  Lemon  as  trustee  of  the  jury-fund. 

To  the  cross-petition  against  Thomas  the  court,  as  we  think, 
properly  sustained  a  demurrer  for  want  of  jurisdiction,  if  not 
for  other  reasons  appearing  upon  the  face  of  the  pleading. 

The  court  also  sustained  a  demurrer  of  the  commonwealth 
to  the  answer;  and  Offutt  having  failed  to  defend  further,  a 
judgment  was  rendered  against  him  for  (1 ,284.81  and  damages 
and  costs,  from  which,  as  well  as  the  order  of  the  court  dis- 
missing the  cross-petition,  Offutt  has  appealed  to  this  court. 

The  only  inquiry  we  deem  it  necessary  to  consider  is  as  to 
the  extent  of  the  surety's  liability  on  the  bond  of  November 
19, 1862.  It  is  obvious  that  construing  that  bond,  as  we  think 
we  should,  strictly  with  reference  to  Lemon's  official  term 
of  office  intended  to  be  embraced  by  it,  it  did  not  operate  to 
secure  the  state  against  the  failure  of  Lemon  to  pay  over  or 
account  for  jury-funds  collected  by  him  after  the  expiration 
of  his  term  of  office,  although  after  that  time  the  court  may 
have  failed  to  appoint  another  trustee  and  permitted  him 
without  re-appointment  to  continue  to  act  as  such.  When 
then  did  his  term  of  office  expire?  The  office  is  clearly 
of  that  class  provided  for  by  section  10  of  article  6  of  the 
constitution,  which  is  as  follows:  "The  General  Assembly  may 
provide  for  the  election  or  appointment  for  a  term  not  exceed- 
ing four  years  of  such  other  county  or  district  ministerial  and 
executive  officers  as  shall  from  time  to  time  be  necessary  and 
proper." 

The  second  section  of  article  6,  chapter  55,  of  the  Revised 
Statutes,  supra,  providing  for  the  appointment  of  a  trustee  of 
the  jury-fund  by  the  circuit  court  for  each  county,  must  be  con- 
strued subject  to  the  foregoing  provision  of  the  constitution. 
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If  the  legislature  could  constitutionally  have  provided  that 
the  trustee  might  hold  over  till  the  qualification  of  his  successor 
after  the  expiration  of  the  prescribed  term  of  office  of  four 
years,  the  time  of  such  holding  over  could  not,  according  to 
the  case  of  Stevens  v.  Wyatt,  Ac.  (16  B.  Mon.  542),  be 
properly  regarded  as  a  part  of  the  official  term,  whether 
embraced  by  the  bond  of  the  trustee  or  not.  But  the  above 
provision  of  the  constitution  not  only  fails  to  confer  such 
power  on  the  legislature,  but  expressly  limits  the  terms  of  the 
officers  which  the  legislature  is  thereby  authorized  to  provide 
for  to  a  period  of  four  years.  We  must  therefore  conclude 
that  the  time  for  which  Lemon  had  a  right  to  act  as  trustee 
of  the  jury-fimd  by  virtue  of  his  appointment  and  Ji)ond  of 
November  19,  1862,  ceased  at  the  end  of  four  years  from  that 
time,  and  that  the  bond  imposed  no  liability  on  his  surety  as 
to  funds  which  he  may  have  subsequently  received  as  trustee 
and  &iled  to  account  for. 

Wherefore  the  judgment  in  favor  of  the  commonwealth 
against  appellant  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion,  and 
the  order  dismissing  the  cross-petition  is  affirmed. 
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Case  4r-PETITI0N  EQUITY— Junb  17. 

Kellar  v.  Williams. 

APPEAL    FBOM    LOUISVILLE    GHAKGEBY    OOUBT. 

1.  SUBETIES   FOB   SAME   DEBT    BY   DIFFEBENT   OBLIQATIOKS  ABE  CO- 

SUBETIES. — ^It  is  a  general  rule  of  equity  that  all  persons  liable 
as  sureties  for  the  same  debt,  though  by  different  obligations,  exe- 
cuted at  different  times,  are  regarded  as  co-sureties,  and  will  be 
compelled  to  contribute  to  the  payment  of  any  loss  that  a  co- 
surety may  sustain  by  having  discharged  the  debt;  but  the  rule 
does  not  apply  to  the  case  where  some  are  sureties  in  a  replevin 
and  others  in  a  supersedeas-bond,  as  the  liabilities  imposed  by  the 
respective  bonds  are  of  different  natures. 

2.  SUBETY  IN  A  SUPEBSEDEAS  BOND  IS  LIABLE  TO  THE  SUBETY  IN  THE 

BEPLEVIN-BOND— Equitable  bight  of  substitution. — Execu- 
tion on  a  replevin-bond  was  stayed  by  a  supersedeas,  and  thereby 
discharged  the  lien  on  property  of  the  debtor  of  sufficient  value  to 
satisfy  the  debt.  The  judgment  was  affirmed  on  the  appeal;  and 
the  original  debtor  having  in  the  mean  time  become  insolvent,  the 
surety  in  the  replevin-bond  was  compelled  to  pay  the  debt. 

The  SUBETY  was  entitled  to  be  substituted  to  the  BI0HT6 

of  the  gbeditob  and  recover  the  amount  so  paid  from  the  surety 
in  the  supersedeas-bond,  the  execution  of  which  had  prevented  the 
collection  of  the  debt  under  the  execution.  (Brandenburg  v. 
Flynn,  12  B.  Mon.  399;  Patterson  v.  Pope,  5  Dana,  241.) 

3.  Bights  of  subeties  not  bestbigted  but  enlabged  by  thb 

STATUTE. — Section  8  of  chapter  97  of  the  Revised  Statutes,  giving 
a  surety  paying  a  debt  for  which  he  is  bound  as  such  the  right 
to  an  assignment  of  the  judgment,  was  not  intended  to  limit  or 
restrict  the  rights  of  sureties,  but  rather  to  enlarge  their  legal  and 
equitable  remedies,  and  the  equitable  doctrine  of  substitution  is 
in  no  way  affected  by  it. 

4.  Replevying  ob  satisfying  a  judgment  is  no  waiver  of  the 

right  to  prosecute  an  appeal  for  its  reversal. 
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^^'1 For  Appellant, 


Gibson  &  Gibson. 
Alex.  G.  Booth, 

CITED 
Revised  Statutes,  chap.  97,  sec.  8,  2  Stanton,  898. 
Story's  Equity  Jurisprudence,  sec.  499  a. 
5  Dana,  241,  Patterson  v.  Pope.        4  Met.  260. 

4  Met  247,  Havens,  &c,  v.  Fondry,  Sec. 

2  Bush,  826,  Bank  of  Hopkinsville  v.  Rudy. 
2  Vern.  603,  Parsons  and  Cole  v.  Briddock. 
12  B.  Mon.  398,  Brandenburg  v.  Flynn's  adm'r. 

18  Md.  520,  Smith  v.  Anderson. 

12  GUI  &  Johns  858,  Semmes  v.  Naylor. 

Haoan  &  DupuY, For  Appellee, 

CITED 
Theobald  on  Surety,  page  270. 
1  Leading  Cases  in  Equity,  181,  Deering  v.  Earl  of  Winchelsea. 

1  Watts  A  Serg.  156,  Pott  v.  Nations. 

2  Vernon,  608,  Parsons  v.  Briddock. 

1  Penn.  395,  Burns,  &c.  v.  Huntington  Bank,  Ac. 

5  Dana,  241,  Patterson  v.  Pope. 

1  Leading  Cases  in  Equity,  105. 

2  Green,  N.  J.  189.        1  Leigh,  588,  Douglass  v.  Fagg. 
4  Met.  246.  14  Ves.  159. 

11  Ves.  12,  22.  13  Penn.  23. 

19  Texas,  438,  Sublett  v.  McEinney. 

25  Texas,  180  (Supplement),  Mitchell  v.  De  Witt 

JUDGE  PRYOR  dbliyebed  the  opinion  of  the  court. 

L.  C.  Tappey  recovered  a  judgment  in  the  Jefferson  Court 
of  Common  Pleas  against  W.  J.  Mount  for  the  sum  of  six 
hundred  and  thirty -six  dollars,  with  interest,  etc.  An  execu- 
tion issued  on  the  judgment  and  was  replevied  by  Mount, 
with  the  appellee,  Jefferson  Williams,  as  surety. 

Upon  the  maturity  of  the  replevin-bond  an  execution  issued 
thereon,  and  was  placed  in  the  hands  of  the  sheriff  of  Jefferson 
County,  and  while  in  that  ofiScer^s  hands  the  principal  in  the 
debt  (Mount)  prosecuted  an  appeal  to  this  court  from  the 
original  judgment;   and,  in  order  to  stay  all  proceedings  in 
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the  court  beloW;  executed  a  supersedeas-bond^  with  the  appel- 
lant^  Joseph  F.  Kellar^  as  surety. 

The  supersedeas  having  been  issued^  etc.^  the  sheriff  returned 
the  execution  with  the  facts  indorsed  to  the  office  from  which 
it  emanated.  The  judgment  of  the  court  below  was  affirmed 
by  this  court;  and  an  alias  execution  issued  on  the  replevin- 
bond,  that  was  satisfied  by  the  surety  therein  (Williams),  and 
so  returned  by  the  officer. 

The  present  petition  in  equity  was  then  filed  by  Williams, 
the  surety  in  the  replevin-bond,  against  Kellar,  the  surety  in 
the  supersedeas-bond,  setting  forth  the  facts  already  stated, 
with  the  allegation  that  at  the  time  the  first  execution  on  the 
replevin-bond  was  in  the  hands  of  the  sheriff  the  principal 
debtor  (Mount)  owned  property  subject  to  levy  and  sale  amply 
sufficient  to  pay  the  debt;  that  all  proceedings  to  collect  the 
money  on  this  execution  were  stayed  by  the  execution  of  the 
supersedeas-bond,  and  that  while  the  case  was  pending  in  the 
Court  of  Appeals  Mount  became  insolvent;  that  by  reason 
of  the  execution  of  this  bond  and  the  delay  in  collecting  the 
debt  occasioned  thereby,  connected  with  the  insolvency  of 
Mount,  the  appellee  was  compelled  to  pay  the  debt.  He 
therefore  seeks  to  be  substituted  to  all  the  rights  of  the 
creditor  Tappey,  and  for  judgment  against  Kellar,  .the  surety 
in  the  supersedeas-bond,  for  the  amount  he  (Williams)  paid  as 
surety  on  the  replevin-bond. 

Judgment  was  rendered  in  the  court  below  in  favor  of  the 
appellee  for  the  debt,  interest,  cost,  etc.,  from  which  this  appeal 
is  prosecuted. 

It  is  insisted  by  counsel  for  appellant  that  if  any  liability 
whatever  exists,  which  they  deny,  the  appellant  is  liable  as  a 
co-surety  only  for  contribution. 

It  is  a  general  rule  of  equity  that  all  persons  liable  for  the 
same  debt,  although  by  different  obligations,  executed  at  dif- 
ferent times,  are  regarded  as  co-sureties,  and  will  be  compelled 
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to  contribute  to  the  payment  of  any  loss  that  a  co-surety  may 
sustain  by  having  discharged  the  debt. 

The  present  case^  in  our  opinion^  is  not  embraced  by  this 
rule.  The  obligation  to  pay  on  the  part  of  Williams,  the 
surety  in  the  replevin-bond,  was  absolute  and  unconditional, 
while  that  entered  into  by  Kellar  was  only  conditional,  and 
embraced  other  and  different  liabilities  than  those  imposed  by 
the  stipulations  of  the  replevin-bond.  The  supersedeas-bond 
was  executed  in  order  to  correct  the  errors,  if  any,  in  the 
original  judgment,  and  at  the  instance  of  Mount,  the  original 
debtor,  as  it  is  not  pretended  that  Williams  was  liable  upon 
the  original  note,  or  that  the  appeal  was  taken  at  his  instance. 
At  the  time  the  appeal  was  taken  and  the  supersedeas  executed 
Williams,  although  bound  as  surety  on  the  replevin-bond, 
was  in  no  danger  of  sustaining  any  loss.  The  execution  was 
then  in  the  hands  of  the  sheriff,  with  property  owned  by  the 
principal  debtor,  subject  to  levy  and  sale,  more  than  sufficient 
to  pay  *he  debt.  While  Williams  was  thus  secure  in  his 
liability  the  appellant,  at  the  instance  of  the  real  debtor  and 
for  the  purpose  of  relieving  him,  executed  a  conditional  bond, 
having  the  effect  and  executed  for  the  purpose  of  preventing 
its  collection  (the  writ  of  execution  being  then  in  the  hands 
of  the  sheriff  and  Mount^s  property  subject  to  its  payment), 
causing  a  delay  by  which  Mount^s  property  was  released  from 
the  lien  created  by  the  execution,  and  during  which  period 
Mount  himself  became  insolvent. 

The  appellee  was  no  party  to  this  proceeding,  and  was 
made  to  pay  this  debt  by  reason  of  this  intervention  by  the 
execution  of  the  supersedeas-bond.  The  facts  of  this  case 
show  the  wrong  and  injustice  that  would  be  done  the  original 
surety  by  denying  him  any  relief  as  against  the  party  causing 
the  loss,  or  in  even  requiring  the  last  surety  to  contribute 
only  in  the  payment  of  an  equal  part  of  the  debt. 

The  doctrine  of  substitution  is  founded  alone  upon  prin- 
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ciples  of  equity  and  justice^  and  when  this  debt  was  in  a 
condition  to  be  made  out  of  the  property  of  the  principal 
debtor  the  appellant  interposed  his  conditional  obligation  to 
pay  the  money^  thereby  causing  this  loss  to  the  appellee; 
and  there  is  no  reason  why  equity  should  not  intervene 
by  substituting  the  appellee  to  the  rights  of  the  original 
creditor^  so  as  to  enable  him  to  compel  the  appellant  to  pay 
only  what  he  had  undertaken  by  his  conditional  obligation 
to  pay. 

Whether  the  rule  in  the  case  of  Parsons  v.  Briddock 
(2  Vern.  608)  be  sound  in  principle  or  not,  in  the  present  case 
the  equity  of  the  appellee  is  superior  to  that  of  the  appellant,  ^ 
for  the  reason  that  by  the  action  of  the  latter  the  loss  by  the 
former  was  sustained ;  and  as  said  by  Sergeant,  J.,  in  the  case 
of  Pott  V.  Nathan,  "  It  is  suflScient  that  it  is  settled  that  if 
the  interposition  of  the  second  surety  may  have  been  the 
means  of  involving  the  first  in  the  ultimate  liability  to  pay, 
the  equity  of  the  first  surety  decidedly  preponderates^' 

The  case  of  Parsons  v.  Briddock,  and  other  cases  following 
it,  is  based  upon  the  general  doctrine  that  a  surety  who  pays 
to  the  creditor  the  debt  due  by  his  principal  shall  be  entitled 
to  all  the  securities  for  the  debt  that  the  principal  himself  had. 
Whether  this  doctrine  would  apply  in  a  case  where  the  loss 
was  not  occasioned  by  the  act  of  the  last  surety  is  not  neces- 
sary to  be  determined. 

The  cases  of  Nathan  v.  Potts  (1  Rawle  &  Watts,  Penn., 
397),  Brandenburg  v.  Flynu's  adm'r  (12  B.  Mon.  399),  and 
Patterson  v.  Pope  (5  Dana)  fully  sustain  the  doctrine  main- 
tained in  the  present  case. 

Section  8,  chapter  97,  Bevised  Statutes,  giving  the  surety 
the  right  to  an  assignment  of  the  judgment  when  he  shall 
have  paid  the  debt,  was  enacted  to  enable  him  to  have  an 
execution  issued  on  the  judgment,  and  to  control  it  in  every 
other  respect  as  if  it  had  been  obtained  in  his  favor.     Instead 
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of  being  a  limitation  or  restriction  on  the  rights  of  sureties, 
the  act  was  intended  to  enlarge  their  legal  and  equitable 
rights  by  vesting  them  with  other  rights  that  theretofore 
could  not  be  exercised  in  the  attempt  to  obtain  indemnity  or 
remuneration,  the  equitable  doctrine  of  substitution  not  being 
in  any  manner  affected  by  this  enactment. 

The  execution  of  the  replevin-bond  was  no  waiver  of  the 
errors,  if  any,  contained  in  the  original  judgment.  While 
the  case  was  pending  no  act  of  the  debtor  incidental  to  such 
a  proceeding  to  enable  him  to  prevent  his  property  from  being 
sold  to  satisfy  what  he  supposed  to  be  an  erroneous  judgment 
can  be  deemed  to  be  a  waiver  of  his  right  to  an  appeal.  He 
might  have  satisfied  the  judgment  by  an  actual  payment  of 
the  money ;  and  if  reversed,  the  creditor  by  rule  could  have 
been  required  to  refund  it.  It  needs  no  authority  or  argu- 
ment in  support  of  such  a  proposition.  The  effect  of  tl^e 
supersedeas  was  to  stay  all  proceedings  on  the  judgment; 
and  all  costs  accruing  in  the  attempt  to  collect  the  same  up 
to  the  issuing  of  this  writ  the  appellant  is  liable  to  pay. 

The  judgment  of  the  court  below  is  affirmed. 


Case  5— PETITION  ORDINARY— June  28.  .IS*"'^^!, 


Jamison  v.  Gaernett,  &c. 

APPEAL  FBOH  JEFFERSON  COURT  OF  COMMON  PLEAS. 
I.  A  PEACE-OFFICER   CAN   MAKE  AN   ARREST   WFIHOUT   A    WARRANT 

ONLY  where  a  public  offense  is  committed  in  his  presence,  or  where 
he  has  reasonable  grounds  for  believing  that  the  person  arrested  has 
committed  a  felony.    (Criminal  Code,  section  33.) 
1  The  proTision  in  the  city  charter  of  Louisville  that  "  policemen  may, 
with  or  without  a  warrant,  arrest  persons  guilty  of  offenses  against 
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the  laws  or  oidinances  of  the  city''  was  not  intended  to  give  further 
power  to  peace-officers  or  vary  from  the  general  law,  even  if  it  could 
constitutionally  be  done. 

B.  H.  Allen, For  Appellant, 

CITED 
Charter  of  1870  of  the  City  of  Louisville,  sec  40. 

MuiR,  BiJUR  &  Davie, For  Appellees, 

CITED 
Constitution  of  Kentucky,  sec.  11,  Bill  of  Bights. 
Criminal  Code,  sec.  88. 

Fourth  Amendment  to  Constitution  of  United  States. 
2  Acts  1869-70,  p.  43. 

CHIEF  JUSTICE  HARDIN  delivered  the  opinion  of  the  oouet. 

This  appeal  is  prosecuted  for  the  reversal  of  a  judgment 
rendered  in  favor  of  the  appellees,  Philip  Gaernett,  sr.,  for 
one  hundred  dollars,  and'  of  Philip  Gaernett,  jr.,  for  two 
hundred  dollars,  upon  their  counter-claims  against  the  ap- 
pellant, severally  pleaded  in  an  action  brought  by  him  against 
them  for  alleged  assault  and  battery. 

The  essential  facts,  as  elicited  on  the  trial,  were  that  on  the 
occasion  of  two  marriages,  which  occurred  on  the  night  of  the 
30th  day  of  June,  1870,  at  the  house  of  the  elder  Gaernett,  in 
the  city  of  Louisville,  the  festivities  and  amusements  which 
are  usual  at  wedding-parties  were  then  being  enjoyed  by  the 
&mily  and  guests  of  Gaernett,  when  a  quarrel  occurred  between 
a  son-in-law  of  his  named  Young  and  a  man  named  Siebert, 
in  which  the  latter  received  some  bodily  injury.  Siebert  then 
left,  and  meeting  the  appellant  some  distance  from  the  house 
told  him  of  the  injury  Young  had  inflicted  on  him,  and  re- 
quested the  appellant,  who  was  a  policeman  of  the  city,  to 
arrest  Young;  and  thereupon  appellant  proceeded  to  and 
entered  the  house  of  Gaernett,  and  there  attempted  to  arrest 
Young  without  warrant,  judicial  order,  or  other  authority 
or  color  of  authority  than  such  as  pertained  to  his  office  as 
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a  policeman.  It  appears  that  Gaemett^  sr.,  interposed  in 
behalf  of  Young;  but  whether  he  did  so  for  the  purpose 
of  forcibly  resisting  the  arrest  or  importuning  the  officer  to 
desist  and  leave  the  house  is  not  certainly  shown.  But,  how- 
ever this  may  have  been,  it  is  proved  that  at  that  juncture 
appellant  struck  him  a  severe  blow  on  the  head  with  a 
"policeman's  club,''  whereupon  the  appellant  was  struck  and 
knocked  or  thrown  down  by  the  younger  Graeruett,  the  son 
of  P.  Gaemett,  sr.;  and,  in  the  language  of  one  of  the 
witnesses,  '^  the  light  was  then  put  out  and  a  general  fight 
followed,"  in  which  another  policeman,  who  had  entered  the 
house,  took  part,  firing  a  pistol  and  wounding  young  Gaernett 
in  the  arm,  and  then  rescuing  and  removing  the  appellant, 
who  was  at  the  time  being  beaten  by  one  or  both  the  Graernetts, 
whom  the  two  policemen  afterward  arrested  and  lodged  in  a 
station-house. 

Upon  this  state  of  the  facts  the  court  was  asked,  at  the 
instance  of  the  plaintiff,  to  instruct  the  jury  in  substance  and 
effect  that  as  a  policeman  he  had  a  right,  with  or  vnthovt  a 
warrant,  to  arrest  persons  guilty  of  offenses  against  the  law ; 
and  that  if  he  had  information  that  Young  had  committed  an 
assault  on  Siebert  and  was  in  the  house  of  Gaernett,  he  had 
a  right  to  enter  said  house  for  the  purpose  of  arresting  him, 
and  that  Graernett  had  no  right  to  resist  him  or  interfere 
with  him  while  doing  so ;  and  if  while  he  was  making  such 
resistance  or  interference  the  defendants  beat  and  bruised  the 
plaintiff,  the  law  of  the  case  was  for  him,  and  the  jury  should  f 
80  find.  But  the  court  refused  to  so  instruct  the  jury;  and,  on( 
the  contrary,  instructed  them  in  effect  that  it  was  unlawful  for » 
the  plaintiff  to  arrest  or  attempt  to  arrest  Young  unless  he 
had  committed  a  breach  of  the  peace  or  other  misdemeanor  in 
the  plaintiff's  presence,  or  the  latter  had  reasonable  grounds 
to  believe  that  Young  had  committed  a  felony,  and  that  the 
&ctB  communicated  to  the  plaintiff  by  Siebert  did  not  constitute 
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such  grounds;  that  Gaernett  had  a  right  to  resist  the  attempted 
arrest  of  Young  while  a  guest  in  his  house^  using  no  more 
force  than  was  necessary  for  that  purpose;  and  if  in  doing  so 
he  was  so  assaulted  by  the  plaintiff  as  to  put  him  in  danger 
of  great  bodily  harm,  his  said  son  had  a  right  to  protect  him 
by  the  use  of  such  force  as  was  necessary  for  that  purpose; 
and  if,  in  view  of  these  rights  of  the  defendants,  they  or  either 
of  them  were  wrongfully  assaulted  and  beaten  by  the  plaintiff, 
the  jury  should  find  for  them  or  either  of  them  so  beaten  upon 
his  counter-claim.  ^ 

Having  thus  in  a  condensed  form  sufiBoiently  indicated,  as 
we  think,  the  material  rulings  of  the  court  which  are  com- 
plained of  as  grounds  of  reversal,  we  deem  it  only  necessary 
particularly  to  consider  and  determine  what  we  conceive  to  be 
the  main  question  involved — ^whether  the  appellant,  being  a 
policeman,  had  a  right  by  virtue  of  his  authority  as  such,  on 
being  informed  by  Siebert  that  Young  had  assaulted  him,  to 
go  without  warrant  or  judicial  order  into  Gaemett's  house 
and  there  arrest  Young. 

This  question  does  not  derive  its  chief  importance  from  the 
injuries  complained  of  or  the  redress  which  was  adjudged  to 
the  appellees  in  this  case,  but  in  our  opinion  the  interests 
of  society  to  be  affected  by  its  judicial  determination  render 
its  correct  solution  far  more  important.  The  duties  of  police- 
men and  other  peace-officers  arc  of  a  peculiar  character,  and 
/  such  as  mUvSt  often  be  discharged  in  emergencies  not  easily 
anticipated  for  the  protection  of  individuals  and  the  preser- 
vation of  the  peace.  They  embrace  a  service  of  great  and 
perhaps  increasing  importance  in  this  growing  and  progressive 
country,  and  certainly  their  efficient  exercise  ought  not  to  be 
further  trammeled  than  may  be  reasonably  required  by  legal 
and  constitutional  restraints  for  the  security  of  the  rights 
of  citizens.  By  the  second  subdivision  of  section  33  of  the 
Criminal  Code  of  Practice  the  power  of  a  peace-officer  to 
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make  an  arrest  without  a  warrant  is  clearly  defined^  as  "  where 
a  public  offense  is  committed  in  his  presence,  or  where  he  has 
reasonable  grounds  for  believing  that  the  person  arrested  has 
committed  a  felony."  The  restrictions  implied  in  this  pro- 
vision of  the  Code  upon  the  power  of  the  officers  to  make  an 
arrest  without  warrant  is  not  only  in  substantial  accordance 
with  the  fundamental  law  of  this  state,  but  with  the  weight 
of  common -law  authority  on  the  subject.  (4  Blackstone's 
Commentaries,  292;   1  Hilliard  on  Torts,  220.) 

It  is  argued,  however,  for  the  appellant,  in  effect,  that  by 
part  of  section  40  of  the  charter  of  Louisville  he  had  authority 
to  arrest  Young  without  a  warrant,  and  consequently  to  go 
into  Graemett's  house  for  that  purpose  on  the  information  of 
Siebert,  although  no  offense  had  been  committed  in  his  presence, 
and  no  grounds  existed  for  believing  that  a  felony  had  been 
committed.  The  provision  of  the  charter  referred  to  is  as 
follows:  "Policemen  may,  with  or  without  a  warrant,  arrest 
persons  guilty  of  offenses  against  the  laws  or  ordinances  of 
the  city."  We  do  not  regard  this  enactment  as  necessarily 
conflicting  with  the  general  law  which  defines  and  limits  the 
power  of  the  arresting  officer;  but  if  we  did  so  construe  it, 
we  should  hesitate  to  decide  that  it  was  not  an  infringement 
of  the  constitutional  guaranty  of  security  to  the  people  "in 
their  persons,  houses,  papers,  and  possessions  against  unreason- 
able seizures  and  searches." 

Looking  to  the  wrongs,  injuries,  and  oppressions  which 
might  and,  as  we  think,  would  often  result  from  investing 
a  mere  peace-officer  with  unlimited  authority  to  arrest  any 
person,  and  place  him  in  custody  upon  the  unsworn  complaint 
of  another  or  on  the  faith  of  some  rumor  to  which  the  officer 
might  give  credence,  we  can  not  think  that  the  legislature 
in  enacting  the  charter  of  Louisville  intended  to,  even  if  it 
coald  constitutionally,  have  gone  further  than  to  empower 
peace-officers  to  make  arrests  without  warrant  for  offenses 
Vol.  X.— 16  ^^v 
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committed  in  their  presence^  and^  upon  reasonable  grounds  of 
belief^  for  alleged  felonies^  whether  committed  in  the  officer's 
presence  or  not. 

With  reference  to  the  question  under  consideration  we 
regard  the  action  of  the  court  below  as  in  accordance  with 
the  foregoing  views,  and  we  perceive  no  error  in  any  of  the 
rulings  complained  of  for  reversing  the  judgment. 

Wherefore  the  judgment  is  affirmed. 


Case  6— PETITION  EQUITY— Junb  29. 

City  of  Louisville  v.  Osborne,  &c. 

APPEAL    FBOM    THE    LOUISVILLE    CHANCERY    COUBT. 

Appobtionment  of  cost  op  public  wells  and  CISTERNS  IN  Louifl- 
viLLE. — Under  the  charter  of  the  city  of  Louisville  the  Genewl 
Council  may  cause  wells  or  cisterns  to  be  dug  at  or  near  the  intei^ 
section  of  streets,  and  the  cost  thereof  may  be  apportioned  among 
the  owners  of  lots  fronting  the  public  w&ys  to  the  middle  of  each 
square  from  the  intersection  at  or  near  which  the  work  is  located; 
or  it  may  cause  wells  or  cisterns  to  be  dug  elsewhere  in  the  public 
streets  of  the  city  at  the  cost  of  owners  of  adjacent  lots,  to  be 
apportioned  in  any  equitable  mode  which  the  council  may  prescribe 
by  ordinance. 

T.  L.  Burnett, For  Appellant, 

CITED 
Charter  of  1870  of  the  City  of  Louisville,  sees.  12,  14. 

J.  A.  Beattie, For  Appellees, 

JUDGE  PETERS  delivered  the  opinion  op  the  oouht. 

The  General  Council  of  the  city  of  Louisville  ordained 
that  a  well  should  be  dug  and  walled  on  High  Street  at  or 
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near  where  Twentieth  Street  would,  if  extended,  intersect  the 
same;  said  work  to  be  executed  under  the  supervision  of  the 
city  engineer,  and  in  accordance  with  specifications  to  be 
furnished  by  him  and  with  an  ordinance  approved  July  1, 
1868,  entitled,  "General  ordinance  prescribing  the  mode  of 
executing  contracts  for  digging  and  walling  wells  in  the  city 
of  Louisville,"  and  at  the  exclusive  cost  of  owners  of  prop- 
erty, as  provided  for  in  an  ordinance  approved  July  14,  1870, 
entitled,  "General  ordinance  concerning  the  cost  of  making 
wells." 

The  contract  for  the  digging  and  walling  the  well  at  the 
place  and  in  the  manner  prescribed  in  the  ordinance  was  let 
to  Daniel  Sevinan,  who  executed  a  covenant,  with  approved 
surety,  for  the  performance  of  the  work  for  the  stipulated 
price. 

Subsequently  the  city  engineer  reported  to  the  General 
Council  that  the  work  was  completed  according  to  contract 
at  the  cost  of  two  hundred  and  ten  dollars,  of  which  sum  he 
reported  that  appellee.  Bland  Ballard,  as  owner  of  property 
adjacent  to  said  improvement,  should  pay  one  hundred  and 
five  dollars. 

An  apportionment  warrant  was  thereupon  issued  in  favor  of 
the  contractor  against  the  property  of  appellee  Ballard  for  the 
last-named  sura,  which  the  said  Sevinan  assigned  to  appellee 
Osborne;  and  Ballard  having  failed  to  discharge  said  claim, 
this  suit  was  brought  to  subject  his  property  adjacent  to  said 
improvement  to  satisfy  the  same;  and  the  city  of  Louisville 
iras  made  a  defendant  by  an  amended  petition,  in  which  it  was 
sought  to  make  it  liable  in  the  event  that  Ballard's  property 
▼as  not. 

The  court  below  rendered  judgment  against  the  city  for  the 
amount  of  the  claim  and  dismissed  the  petition  as  to  Ballard, 
and  the  city  has  appealed  to  this  court. 

After  a  general  traverse  of  the   liability  of  himself  or 
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property  to  the  contractor  or  his  assignee  for  any  part  of  the 
improvement  set  forth  Ballard  admits,  in  a  separate  jyaragraph 
in  his  answer,  that  he  is  the  owner  of  two  hundred  and  ten 
feet  of  land  on  the  north  side  of  High  Street  in  said  city  by 
five  hundred  and  nineteen  and  three  quarter  feet  deep,  to  the 
Louisville  and  Portland  Canal,  part  of  a  larger  tract  owned  by 
him,  the  boundary  of  which  he  sets  out,  and  states  that  said 
land  lies  between  Bridge  Street  on  the  east.  Lock  Street  on 
the  west,  High  Street  on  the  south,  and  the  Louisville  and 
Portland  Canal  on  the  north;  that  in  the  vicinity  of  said 
work  north  of  High  Street  there  is  no  street  perpendicular 
to  or  parallel  with  said  street,  or  any  street  or  streets  at  all; 
that  there  are  no  squares  therein;  that  all  the  streets,  alleys, 
and  squares  in  said  district  were  abolished  by  a  decree  in  the 
case  of  J.  R.  Buchanan  against  J.  W.  Knight  &  Co.,  No. 
14,786,  rendered  by  the  Louisville  Chancery  Court  on  the 
20th  of  May,  1859;  that  said  well  was  not  made  at  or  near 
an  intersection  of  streets  or  public  ways;  that  Twentieth 
Street  does  not  cross  or  intersect  High  Street,  or  abut  or 
touch  on  either  side  thereof,  nor  is  there  in  any  part  of  said 
district  or  in  the  vicinity  of  said  well  any  squares  on  which 
the  cost  of  said  work  may  be  apportioned  or  assessed,  nor 
any  mode  prescribed  by  law  or  ordinance  by  which  the  same 
can  be  apportioned  or  assessed  against  said  property  or  the 
owner  thereof. 

The  14th  section  of  the  charter  of  the  city  of  Tjouisville 
reads  thus :  "  The  General  Council  shall  have  power  to  cause 
the  digging  and  walling  of  public  wells  and  cisterns  and 
placing  fire-plugs  and  attachments  to  the  street  water-pipes 
on  the  public  ways  within  the  city,  and  to  apportion  the  cost 
thereof  against  the  owners  of  lots  fronting  the  public  ways  to 
the  middle  of  each  square  from  the  intersection  at  or  near 
which  the  work  shall  be  located,  or  any  other  equitable  mode 
of  apportionment  which  said  council  may  prescribe  by  ordi- 
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nance^  and  liens  shall  exist  against  such  lots  for  the  respective 
apportionments  with  like  effect  and  like  remedies  as  provided 
in  section  12  of  this  charter  for  improvement  of  public  ways. 

By  the  authority  conferred  on  the  General  Council  by  the 
section  of  the  charter  just  quoted  the  following  general  ordi- 
nance was  passed  by  the  General  Council:  "Be  it  ordained, 
etc.,  that  hereafter,  unless  otherwise  specially  provided  in  the 
ordinance  directing  the  work  to  be  done,  the  digging  and 
walling  of  any  well  in  any  public  way  within  the  city  limits, 
when  made  or  placed  at  or  near  the  intersection  of  public 
streets,  shall  be  done  at  the  cost  of  the  owners  of  the  lots 
of  ground  fronting  said  public  streets  to  the  middle  of  each 
contiguous  square  from  the  intersection  at  or  near  which  the 
well  shall  be  located  j^  and  when  made  or  placed  in  a  public 
street,  and  not  at  or  near  an  intersection, as  aforesaid,  shall  be 
done  at  the  cost  of  the  owners  of  the  lots  of  ground  fronting 
each  side  of  said  public  way  between  the  nearest  public  street 
crossing  the  same,  and  extending  back  in  depth  a  distance 
equal  to  half  way  the  distance  from  the  public  way  in  which 
said  work  is  done  to  the  nearest  public  street  running  parallel 
thereto;  and  in  each  case  the  cost  thereof  shall  be  apportioned 
among  the  owners  of  the  lots  of  ground  according  to  the 
number  of  square  feet  owned  by  them  respectively  within 
the  prescribed  limits,  and  a  lien  therefor  shall  exist  on  said 
lots  of  ground." 

It  is  to  be  observed  that  the  section  of  the  charter  cited 
does  not  limit  the  power  of  the  General  Council  of  the  city  to 
cause  wells  to  be  dug  at  or  near  the  intersection  of  streets,  but 
they  must  be  on  public  streets;  and  when  completed,  after 
being  thus  located,  the  cost  thereof  is  to  be  apportioned  against 
the  owners  of  lots  fronting  the  public  ways  to  the  middle  of 
each  square  fi'om  the  intersection  at  or  near  which  the  work 
shall  be  located.  This  is  a  mode  of  apportioning  the  cost  on 
the  owners  of  lots  specifically  provided  for  in  the  charter,  and 
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applies  to  cases  where  wells  are  dug  on  public  streets  at  or 
near  intersections  of  streets;  but  is  not  the  only  mode,  as  is 
most  manifest  from  the  sentence  which  follows,  in  these  words: 
"Or  any  other  equitable  mode  of  apportionment  which  said 
council  may  prescribe." 

As  therefore  the  section  of  the  charter  of  the  city  author- 
ized the  General  Council  to  cause  wells  to  be  dug  in  public 
streets  where  there  are  no  intersections  at  the  cost  of  lot- 
owners,  the  legislature  doubtless  thought  it  best  to  confer  the 
power  to  prescribe  the  mode  of  apportioning  the  cost  of  such 
work  on  the  General  Council,  and  did  so  by  the  insertion  of 
the  sentence  last  quoted ;  and  under  the  authority  thus  granted 
by  tlie  legislature  and  in  conformity  thereto  the  General  Council 
passed  the  general  ordinance  herein  recited,  and  the  assessment 
seems  to  be  in  accordance  with  said  ordinance. 

In  our  opinion  therefore  the  city  should  not  be  made  re- 
sponsible for  the  cost  of  the  digging  and  walling  of  the  well 
described. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  consistent  herewith. 

No  other  question  is  before  the  court  on  this  appeal. 
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Case  7— PETITION  EQUITY— Sept.  9.  lobw  231' 

12s       7?5 

Johnson's  adm'r  v.  Louisville  City  Kailway  Co. 

appeal  fbom  jeffee80n  coubt  of  ooicmon  fleas. 

1.  All  kinds  of  bailboads  liable  fob  injubies  to  pebsons  fbom 

KEOLIGENCE. — ^The  act  of  March  10, 1864,  for  the  redress  of  injuries 
arising  from  the  neglect  or  misconduct  of  railroad  companies  and 
others,  is  applicable  to  the  proprietors  of  any  kind  of  railroad, 
whether  impelled  by  horse  or  steam  power,  or  whether  constructed 
with  iron  or  other  kind  of  rails. 

2.  Pbactice  IK  CouBT  OF  APPEALS. — ^Where  a  verdict  for  the  plaintiff 

in  an  action  is  set  aside  and  the  petition  dismissed,  on  the  ground 
that  it  does  not  set  forth  facts  constituting  a  cause  of  action,  the 
sufficiency  of  the  petition  may  be  considered  on  appeal,  though  no 
bill  of  evidence  accompanies  the  record. 

Bennett  H.  Young,  1  ^^ For  Appellant, 

R.  H.  Blain,   .    .    ./  KF         > 

CITED 

Revised  Statutes,  2  Stanton,  section  2,  page  510. 

Revised  Statutes,  1  Stanton,  section  8,  page  481. 
2  Duvall,  176,  Louisville  &  Portland  Railroad  Co.  v.  Louisville 

City  Railroad  Co. 
2  Duvall,  116,  Louisville  &  Nashville  Railroad  Co.  v.  Collins. 
6  Smith  (N.  Y.)  76,  Johnson  v.  Harlem  River  Railroad. 
5  Robertson  (N.  Y.)  548.  Civil  Code,  sees.  866,  881. 

8  Met.  4,  Commonwealth  v.  Runnion. 
15  B.  Mon.  647,  Shelton  v.  Harlow. 

MuNDY  &  Parsons, For  Appellee, 

CITED 

Civil  Code,  sees.  867,  858.        1  Kent's  Commentaries.  462. 

Act  of  March  10,  1864,  2  Stanton,  610. 

General  Statutes,  pp.  650,  661. 
2  Duvall,  175.  6  Duer,  231.  34  N.  Y.  408. 

51  N.  Y.  Rep.  497.  19  N.  Y.  131.  2  Met.  878. 

18  N.  Y.  9.  20  N.  Y.  76.  1  Met.  395. 
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29  Barb.  187.  24  N.  Y.  219.  64  N.  Y.  246. 

32  Barb.  669.  26  N.  Y.  446.  46  N.  Y.  191. 

3  Parke,  231.  82  N.  Y.  844. 

JUDGE  PRYOR  delivered  the  opinion  op  the  court. 

Section  1  of  the  act  entitled  "An  act  for  the  redress  of 
injuries  arising  from  the  neglect  or  misconduct  of  railroad 
companies  and  others"  (Revised  Statutes,  2  Stanton,  p.  510) 
provides  "  that  if  the  life  of  any  person  not  in  the  employment 
of  a  railroad  company  shall  be  lost  by  reason  of  the  carelessness 
or  negligence  of  the  proprietors  of  any  railroad,  or  the  negli- 
gence of  their  servants  or  agents,  the  personal  representative 
of  the  person  whose  life  is  so  lost  may  institute  an  action  to 
recover  damages,"  etc. 

There  was  a  general  verdict  in  this  case  for  five  hundred 
dollars  in  damages,  and  a  special  finding  of  facts  by  the  jury, 
in  substance,  that  the  deceased,  Preston  Johnson,  died  from 
the  injury  caused  by  appellee's  car,  and  that  appellee's  agent 
or  car-driver  was  guilty  of  negligence,  but  not  guilty  of  willful 
neglect.  The  special  finding  by  the  jury  is  not  inconsistent 
with  the  general  verdict  rendered,  and  the  pleadings,  if  sus- 
tained by  the  proof,  authorized  the  recovery. 

The  appellee  in  this  case  is  the  Louisville  City  Railway 
Company,  incorporated  for  the  transportation  of  persons  on 
its  cars  within  the  limits  of  the  city  of  Louisville.  The  court 
below  refused  to  render  a  judgment  upon  the  general  verdict  or 
on  account  of  the  special  finding,  for  the  reason,  as  indicated 
by  the  record,  that  such  a  railway  is  distinct  and  difierent  from 
an  ordinary  railroad,  therefore  not  embraced  by  the  language 
of  the  statute  imposing  a  liability  in  such  cases  upon  railroad 
companies;  and  on  the  motion  of  appellee  entered  a  judgment 
for  the  defendant. 

The  language  of  the  act  is  "the  proprietors  of  any  rail- 
road/^  and  applies,  in  our  opinion,  to  any  railroad,  whether 
impelled  by  horse  or  steam  power,  or  constructed  as  a  narrow 
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or  broad  gauge,  with  iron  or  other  railing,  the  evident  in- 
tention of  the  legislature  being  to  bring  within  the  meaning 
of  the  act  all  corporations  known  as  railroad  companies  and 
engaged  in  the  transportation  of  either  freight  or  passengers. 
If  not  so  intended,  the  exception  made  should  be  found  in 
the  statute. 

The  distinction  made  between  such  roads  in  the  case  of  the 
Louisyille  &  Portland  Railroad  Company  v.  The  Louisville 
City  Railway  Company  (2  Duvall,  175)  was  a  distinction  as  to 
the  use  or  purposes  of  each,  and  to  show  that  the  construction 
of  one  did  not  necessarily  affect  the  rights  of  the  other.  The 
cases  are  not  analogous,  and  the  principle  established  in  the 
one  has  no  application  to  the  other. 

The  fact  that  no  bill  of  evidence  accompanies  the  record 
does  not  cure  the  error  complained  of  or  prevent  this  court 
from  considering  the  question  involved. 

The  demurrer  to  the  petition  was  properly  overruled,  as 
it  presented  a  cause  of  action  for  either  ordinary  or  willful 
neglect. 

The  special  finding  also  sustained  the  verdict,  and  the  court 
below  had  no  power,  upon  such  a  state  of  facts,  to  enter  a 
judgment  non  obstante  verdicto ;  and  if  the  evidence  was  in  the 
record,  it  would  not  affect  the  determination  of  the  question 
presented. 

The  judgment  of  the  court  below  is  reversed,  and  cause 
remanded  with  directions  to  enter  a  judgment  in  accordance 
with  the  verdict,  unless  the  appellee,  in  the  opinion  of  the 
court,  is  entitled  to  a  new  trial. 

The  judgment  rendered,  having  been  reversed,  leaves  the 
motion  for  a  new  trial  made  by  the  appellee  still  pending. 
If  this  motion  is  overruled,  the  remedy  is  by  an  appeal. 
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appeal  fbom  louisville  ghakgeby  goubt. 

1.  The  plea  op  kok  est  pactum  must  be  made  in  affibmatiyk 

LANGUAGE  AND  SWOBN  TO. — ^The  plea  is  insufficient  as  such  where 
the  defendant  "  denies  knowledge  sufficient  to  form  a  belief"  as  to 
whether  the  note  was  executed,  *'and  therefore  charges"  that  it 
was  never  executed. 

2,  A   denial    "op   KNOWLEDGE    8UPPICIENT   TO   POEM  A  BELIEP"  IB 

IN8UFFIGIENT. — The  Civil  Code  (section  125)  requires  "a  denial 
of  each  allegation  of  the  petition  controverted  by  the  defendant, 
or  of  any  knowledge  w  information  thereof  sufficient  to  form  a 
belief." 

8.  The  plea  of  no  gonsidebation  for  a  written  obligation  does  not 
cast  the  burden  of  proving  the  consideration  upon  the  plaintiff. 
(Rudd  V.  Hanna,  4  Mon.  631 ;  Taylor  v.  Ashby,  2  J.  J.  Marsh.  416.) 

4.  Apbomissoby  note  given  fob  a  donation  intended  to  be  made 
TO  A  ghabitable  INSTITUTION  IS  OBLiGATOBY  where  its  trustees 
are  authorized  by  its  charter  to  receive  such  donation,  and  are  re- 
quired to  apply  the  fund  to  the  charitable  purpose  of  the  institution; 
this  obligation  on  their  part  being  a  sufficient  consideration  to 
uphold  the  promise  to  pay.  (Collier  v.  Baptist  Education  Society, 
8  B.  Mon.  68.) 

6.  Limitation  of  fifteen  yeabs  in  agtion  against  an  heib  on 
NOTE  OF  ANGESTOB. — An  action  against  an  heir  on  the  promissory 
note  of  his  ancestor  can  only  be  maintained  by  virtue  of  a  statutory 
enactment,  yet  the  liability  of  the  heir  is  not  one  created  by  statute, 
within  the  meaning  of  section  2,  article  8,  chapter  68,  of  the  Revised 
Statutes,  as  the  word  "liability"  there  used  has  reference  to  the 
subject-matter  of  the  action,  and  not  to  the  person  against  whom  it 
may  be  prosecuted. 

The  limitation  of  fifteen  years  applies  as  in  other  actions  on 
promissory  notes. 

6.  Requisites  of  petition  against  heibs  ob  devisees.— The  petition 
against  heirs  or  devisees  in  an  action  to  recover  from  them  a  debt 
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owing  by  the  ancestor  or  devisor  should  describe  the  particular 
property  sought  to  be  subjected,  or  allege  that  the  heirs  or  devisees 
have  received  sufficient  estate  from  the  ancestor  or  devisor  to  pay 
the  debt. 

D.  W.  Armstrong, For  Appellants. 

W.  B.  Fleming, For  Appellees, 

CITED 
Greenleaf  on  Evidence,  sections  576,  577. 
Revised  Statutes,  chap.  40,  sees.  5,  9,  10;  2  Stanton,  p.  138, 

sec.  7. 
lindley  on  Partnerships,  p.  600,  s.  p.  760. 
Revised  Statutes,  Act.adopting,  1  Stanton,  177. 
Act  of  1792,  1  M.  &  B.,  p.  778. 
Act  of  1819,  1  Stanton,  pp.  778,  780. 
Civil  Code,  p.  131 ,  sec.  471. 
Jarman  on  Wills,  pp.  390,  39. 
Howard's  Appeal  Cases,  266,  Wambaugh  v.  Gates. 

6  Rob.  Prac,  p.  25;  1  ibid.  441,  495;  2  ibid.  307. 

2  Denio,  416,  Stewart  v.  Trustees  of  Hamilton  College. 
2  Williams  on  Executors,  1603,  1526. 

5  Cowen,  376,  Taylor  v.  Bates. 

2  Session  Acts  1851-52,  p.  610. 
1  T.  R.  271,  Jackson  v.  Pratt. 

4  Kent's  Commentaries,  419,  420,  421. 

4  Met.  290,  Broadwell  v.  Broadwell. 

1  Es.  276,  Chelsea  Water-works  v.  Cowper. 

7  Greenleaf,  298,  Coffin  v.  Coffin. 

3  Bush,  223,  Clark  v.  Kellar. 

1  Story's  Equity,  sees.  358-365. 

2  Story's  Equity,  sec.  152,  p.  987. 

2  J.  J.  Marsh.  121,  Buckner  v.  Morris. 
1  Tuck.  Lect.,  2d  part,  367, 186. 

6  Johns.  Ch'y  E.  377,  Moores  v.  White. 
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16  B.  Mon.  555,  Hill  v.  Golden. 
16  Wend.  306,  Stafford  v.  Richardson. 
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2  Bush,  266. 

9  S.  &  B.  380.                                   ! 

9  Dana,  266. 

2Ve8.,jr.l3. 

2  Blackstoue,  465. 

3  B.  Mod.  321.                                  1 

3  Mou.  224. 

40  Miss.  650.                                      1 

2  Bar.  Ch'y  R.  186, 

21  Johns.  414.                                     j 

32  Miss.  320. 

1  How.  Mias.  R.  62.                          i 

2  Salk.  153. 

1  P.  Wms.  518.                                   j 

5Ve8.,jr,  734, 

Perry  on  Trusta^  eec  866. 

JUDGE  COFER  delivered  the  opinion  of  the  oottrt. 

Appellants  brought  this  suit  against  appellees,  W.  B. 
Fleming,  executor  of  Mary  Parrish,  who  was  a  devisee  of 
R.  M.  Parrish,  and  Rosa  Parrish,  who  is  a  devisee  of  both 
R.  M.  Parrish  and  Mary  Parrish,  seeking  to  recover  the 
amount  of  a  note  purporting  to  have  been  executed  to  them 
by  R.  M.  Parrish. 

The  facts  are  about  these:  the  note  bears  date  July  1, 
1856,  and  was  due  five  years  after  date,  with  interest  from 
date,  payable  annually  in  advance.  R.  M.  Parrish  died  in 
the  autumn  of  1858,  having  first  made  and  published  his  last 
will  and  testament,  by  which  he  devised  his  entire  estate  to 
his  widow  Mary  and  the  appellee  Rosa.  Subsequently  Mrs. 
Parrish  died,  having  first  made  a  will  by  which  she  devised 
the  whole  of  her  estate  to  Rosa,  who,  it  is  alleged,  is  now 
possessed  of  a  "  large  amount  of  property,  personal  and  real, 
which  was  formerly  the  property  of  the  aforesaid  R.  M. 
Parrish,  and  subject  to  the  payment  of  the  debt  of  plaintiffs 
herein.*'  The  estate  of  R.  M.  Parrish  has  been  finally  settled, 
but  the  estate  of  Mrs.  Parrish  is  not  yet  settled. 

Several  defenses  were  relied  upon  in  the  court  below,  and 
upon  final  hearing  the  vice-chancellor  dismissed  the  petition, 
and  this  appeal  is  prosecuted  to  reverse  that  judgment.  The 
several  points  made  by  the  answer  will  be  disposed  of  in  the 
order  in  which  they  are  presented. 

The  executor  of  Mrs.  Parrish  "denies  knowledge  sufficient 
to  form  a  belief  as  to  whether  or  not  R.  M.  Parrish,  on  the  1st 
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of  July,  1866,  made  and  executed  and  delivered  to  plaintiffs 
his  certain  promissory  note,  whereby  he  undertook  and  prom- 
ised to  pay  to  plaintiffs  five  years  after  date  the  sum  of  two 
hundred  and  fifty  dollars,  with  interest  at  the  rate  of  six  per 
cent  per  annum  from  date,  and  he  therefore  charges  that  said 
R.  M.  Parrish  never  executed  and  delivered  said  note." 

Waiving  other  less  important  and  less  obvious  objections  to 
this  plea,  it  seems  to  us  that  it  is  not  sufficient  to  put  in  issue 
the  execution  of  the  note  for  two  reasons : 

1.  The  plea  of  non  ed  factum  is  an  affirmative  plea,  and 
can  not  be  made  in  merely  negative  language.  It  is  true  the 
appellee  "charges"  that  Parrish  did  not  execute  the  note, 
but  he  so  couples  this  charge  with  the  preceding  part  of  the 
sentence  as  to  show  that  he  does  so  only  because  he  has  not 
"knowledge  sufficient"  to  say  whether  the  not«  is  genuine 
or  not.  He  does  not  know  whether  R.  M.  Parrish  signed 
it  or  not,  and  "therefore"  he  says  he  did  not  sign  it.  The 
plea  of  non  est  factum  was  always  required  to  be  sworn  to, 
because  the  court  would,  in  favor  of  innocence,  presume  a 
paper  purporting  to  be  signed  by  a  party  to  be  charged  on 
it  was  genuine  until  it  was  attacked  by  plea  under  oath. 
Parties  must  indulge  the  same  enlightened  presumption,  and 
will  not  be  allowed  to  charge  a  forgery  or  put  the  holder  of  a 
writing  sued  upon  to  the  proof  of  its  genuineness  unless  he 
is  willing  directly  to  charge  that  it  is  not  the  act  and  deed  of 
the  supposed  obligor,  and  then  to  swear  that  he  believes  that 
statement  to  be  true.  Any  other  rule  would  enable  adminis- 
trators and  other  fiduciaries  liable  to  be  sued  upon  obligations 
executed  by  those  they  represent  to  plead  non  est  factum  in 
almost  every  case,  for  it  must  often  happen  that  they  do  not 
know  the  genuine  signature,  and  in  all  such  cases  they  may 
put  their  adversary  on  the  proof. 

2.  But  if  the  plea  might  be  made  by  mere  negative  words, 
it  has  not  been  done  in  this  case.     The  Code  (section  125), 
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which  IS  the  only  authority  now  for  this  character  of  pleading, 
requires  "a  denial  of  each  allegation  of  the  petition  contro- 
verted by  the  defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief."  It  may  be  true,  as  alleged 
in  the  answer,  that  the  appellee  had  not  sufficient  knowledge, 
yet  he  may  have  had  such  infoi^maJtion  as  was  sufficient  to  form 
a  belief  that  the  note  was  genuine.  The  answer  of  the  guardian 
ad  litem,  if  not  equally  defective,  is  still  insufficient  to  put  in 
issue  the  execution  of  the  note,  even  conceding  that  he  might 
do  so  without  oath,  a  point  on  which  we  mean  to  express  no 
opinion. 

3.  The  plea  of  a  want  of  consideration  did  not  cast  the 
burden  of  proving  consideration  upon  the  appellant.  (Rudd  v. 
Hanna,  4  Mon.  531 ;  Taylor  v.  Ashby,  2  J.  J.  Marsh.  415.) 
The  note  was  no  doubt  given  for  a  donation  intended  to  be 
made  to  appellants,  which  by  section  2  of  their  charter  (Session 
Acts  1846-47,  p.  216)  they  were  authorized  to  receive.  The 
law  made  it  their  duty  to  apply  the  fund  to  carrying  out  the 
charitable  and  benevolent  purpose  of  the  institution  and  the 
donor.  This  obligation  furnished  consideration  enough  to 
uphold  the  promise  to  pay.  (Colli^w  v.  Baptist  Education 
Society,  8  B.  Mon.  68.) 

4.  The  set-olF  pleaded  is  not  sustained  by  the  evidence. 
The  services  rendered  by  Parrish  were  no  doubt  rendered 
gratuitously,  as  similar  services  seem  to  have  been  rendered 
all  the  while  by  others.  This  court  will  not  imply  a  promise 
on  the  part  of  such  an  institution  to  pay  its  officers,  especially 
when  the  j)erson  rendering  the  service  is  not  shown  to  have 
made  any  claim,  and  when  it  is  presented  for  the  first  time  by 
one  who  could  have  had  no  knowledge  of  his  intentions. 

5.  The  plea  of  payment  is  not  sustained.  Only  eleven 
years  elapsed  between  the  maturity  of  the  note  and  the 
commencement  of  this  suit,  and  this  is  the  only  evidence 
of  payment.     The  obligor  died  before  the  note  matured,  and 
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it  is  unreasonable  to  suppose  that  his  personal  representative 
would  have  paid  it  without  taking  it  up  to  serve  as  a  voucher. 

6.  The  question  raised  by  the  plea  of  the  statute  of  limi- 
tations is  not  so  easily  disposed  of.  The  appellee  insists  that 
the  ease  either  falls  within  the  second  clause  of  section  2,  article 
3,  chapter  63,  of  the  Revised  Statutes,  or  section  8  of  the 
same  article  and  chapter.  Section  2  provides  that  "  an  action 
upon  a  liability  created  by  statute,  when  no  other  time  is  fixed 
by  the  statute  creating  the  liabili^,  shall  be  commenced  within 
five  years  next  after  the  cause  of  action  accrued.'' 

Was  the  liability  on  which  this  suit  is  based  created  by 
statute?  We  think  not.  It  is  true  that  an  action  can  only 
be  maintained  against  an  heir  or  devisee  upon  a  writing  like 
that  sued  on  by  virtue  of  the  statute,  but  the  word  "  liability/' 
it  seems  to  us,  refers  to  the  subject  of  the  action,  and  not  to 
the  party  who  is  sought  to  be  charged  by  it.  The  cause  of 
action  is  referred  to,  and  not  the  person  against  whom  it  may 
be  prosecuted.  The  liability  in  this  case  is  the  debt  created 
by  the  contract,  and  all  that  has  been  done  by  the  statute  is 
to  give  a  remedy  on  a  contract  or  liability  already  existing 
against  the  heir  or  devisee,  who  becomes  subject  to  be  sued 
not  alone  because  of  the  statute,  but  because  the  descent  has 
been  cast  upon  him  or  he  has  accepted  the  devise. 

The  8th  section,  which  is  next  relied  upon,  and  on  which 
the  judgment  of  the  vice-chancellor  was  based,  is  in  these 
words:  "An  action  for  relief  not  provided  for  in  this  or  some 
other  chapter  can  only  be  commenced  within  ten  years  next 
after  the  cause  of  action  accrued."  What  has  already  been 
said  in  regard  to  the  other  clause  of  the  statute  substantially 
disposes  of  this  point  also.  The  action  is  based  on  the  note, 
and  therefore  falls  within  the  first  section  of  the  article  supra, 
and  is  not  barred  by  less  than  fifteen  years,  whether  it  be 
prosecuted  against  the  obligor,  or  against  his  heir  or  devisee, 
or  against  the  heir  or  devisee  of  one  of  these. 
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We  are  therefore  of  opinion  that  the  court  erred  in  dis- 
missing appellant's  petition,  and  the  judgment  is  reversed  and 
the  cause  is  remanded  for  further  proceedings. 

The  petition  neither  describes  the  property  sought  to  be 
subjected,  nor  does  it  contain  an  allegation  that  either  or 
both  of  the  appellees  have  estate  derived  from  R.  M.  Parrish 
sufficient  to  pay  the  debt.  On  the  return  of  the  cause  the 
petition  should  be  amended  so  as  to  describe  the  particular 
property  desired  to  be  subjected,  or  so  as  to  allege  that  the 
appellees  have  received  estate  enough  to  satisfy  the  debt.  If 
issue  is  taken  on  either  of  these  points,  time  should  then  be 
allowed  for  preparation. 


Case  9— PETITION  EQUITY— September  18. 

\^iiJ!l  Murray,  &c.  v.  Tucker,  &c, 

appeal  fbom  louisville  chancery  court. 

1  Street  improvements  in  Louisville — Defective  work,  etc.— 
The  city  council  is  the  sole  judge  of  the  manner  of  execution  and 
character  of  work  done  in  making  street  improvements,  and  when 
such  work  is  accepted  by  the  council  the  adjacent  lot-owners  can 
not  resist  the  collection  of  the  cost  thereof  on  the  ground  of  a 
defective  execution  of  the  work. 

2.  Power  of  municipal  taxation  strictly  construed. — The  power 
of  municipal  corporations  to  make  street  improvements  at  the 
expense  of  the  adjacent  lot-owners  is  derived  solely  from  legislative 
enactment,  and  will  not  be  enlarged  by  implication  or  construction, 
but  will  be  strictly  construed. 

8.  Contracts  can  not  be  altered  by  the  engineer, — ^The  city  of 
Louisville  alone  has  the  power  under  its  charter  to  determine  the 
necessity  for  street  improvements  therein,  and  the  exercise  of  this 
power  can  not  be  delegated. 
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In  making  Bach  improvements  the  contract  can  not  be  varied 
by  the  engineer  or  other  agent  of  the  counciL 

No  such  variation  can  afterward  be  ratified  by  the  council  so  as 
to  create  an  obligation  on  the  part  of  the  lotK>wner,  even  though 
such  alteration  and  the  improvement  be  to  his  advantage. 

Wm.  F.  BabbeT;   . 
John  Robebts,  .  . 
St.  John  Boyle,  . 
John  T.  Milbubn, 
James  A.  Beattie, 

CITED 
Charter  of  1870  of  the  City  of  Louisville,  sec.  12. 
4  Bush,  467,  Hydes  &  Goose  v.  Joyes. 
Act  of  June,  1865,  2  Session  Acts  1865,  p.  506. 

Russell  &  Helm, For  Appellees, 

cited 
8  Met  (Mass.)  194,  City  of  Lowell  v.  Hadley. 
1  Dillon's  Municipal  Corporations,  2d  ed.,  pp.  478-88. 

T.  L.  BtJBNETT, For  aty  of  Louisville, 

CITED 
MS.  Opinion,  Caldwell  v.  Obst.     9  B.  Mon.  201. 
8  Met.  (Mass.)  194,  City  of  Lowell  v.  Hadley. 
6  Peters,  White's  lessees  v.  Cincinnati. 

JUDGE  PRTOB  deliybrbd  the  opnnoK  of  the  ooitbt. 

The  ordinance  in  this  case  provides  for  the  improvement 
of  an  alley  commencing  at  Wenzel  Street,  and  running  east- 
wardlj  to  an  alley  running  northwardly  from  Washington 
Street 

The  contract  made  with  the  assignor  of  the  appellee  was 
in  pursoance  of  this  ordinance  and  for  the  improvement  of 
this  particular  alley.  The  material  inquiry  in  the  case  is, 
has  this  alley  been  improved  so  as  to  create  a  liability  on  the 
part  of  the  owners  of  the  property  adjacent  to  pay  for  the 
work  as  provided  by  the  city  charter? 

If  the  alley  has  been  improved  as  specified  and  directed 
Vol.  X.— 17 
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by  the  ordinance  and  accepted  by  the  council^  although  the 
work  may  have  been  defectively  executed,  the  council  being 
the  sole  judge  as  to  the  manner  of  its  execution  and  the 
character  of  the  work,  the  appellants  for  that  reason  would 
be  precluded  from  making  any  such  defense  in  resisting  the 
collection  of  the  assessments  made  on  their  property. 

It  is  maintained,  however,  in  this  case  that  the  alley  has 
not  been  improved,  or  rather  that  the  engineer  and  contractor, 
instead  of  complying  with  the  ordinance  and  the  contract  made 
with  the  city  in  pursuance  therewith,  undertook  to  construct 
a  different  alley  by  changing  the  location  of  the  one  ordered 
to  be  improved  for  the  convenience  of  some  of  the  property- 
owners  on  whose  lots  the  alley  bordered. 

It  is  not  pretended  that  the  alley  was  improved  as  ordered; 
but,  on  the  other  hand,  it  is  conceded  that  the  alteration  was 
made,  and  a  part  of  the  alley  located  and  constructed  upon 
different  ground. 

This  alteration  was  not  made  by  reason  of  any  ordinance 
or  the  consent  of  the  council  obtained  for  that  purpose,  hut 
at  the  instance  of  the  engineer,  the  latter  regarding  the  change 
as  beneficial  not  only  to  the  party  owning  the  ground  where 
the  alteration  was  made,  but  to  all  interested  in  the  improve* 
ment;  the  proof  conducing  to  show  also  that  no  one  was  in- 
jured thereby. 

About  one  fourth  of  this  alley  has  been  constructed  on 
different  ground;  and,  in  the  language  of  the  witness,  ^^the 
original  alley  extended  about  forty  feet  east  of  Wenzel  Street 
before  it  made  the  turn,  and  the  present  alley  extends  about 
one  hundred  and  six  feet  east  of  Wenzel  Street  before  it  makes 
the  turn.^' 

No  dedication  could  have  been  made  of  the  ground  for  a 
ishange  in  this  alley  prior  to  the  passage  of  the  ordinance,  for 
the  reason  that  Roberts,  at  whose  instance  and  for  whose 
benefit  the  change  was  made,  was  not  until  November  22, 1871, 
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the  owner  of  the  property,  nor  did  he  sell  to  Pfau  until  July, 
1872;  the  latter  sale  creating  the  neoessity  for  the  alteration 
in  the  location  of  the  alley. 

The  legislature  has  prescribed  the  manner  in  which  the  city 
oonncil  may  compel  the  citizen  to  contribute  to  the  improve- 
ment of  streets  and  alleys  in  which  the  latter  may  be  interested, 
and  from  which,  in  the  opinion  of  the  council,  he  derives  a 
benefit. 

The  power  to  make  these  contracts  by  the  council  as  the 
agent  of  the  property-holder,  and  with  which  the  latter  must 
oomply,  although  no  party  to  any  of  the  proceedings,  being 
derived  solely  from  legislative  enactment,  this  court,  instead 
of  enlarging  such  power  by  implication  or  construction,  which 
when  exercised  within  proper  bounds  must  often  prove  onerous 
and  oppressive  to  the  citizen,  will  require  a  strict  adherence 
to  the  letter  and  spirit  of  the  law  from  which  this  right  to  tax 
the  citizen  is  derived. 

The  General  Council  must  first  direct  the  improvement 
by  ordinance,  and  the  contract  must  be  made  in  pursuance 
dierewith,  as  authorized  by  the  new  city  charter,  under  the 
provisions  of  the  12th  section,  so  as  to  create  a  lien  on  the 
lots  or  parts  of  lots,  etc. 

So  far  the  law  seems  to  have  been  complied  with  in  this 
case;  but  the  engineer  and  Boberts,  exercising  a  discretionary 
power  that  they  no  doubt  supposed  would  be  ratified  by  the 
council,  have  undertaken  to  construct  an  alley  instead  of  im- 
proving one,  as  provided  by  the  ordinance,  and  it  is  now 
maintained  that  because  it  works  no  injury  to  the  property- 
holder  he  must  pay  the  costs. 

If  this  view  of  the  proposition  is  sustained,  the  action  of 
the  council  could  be  dispensed  with  altogether,  except  in 
ratifying  contracts  made  by  the  engineer  for  improvements 
that  in  the  opinion  of  that  body  were  beneficial  to  the  citizen. 

The  question  of  injury  or  benefit  can  not  avail  in  a  case 
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like  thiS;  and  all  the  court  has  to  determine  is,  was  a  new 
alley  constructed  or  the  old  one  improved?  The  evidence 
on  this  point  is  conclusive  that  the  contractor,  instead  of  im- 
proving the  old  alley  as  his  contract  required,  has  constructed 
a  new  one. 

In  the  case  of  Hydes  &  Gbose  v.  Joyes  (4  Bush,  466)  the 
city  council  passed  an  ordinance  giving  *^  to  the  engineer  the 
right  to  have  such  portions  of  sidewalks  on  particular  streets 
improved  as  he  might  direct/'  This  court  held  that  the  city 
council  alone  had  the  power  to  determine  the  necessity  for  the 
improvement,  and  that  the  exercise  of  this  right  could  not  be 
delegated  to  the  engineer.  It  results  therefore  that  if  the 
council  had  no  right  to  delegate  the  exercise  of  this  dis- 
oretionary  power  to  its  engineer,  the  latter  could  exercise 
no  such  power  in  a  case  where  it  is  not  even  pretended  that 
the  council  ever  attempted  to  confer  it.  To  hold  otherwise 
would  be  giving  to  the  engineer  the  right  at  his  discretion, 
and  when  in  his  opinion  the  interest  of  the  city  and  the 
property-holder  would  be  advanced  thereby,  to  tax  the  latter 
and  subject  his  pro|)erty  to  its  payment.  Nor  can  the  council 
ratify  such  action  on  the  part  of  the  engineer  so  as  to  create 
an  obligation  on  the  part  of  the  citizen  to  pay,  for  the  reason 
that  the  charter  designates  the  mode  in  which  this  liability  is 
created. 

If  the  city  council,  by  ratifying  a  contract  made  by  the 
engineer  or  by  agreeing  to  pay  for  an  improvement  not 
ordered  to  be  made,  can  bind  the  property  of  the  citizen  or 
compel  him  to  comply  with  the  contract,  it  must  originate 
from  some  legislative  enactment,  as  no  rule  of  the  common 
law  creates  the  liability,  nor  has  our  attention  been  called  to 
any  statute  conferring  upon  the  city  council  such  absolute 
and  uncontrolled  discretionary  power  over  the  citizen  and  his 
property.  .  No  ratification  by  reason  of  such  a  contract  or  the 
construction  of  such  an  improvement  can  create  the  lien  as 
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provided  in  the  city  charter.    It  is  clear  that  the  old  alley 
was  not  improved,  but  a  new  and  different  alley  constructed. 

The  judgment  is  reversed^  and  cause  remanded  with  direc- 
tions to  dismiss  the  petition  as  against  all  the  appellants. 
There  is  no  judgment  for  or  against  the  city  of  Louisville, 
and  therefore  no  disposition  can  be  made  of  this  branch  of  the 
case. 


Casb  10— petition  EQUITY— Septembbe  18. 

Gaixiner,  (fee.  v.  Smith,  ifec. 

APPEAL    FBOM   NELSOK    GIBGUIT   COUBT. 

HoifEsrEAD  can  not  be  subjected  to  the  payment  of  debts  created  after 
June  ly  1866,  unless  the  debt  or  liability  existed  prior  to  the  pur- 
chase of  the  land. 

Part  of  a  tract  of  land  having  been  sold  to  pay  purchase- 
money)  the  owner  is  entitled  to  have  a  homestead  set  apart  to 
him  in  the  remainder.  Webster  v.  Bronston,  trustee,  &c  (5  Bush, 
521)  concurred  in. 

MuiB  &  WiCKLiFFB, For  Appellants, 

CITED 
Qeneral  Statutes,  p.  433.         Myers's  Supplement,  p.  715. 
Civil  Ck)de,  sections  474,  477. 

17  B.  Hon.  286.  18  B.  Hon.  120.  1  Littell,  319. 

4  Mon.  76.  3  J.  J.  Marsh.  43.  8  B.  Mon.  60. 

8B.  Mon.  816.  IJohns.  Ch'y,  430.         6  Bush,  522. 

Wm.  Johnson, For  Appellees, 

CITED 
Homestead  Exemption  Act 

JUDGE  LINDSAY  deuvebed  the  opinion  of  the  coubt. 

The  debts  of  J.  S.  Smith  to  Hogden's  executor  were  con- 
tracted in  Jannarji  1806.    The  land^  for  the  part  purchase- 
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price  of  which  the  notes  held  by  said  executor  were  executed, 
was  purchased  by  said  Smith  at  the  same  time. 

The  homestead  act  invested  Smith  with  the  right  to  a 
homestead  out  of  said  land,  subject  to  the  payment  of  the 
debts  owing  by  him  on  the  1st  of  June,  1866.  He  did  not 
lose  this  right  by  reason  of  subsequently  becoming  indebted 
to  appellant. 

The  vendor^s  lien  being  satisfied  by  a  sale  of  a  portion 
of  the  land^  Smith  is  then  entitled  to  his  homestead..  If  any 
land  is  left  after  the  same  is  assigned^  Gardner  may  subject  it 
to  the  payment  of  his  debt. 

This  court,  as  at  present  constituted,  concurs  with  the 
reasoning  of  Judges  Robertson  and  Peters  in  the  case  of 
Webster  v.  Bronston,  trustee,  &c.  (5  Bush,  521). 

Judgment  affirmed. 


Case  11— PETITION  EQUITY-^ept.  22. 

Hughes  &  Co.,  (fee.  v.  Coleman,  &c. 

appeal  from  pendletok  gircurr  court. 

1.  Certificate  of  agknowledomekt  of  deed  by  married  womak 

PRIMA  FACIE  EVIDENCE  ONLY.— The  Statute  making  the  certificate 
of  acknowledgment  of  a  deed  hj  a  married  woman  eyidenoe  that 
she  was  examined  separately  and  apart  from  her  husband,  and  the 
contents  explained,  etc.,  was  not  intended  to  make  such  evidence 
conclusive,  and  extraneous  evidence  may  be  heard  to  show  the  real 
state  of  facts.  (Ford  v.  Teal,  7  Bush,  156 ;  Woodhead  ▼.  Foulda, 
7  Bush,  222.) 

2.  Mere  preponderance  of  evidence  against  the  certificate 

not  sufficient. — Such  extraneous  evidence  must  be  strong  and 
assuring  in  order  to  overturn  the  certificate,  and  must  be  sufficient 
to  satisfy  the  mind  of  the  court  with  reasonable  certainty  that  the 
law  was  not  complied  with.    A  bare  preponderance  of  evidence 
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will  not  do.  If  after  making  all  proper  allowance  for  the  official 
knowledge  and  fidelity  of  the- clerk,  and  giving  proper  effect  to  the 
legal  presumption  that  he  did  his  duty,  it  is  still  manifest  to  the 
court  that  the  law  has  not  heen  complied  with,  then,  and  not  till 
then,  will  the  certificate  be  disregarded. 

Calvebt&Winstok,! y^r  Appellanta, 

W.  W.  Ireland,  .  .   .  i  rr  7 

CITED 
1  M.  &  B.'8  Statutes,  pp.  429,  482,  483,  486,  487,  445, 

447,  450,  458. 
Revised  Statutes,  1  Stanton,  262,  284. 
Acts  1849-50,  p.  28. 
8  Dana,  111,  Nantz  v.  Bailey. 

5  Monroe,  41,  Hughes  v.  McKinsey. 

6  J.  J.  Marsh.  533,  Barnett  v.  Shackleford. 

5  B.  Mon.  481,  Gregory's  heirs  v.  Ford. 
8^B.  Mon.  178,  Gill  v.  Fauntleroy's  heirs. 
1  Met.  621,  Overfield  v.  Sutton. 

1  Met.  635,  Allen  v.  Ramsey's  heirs. 
10  B.  Mon.  172,  Phillips  v.  Pope's  heirs, 
4  Littell,  877,  Mason  v.  Rogers. 
10  B,  Mon.  179,  Ford  v.  Gregory's  heirs, 

6  Mon.  539,  Feemster  v.  Anderson. 

6  Dana,  339,  Sneed,  &c.  v.  Commonwealth. 
8  Marsh.  489,  Clay  v.  Hopkins. 
1  Bibb,  216,  Hardin  v.  Owings. 
1  Duvall,  34^  Allen  v.  Shortridge. 


<?HSr?;} ""^^'"^- 


A. 

J.  CHara, 

CITED 

MS.  Op.,  January,  1856,  Ferris  ▼.  Parsons. 

Civil  Code,  sections  50,  579,  581. 

Ohio  Code,  section  29. 

Bevised  Statutes,  chap.  47,  art  2,  sec.  1. 

Bevised  Statutes,  chap.  24,  sees.  20,  22. 

General  Statutes,  chap.  37,  sec.  24. 
8  Ohio  St  594,  Coolidge  and  wife  v.  Paris. 
7  Bush,  157,  Ford,  Ac.  v.  Teal. 
2  Met  285,  Smith,  Ac.  v.  Wilson. 
2  Met  503,  Johnston  v.  Ferguson. 
5  Bush,  400,  Sharp's  adm'r  v.  Proctor's  adm'r. 
7  Bush,  222,  Woodhead  v.  Foulds. 
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JUDQE  CK>F£B  deliyebbd  the  opmiON  of  the  cx>itbt. 

The  evidence  in  the  case  of  Ford^  &c.  v.  Teal  (7  Bush 
166)  to  repel  the  presumption  arising  from  the  facts  certified 
by  the  clerk  is  said  to  have  been  ''ample  and  conclasive." 
In  the  case  of  Woodhead  v.  Foulds  (7  Bush,  222)  the.  court 
said,  ''It  satisfactorily  appears  that  in  taking  the  acknowl- 
edgment of  the  wife  of  a  deed  mortgaging  her  own  land  to 
secure  her  husband's  debt,  the  clerk,  who  certified  only  that 
she  acknowledged  the  deed  before  him,  neither  read  nor  ex- 
plained it  to  her,  and  that  the  husband  was  present  when  the 
acknowledgment  was  taken.  While  the  clerk  testifies  that  he 
presumes  that  he  did  all  that  the  law  required,  but  did  not 
recollect  either  the  husband's  presence  or  that  the  deed  was 
read  or  explained,  two  credible  witnesses,  who  were  present, 
testify  positively  and  cireumatantially  that  the  husband  nxu 
present,  that  the  deed  was  not  read,  and  that  she  being  re- 
hustanty  he  urged  her  to  sign  and  acknowledge  U. 

These  two  cases  clearly  indicate  that  the  evidence  in  such 
a  case  must  be  "strong  and  assuring/'  A  bare  preponderance 
of  the  oral  evidence  will  not  be  sufficient.  It  must  go  further, 
and  satisfy  the  mind  of  the  court  with  reasonable  certainty  that 
the  law  has  not  been  complied  with.  Some  weight  must  be 
given  to  the  presumed  intelligence  of  the  clerk,  and  his  certifi- 
cate ought  not  to  be  overturned  by  a  bare  preponderance  of 
evidence  against  it.  It  is  impossible  to  lay  down  any  more 
definite  rule  on  this  subject  than  to  say  that  if  afler  making 
all  proper  allowance  for  the  official  knowledge  and  fidelity 
of  the  clerk,  and  giving  proper  effect  to  the  legal  presumption 
that  he  did  his  duty,  it  is  still  manifest  to  the  mind  of  the 
court  that  the  law  has  not  been  complied  with,  then,  and  not 
until  then,  is  the  case  brought  within  the  rule  laid  down  in 
the  cases  supra. 

The  temptations  to  perjury  and  subornation  are  so  great 
that  wherever  the  fiiot  is  fairly  debatable  the  presumption 
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of  law  most  prevail.  This  is  the  fall  extent  to  which  we 
understand  these  cases  to  go;  and  as  the  evidence  in  this  case 
is  not  of  that  strong  and  assuring  character,  we  must  hold  that 
the  deed  has  not  been  successfully  assailed. 

The  clerk  swears  positively  that  he  did  explain  the  contents 
and  effect  of  the  deed  to  Mrs.  Coleman,  and  that  her  husband 
was  then  absent  from  the  room,  and  that  she  thereupon  ac- 
knowledged the  deed  and  consented  that  it  might  be  recorded. 
And  although  he  may  have  been  mistaken  as  to  facts  occurring 
or  existing  around  him,  which  had  no  connection  with  the 
business  in  which  he  was  engaged,  it  does  not  seem  to  us  that 
this  weakens  but  rather  strengthens  his  evidence  as  to  the 
fiicts  which  he  says  he  does  remember.  He  is  corroborated  in 
the  material  facts  by  the  mortgagee,  who,  although  the  others 
swear  he  was  not,  swears  that  he  was  present,  and  that  the 
clerk  did  explain  the  contents  and  effect  of  the  deed,  and  that 
Mrs.  Coleman  acknowledged  it,  and  consented  that  it  might 
be  recorded,  and  that  her  husband  was  not  then  present. 

On  the  other  hand,  Mrs.  Coleman,  Mrs.  Wheeler,  and  a 
daughter  of  Mrs.  Coleman's  husband  swear  the  deed  was  not 
explained,  that  the  husband  was  present  all  the  time  while  the 
derk  was  in  the  room,  and  that  Mrs.  Coleman  was  never  asked 
and  never  consented  that  it  might  be  recorded.  Mrs.  Wheeler 
and  Miss  Coleman,  who  was  then  only  about  fifteen  years  of 
age,  were  in  an  adjoining  room,  and  the  young  lady  says  she 
was  standing  at  a  mirror  combing  her  hair.  There  was  a  sale 
at  Coleman's  on  that  day,  and  a  number  of  persons  were  there; 
the  house  was  in  confusion,  and  no  reason  is  given  why  the 
attention  of  Mrs.  Wheeler  and  the  young  lady  should  have 
been  specially  directed  to  the  manner  and  form  of  taking  the 
acknowledgment.  It  does  not  appear  that  either  of  the  three 
ladies  knew  at  the  time,  or  that  they  learned  for  many  months 
afterward,  that  the  non-explanation  of  the  deed  and  the  pres- 
ence of  the  husband  were  of  the  slightest  consequence. 
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Under  these  circumstances  we  feel  no  hesitation  in  saying 
that  the  evidence  is  not  of  that  clear  and  convincing  character 
which  is  necessary  to  bring  the  case  within  the  rule  laid  down 
in  the  cases  on  which  the  judgment  of  the  circuit  court  an- 
nulling the  deed  was  based.  To  overturn  the  certificate  of  a 
clerk  made  under  the  sanctions  of  an  oath  and  of  official 
responsibility  upon  such  evidence^  given  by  interested  or 
sympathizing  witnesses,  would  be  to  deny  to  official  action  any 
greater  weight  or  sanction  than  is  accorded  to  merely  private 
acts  and  declarations.  This  we  are  not  required  to  do  by 
the  letter  or  spirit  of  the  cases  relied  on,  nor  can  we  do  so 
without  rendering  all  titles  derived  through  married  woman 
subject  to  great  uncertainty  and  hazard. 

As  the  evidence  in  the  case  does  not  bring  it  within  the 
rule  so  earnestly  and  ably  assailed  by  counsel  for  appellants, 
and  from  which  the  learned  circuit  judge  seems  to  have  ap- 
prehended so  much  danger  to  the  repose  of  society  and  the 
security  of  titles,  it  is  neither  necessary  nor  proper  that  we 
should  re-examine  the  principle  decided  in  the  cases  of  Ford 
V.  Teal  and  Woodhead  v.  Foulds. 

It  results  fi*om  what  we  have  said  that  the  court  erred  in 
annulling  the  deed  of  mortgage  made  by  Mrs.  Coleman  to 
Wilson  and  in  dismissing  appellants'  petition  as  to  her ;  but 
we  perceive  no  other  error  in  the  record. 

Wherefore  the  judgment  is  reversed  on  the  original  and 
affirmed  on  the  cross-appeal,  and  the  cause  is  remanded  with 
directions  to  dismias  Mrs.  Coleman's  petition  for  a  new  trial 
and  her  cross-petitions  against  appellants,  and  to  enter  judg- 
ment of  foreclosure  against  the  land  embraced  in  the  mortgage 
to  C.  W.  Wilson. 
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Cabb  12— PETITIQN  EQUITY— Sbpt  26. 

Burnes  v.  Cade. 

appbal  from  utivgstoir  common  pleas  coubt. 

1.  Justices'  and  quartebly  courts  have  exglusiye  jurisdiction 

of  all  actions  and  proceedings  for  the  recovery  of  money  or  personal 
property  where  the  amount  in  controversy,  exclusive  of  interest 
and  costs,  does  not  exceed  fifty  dollars  in  value. 

2.  A  judgment  for  fifty  dollars  having  been  rendered  by  the  Quarterly 

Court  of  Livingston  County,  th6  common  pleas  court  of  that  county 
did  not  have  jurisdiction  of  an  action  to  subject  a  debt  due  to  the 
defendant  to  the  satisfaction  of  the  judgment. 

The  subsequent  action  ought  to  have  been  brought  in  the  court 
in  which  the  judgment  was  recovered. 

Handlik,  Bush  &  Bush, For  Appellant, 
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4  Bush,  8.  5  B.  Mon.  141-45. 
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CHIEF  JUSTICE  PETERS  delivered  the  opinion  of  the  court. 

Appellee  recovered  a  judgment  against  appellant  in  the 
Quarterly  Court  of  Livingston  County  for  the  sum  of  fifty 
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dollars,  exclusive  of  interest  and  costs^  upon  which  an 
execution  issued,  and  was  returned  by  the  proper  officer,  in 
substance,  "no  property  found." 

Appellee  then  brought  a  suit*  in  the  Livingston  Court  of 
Common  Pleas  against  appellant  and  the  trustees  of  Smith- 
land  to  subject  a  debt  owing  by  the  latter  to  the  former  to 
the  satis&ction  of  his  judgment. 

After  a  demurrer  to  the  petition  had  been  overruled  and  the 
answer  of  Burnes  had  been  adjudged  on  demurrer  insufficient, 
the  trustees  having  failed  to  answer,  judgment  was  rendered 
against  them  for  the  amount  claimed  by  appellee  to  be  owing 
to  him  by  appellant;  and  to  reverse  that  judgment  Burnes 
prosecutes  this  appeal. 

The  primary  question  presented  for  consideration  by  this 
record  is,  had  the  Livingston  Court  of  Common  Pleas  juris- 
diction of  the  case? 

Section  29  of  the  Civil  Code  in  express  terms  confers 
exclusive  jurisdiction  on  justices'  courts  and  quarterly  courts 
of  all  actions  and  proceedings  for  the  recovery  of  money  or 
personal  property  where  the  amount  in  controversy,  exclusive 
of  interest  and  costs,  does  not  exceed  fifty  dollars  in  value. 

As  the  judgment  sought  to  be  enforced  by  the  proceedings 
is  just  fifty  dollars,  exclusive  of  interest  and  cost,  it  would 
seem  that  this  section  would  be  decisive  of  the  question. 

But  section  474  of  the  Civil  Code  provides  that  "  aft«r  an 
execution  ot  JieiH  facias  directed  to  the  county  in  which  the 
judgment  was  rendered,  or  to  the  county  of  the  defendant's 
residence,  is  returned  by  the  proper  officer,  either  as  to  the 
whole  or  part  thereof,  in  substance,  no  property  found  to 
satisfy  the  same,  the  plaintifi^  in  the  execution  may  institute 
an  action,  by  equitable  proceedings,  in  the  court  from  which 
the  execution  issued,  or  in  the  court  of  any  county  in  which 
the  defendant  resides  or  is  summoned,  for  the  discovery  of  any 
money,  chose  in  action,  equitable  or  legal  interest,  and  all  other 
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property  to  which  the  defendant  is  entitled,  and  for  subjecting 
the  same  to  the  satisfaction,  of  the  judgment;  and  in  such 
actions  persons  indebted  to  the  defendant  in  the  execution, 
or  holding  the  money  or  property  in  which  he  has  an  interest^ 
or  holding  the  evidences  or  securities  for  the  same,  may  be  also 
made  defendants.'^ 

The  execution  having  been  directed  to  the  county  in  which 
the  defendant  resided,  as  may  be  presumed,  and  certainly  to 
the  county  in  which  the  judgment  was  rendered,  the  section 
last  quoted  designates  the  court  of  the  same  county  in  which 
proceedings  may  or  shall  be  instituted  to  subject  the  choses  in 
action  of  the  debtor  to  the  satisfaction  of  the  judgment,  which 
is  the  court  in  which  the  judgment  was  rendered,  exclusive  of 
the  chancellor.  This  construction  harmonizes  the  two  sections 
herem  quoted,  and  is  sustained  by  the  previous  decisions  of  this 
court  of  Quast  v,  Buldall  (MS.  Opinion)  and  John  Millett  v. 
John  W.  Cole,  Ac.  (MS.  Opinion,  September,  1872.) 

Wherefore  the  judgment  is  reversed,  and  the  cause  is 
remanded  with  directions  to  dismiss  appellee's  petition,  the 
livingston  Court  of  Common  Pleas  having  no  jurisdiction. 
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Oasb  la-PETITION  EQUITY— Skpt.  28. 

Commonwealth  for  Mercer  Co.  Court  v.  Spring- 
field, Maxville  &  Harrodsburg  Turnpike  Co- 

APPEAL  FBOM  MEROEB  dBCUIT  OOUBT. 

1,  Disability  will  not  avail  opposing  paety.— The  want  of 
authority  on  the  part  of  a  county  court  to  subscribe  stock  in  a 
corporation  is  no  reason  for  such  corporation  refusing,  after  le- 
ceiving  the  money  on  the  subscription,  to  comply  with  its  agree- 
ment to  issue  and  deliver  to  the  county  court  certificates  for  the 
stock  subscribed  and  paid  for. 

8.  Conditional  subsoeiption.—A  county  court  subscribed  for  stock 
in  a  turnpike  company,  the  money  subscribed  to  be  used  in  erect- 
ing a  certain  bridge.  Jleldf  that  the  company  had  the  right  to 
accept  the  conditional  subscription,  and  the  subsequent  destruction 
of  the  bridge  did  not  affect  this  subscription,  but  was  the  loss  of 
the  company. 

8.  Limitation. — If  a  corporation  can  rely  upon  lapse  of  time  againsl 
a  stockholder  who  merely  demands  the  evidence  of  title  to  his 
stock  (a  question  not  decided)^  the  statute  will  not  begin  to  run 
until  the  stockholder  is  notified  by  some  unequivocal  act  that  hii 
title  to  the  stock  is  disputed. 

i.  Limitation  buns  against  a  btockholdeb  as  to  dividends  on 
his  stock  which  have  been  appropriated  by  the  corporation. 

J.  B.  Thompson,  Jr., For  Appellant, 
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JTIDGE  LINDSAY  dblitsbed  the  oPiinoN  of  the  coubt. 

At  the  November  term  (1851)  of  the  Mercer  Court  of 
Ckims  the  folIowiDg  order  was  made  and  entered : 

''Ordered^  that  the  judge  of  the  county  court  subscribe  for 
stock  in  the  road  leading  from  Harrodsburg  to  Maxville^  etc., 
to  make  a  bridge  across  Salt  River,  1(1,000.'' 

The  Springfield,  Maxville  &  Harrodsburg  Turnpike  Com- 
pany was  at  that  time  constructing,  or  about  to  construct,  its 
road  between  the  two  points  named  in  the  order.     It  may 
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fairly  be  inferred  from  the  answer  of  the  company  that  the 
action  of  the  court  was  had  at  its  instance  and  upon  its 
solicitation. 

Pursuant  to  the  order  the  county  judge  entered  the  sub- 
scription upon  the  books  of  the  company^  and  the  amount 
subscribed  was  in  due  time  paid  upon  the  orders  of  its  officers 
and  appropriated  to  the  construction  of  the  bridge  across  Salt 
River,  which  structure  was  erected  by,  and  was  necessary  for 
the  uses  and  purposes  of,  the  corporation. 

This  suit  in  equity  was  instituted  to  compel  the  turnpike 
company  to  issue  to  the  county  court  certificates  for  the  shares 
of  stock  thus  subscribed  and  paid  for,  and  for  an  account  for 
dividends  alleged  to  have  been  realized  and  declared. 

The  relief  sought  is  resisted  on  several  grounds,  the 
principal  of  which  is  the  want  of  authority  upon  the  jxirt 
of  the  county  court  to  make  the  contract  of  subscription. 
We  are  satisfied  the  court  had  no  such  authority,  but  we  do 
not  see  that  it  therefore  necessarily  follows  that  the  turnpike 
company  can  hold  to  the  money  obtained  through  the  un- 
authorized action  of  said  court,  and  refuse  to  comply  with  its 
agreement  to  issue  and  deliver  to  it,  as  it  is  bound  to  issue 
and  deliver  to  all  other  persons  or  corporations,  certificates 
for  so  much  of  its  capital  stock  as  may  have  been  subscribed 
and  paid  for. 

Counsel  misapply  the  doctrine  recognized  in  the  Kentucky 
River  cases  (8  Bush,  300),  and  in  the  Clark  County  case 
(11  B.  Mon.  146).  In  these  cases  the  county  courts  were 
resisting  the  enforcement  of  their  alleged  subscription  for  the 
stock  of  the  corporation,  claiming,  first,  that  they  had  no 
authority  to  make  the  contracts  of  subscription ;  and  seoondy 
that  their  power,  if  they  possessed  it,  had  been  so  defectively 
executed  as  not  to  bind  the  counties  represented  by  them. 

Here  the  county  court  has  carried  out  its  undertaking  to 
the  letter. 
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The  contract  did  not  bind  it;  but  the  amount  subscribed 
was  paid,  and  now  when  it  demands  the  property  purchased 
the  party  that  made  the  sale  and  received  the  contract  price  is 
attempting  to  avail  itself  of  the  court^s  want  of  authority  in 
order  to  escape  the  i)erformance  of  its  part  of  the  contract. 

The  tax-payers  of  Mercer  County,  the  constituents  of  the. 
county  court  whose  funds  were  misappropriated,  might  with 
propriety  have  questioned  the  act  of  their  agent;  but  we  are 
aware  of  no  rule  of  law  that  enables  the  company  to  retain 
the  money  obtained  by  and  through  the  usurpation  of  power 
by  the  county  court,  and  then,  by  refusing  to  issue  the  certifi- 
cates for  the  shares  of  capital  stock  thus  paid  for,  to  appropriate 
said  money  to  its  own  uses  and  purposes  without  liability  to 
any  one. 

It  is  certain  that  the  public  money  of  the  county  has  been 
used  to  pay  for  fifty  shares  of  the  capital  stock  of  the  com- 
pany, and  there  can  be  no  reason  assigned  why  the  county 
shall  not  be  invested  with  the  evidences  of  title  to  the  pur- 
chased property. 

Its  want  of  legal  capacity  to  purchase  and  hold  stocks  is 
a  matter  with  which  appellee  has  nothing  to  do.  As  well 
might  a  party  purchasing  property  from  an  infant  or  married 
woman  keep  the  property,  and  refuse  to  pay  for  it  upon  the 
ground  that  they  had  not  the  legal  capacity  to  contract,  as  for 
appellee  to  be  allowed  to  avail  itself  of  this  defense. 

We  regard  it  as  immaterial  that  the  order  of  the  county 
court  provided  that  the  money  subscribed  should  be  used  in 
the  construction  of  the  bridge  across  Salt  River.  The  company 
had  the  right  to  accept  a  conditional  subscription  for  stock, 
and  in  this  instance  it  seems  to  have  exercised  that  right. 

The  destruction  of  the  bridge  by  Bragg's  army  in   1862 
in  no  wise  affected  appellant's  claim.     It  was  the  company's 
bridge  that  was  destroyed,  and  appellant  can  only  be  required 
to  share  with  the  other  stockholders  the  common  loss. 
Vol.  X.— 18 
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The  plea  of  limitation  can  not  avail  as  against  the  right  of 
the  county  court  to  have  the  certificates  of  stock  issued. 
There  is  no  proof  in  the  record  tending  to  establish  that  the 
right  of  the  county  court  to  the  stock  was  ever  called  in 
question  until  a  short  time  before  the  commencement  of  this 
proceeding. 

If  it  be  conceded  that  a  corporation  can  rely  on  lapse  of 
time  against  a  stockholder  who  merely  demands  the  evidence 
of  title  to  his  stock  (a  question  we  do  not  decide)^  the  statute 
certainly  will  not  begin  to  run  in  its  favor  until  the  stock- 
holder is  notified  by  some  unequivocal  act  that  his  right  to 
the  stock  is  disputed.  Until  he  receives  such  notice  he  has 
the  right  to  regard  the  corporation  as  his  agent,  and  as  holding 
in  trust  for  him  his  interest  in  the  corporate  property. 

The  statute  does  apply,  however,  as  to  dividends  which, 
as  in  this  case,  have  been  appropriated  by  the  company. 

The  judgment  dismissing  appellant's  petition  is  reversed, 
and  the  cause  remanded  with  instructions  to  require  appellee 
to  issue  and  deliver  to  the  county  court,  for  the  use  and 
benefit  of  Mercer  County,  a  certificate  for  fifty  shares  of  its 
capital  stock,  and  also  to  ascertain  the  amount  to  which  appel- 
lant is  entitled  (on  said  fifty  shares)  in  the  way  of  dividends 
for  the  five  years  next  preceding  the  institution  of  this  action, 
and  to  render  judgment  in  its  fiivor  for  that  amount. 
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Case  14— PETITION  EQUITY— Septembee  29. 

Hardin  v.  Gerard,  &c. 

APPEAL  FROH  WARREN  CIRCUIT  COURT. 

1.  When  wife  may  sue  alone. — Certain  land,  the  general  property 

of  an  infant  married  woman,  was  exchanged  for  another  tract,  and 
deeds  with  general  warranty  were  executed,  the  wife  joining  with 
her  husband.  Three  years  afterword  the  wife,  having  arrived  at 
age,  refused  to  ratify  the  exchange ;  and  her  husband  declining  to 
join  with  her  in  a  suit  to  avoid  it,  she  instituted  a  suit  in  her  own 
name  to  cancel  the  contract  and  recover  the  land,  making  the 
vendee  and  her  husband  defendants.  Held,  that  the  interest  of  the 
husband  being  antagonistic  to  that  of  his  wife,  by  reason  of  his 
covenant  of  warranty,  she  had  the  right,  under  section  49  of  the 
Civil  Code,  to  maintain  the  action  in  her  own  name,  and  the  in- 
terposition of  a  next  friend  was  unnecessary.  (Matson  v.  Matson, 
4  Met.  262.) 

2.  Husband  acquires  no  interest  in  the  wife's  land  except  the 

USE. — ^The  deed  executed  by  the  husband  and  infant  wife  passed  no 
estate  during  the  life  of  the  wife,  except  a  right  to  the  use  for  a 
period  not  exceeding  three  years,  and  conferred  on  the  vendee  no 
right  whatever  after  that  time  as  against  the  wife.  (Section  1, 
article  2,  chapter  47,  Revised  Statutes.) 

3.  Wipe's  right  to  recover  her  land.— In  order  to  recover  the  land 

in  such  case  it  is  not  essential  that  the  wife  should  show  herself 
entitled  to  demand  an  equitable  settlement;  but  her  right  being 
a  legal  one,  she  is  entitled  to  enforce  it  without  regard  to  her  con- 
dition. 

4.  A  DEMAND  OP  possession  OR  NOTICE  TO  QUIT  WAS  UNNECESSARY, 

as  the  vendee  was  not  a  tenant,  but  was  in  possession  under  an 

executed  contract  claiming  adversely.    (Isaacs  v.  Gearheart,  12  B. 

Hon.  235.) 
6.  Tender  of  deed. — ^That  no  deed  was  tendered  reconveying  the  land 

taken  in  exchange  vrill  not  defeat  the  suit,  as  the  chancellor  in  such 

case  has  the  power  to  order  such  conveyances  to  be  made  as  justice 

may  demand. 
6.  The  aUegoHon  that  the  husband  had  refused  to  join  in  the  suit  was  not 

traversable,  and  the  issue  thereon  was  immaterial. 
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Alvin  Duvall, 
Bates  &  Wbight, 

CITED 

Story's  Equity  Pleadings,  sees.  61,  68. 
Civil  Code,  sees.  36,  49.  6  Dana,  86. 

15  B.  Mon.  70.  7  J.  J.  Maish.  818. 
12  B.  Mon.  285.                           4  Dana,  886. 

R.  RoDES,  .     • For  Appellees, 

CITED 
Tyler  on  Infancy  and  Coverture,  pp.  898-97,  604,  768. 
Bevised  Statutes,  2  Stanton,  p.  8,  art  2. 
Revised  Statutes,  2  Stanton,  p.  124. 
Revised  Statutes,  1  Stanton,  pp.  281,  282,  sec.  20. 
Civil  Code,  sec.  49.  4  Metcalfe,  264. 

16  B.  Mon.  70-78.  14  B.  Mon.  247. 

JUDGE  COFER  delivered  the  opnsnoN  op  the  ooubt. 

Being  the  owner  of  a  tract  of  land  derived  by  descent  from 
her  father^  the  appellant  and  her  husband  attempted,  before 
she  attained  her  majority,  to  convey  it  to  appellee,  in  exchange 
for  a  tract  of  land  conveyed  by  him  to  her. 

Becoming  dissatisfied  with  the  trade,  she  brought  this  suit 
in  her  own  name,  by  her  next  friend,  to  have  the  deed  to 
appellee  canceled.  She  alleged  that  her  husband  refused  to 
unite  with  her  in  the  suit,  and  therefore  she  made  him  a 
defendant,  and  offered  to  reconvey  to  appellee  the  land  con- 
veyed by  him  to  her. 

To  this  appellee  answered,  among  other  things,  admitting 
that  appellant  was  under  twenty-one  years  of  age  when  she 
joined  with  her  husband  in  making  the  deed,  but  denying  her 
right  to  sue  in  her  own  name  alone,  or  that  her  husband  had 
refused  to  unite  with  her  in  the  suit,  and  insisting  that  the 
deed  was  valid  as  to  her  husband ;  that  if  he  survives  her,  he 
will  be  tenant  by  the  curtesy ;  and  that  her  husband  having 
power  over  the  land  as  husband,  she  can  not  recover  it  during 
his  life. 
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The  circuit  court  dismissed  appellant^s  petition  on  the 
ground;  as  stated  in  the  judgment,  '^  that  no  notice  or  demand 
having  been  given  by  plaintiff  before  instituting  this  suit,  the 
same  is  prematurely  brought.'^ 

It  is  now  insisted  in  support  of  the  judgment  not  only  that 
the  suit  was  prematurely  brought,  but  that  if  notice  to  quit 
had  been  previously  given,  the  judgment  is  right  on  the 
merits— ^r«<,  because  proper  objections  having  been  taken  in 
the  court  below,  the  appellant  can  not  maintain  the  suit  with- 
out uniting  her  husband  with  her  as  plaintiff;  and  second, 
that  if  she  could,  her  husband  having  conveyed  the  land,  and 
being  therefore  barred  of  any  action  to  recover  it,  she  is  also 
barred  during  his  life. 

1.  Section  49  of  the  Civil  Code  provides  that  '*  where  a 
married  woman  is  a  party  her  husband  must  be  joined  with 
her,  except  that  when  the  action  concerns  her  separate  property 
she  may  sue  alone ;  and  where  the  action  is  between  herself  and 
her  husband  she  may  sue  or  be  sued  alone/'  This  action  is  not 
concerning  her  separate  property ;  and  if  it  can  be  sustained 
in  her  name  alone  under  this  section,  it  must  be  because  it  is 
an  action  between  herself  and  her  husband,  within  the  meaning 
of  the  second  clause  of  the  section  supra. 

The  deed  to  appellee  contains  a  covenant  of  general  war- 
ranty ;  and  if  appellant  succeeds  in  recovering  the  land,  there 
will  be  a  breach  of  that  covenant,  on  which  the  husband  will 
become  liable  to  his  vendee,  and  he  is  therefore  interested 
in  the  &ilure  of  her  suit.  Having  iii  this  way  an  interest 
antagonistic  to  the  interest  of  his  wife,  we  think  the  case 
fiiUs  within  the  spirit  if  not  within  the  strict  letter  of  the 
provisions  of  the  statute,  and  that  she  may  maintain  the 
action  in  her  own  name,  and  that  the  intervention  of  a  next 
finend  was  unnecessary.     (Matson  v.  Matson,  4  Met.  262.) 

2.  Section  1,  article  2,  chapter  47,  of  the  Revised  Statutes 
provides  that  marriage  shall  give  the  husband  during  the  life 
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of  the  wife  no  estate  or  interest  in  her  real  estate  exoept  the 
use  thereof,  with  power  to  rent  it  for  not  more  than  three 
years,  and  receive  the  rent. 

The  husband's  deed  then  passed  to  his  vendee  no  estate 
during  the  life  of  the  wife,  except  the  right  to  its  use  for  a 
period  not  exceeding  three  years,  and  after  the  expiration 
of  that  time  it  conferred  on  him  no  right  whatever  as  against 
the  wife. 

The  obvious  purpose  of  the  statute  was  to  disable  the 
husband  from  putting  the  real  estate  of  the  wife  beyond  his 
control  or  the  rents  beyond  her  reach  for  a  greater  period 
than  that  prescribed ;  and  that  period  having  long  since  ter- 
minated, the  deed  presents  no  obstruction  to  her  recovery. 
What  effect  it  may  have  as  against  the  husband,  should  he 
ever  become  tenant  by  the  curtesy,  we  need  not  now  decide. 
All  we  do  decide  is  that  it  is  ineffectual  as  to  her. 

It  matters  not  that  she  does  not  show  herself  entitled  to 
demand  an  equitable  settlement.  She  is  asserting  a  legal  right, 
and  the  chancellor  will  not  deny  it  to  her  because  she  does 
show  that  she  is  in  need  of  it. 

To  allow  that  the  deed  of  the  husband  will  bar  the  wife's 
action  to  recover  her  land,  conveyed  by  him  in  contravention 
of  the  statute,  would  be  to  set  his  acts  above  the  law  of  the 
land,  and  to  render  a  beneficent  statute,  enacted  for  the  pro- 
tection of  married  women  in  the  enjoyment  of  their  real 
estate,  wholly  nugatory.  We  can  not  give  our  consent  that 
the  legislative  will  may  be  so  defeated,  nor  that  it  may  be 
subordinated  to  the  will  of  the  husband,  subject  to  the  power 
of  the  chancellor  to  give  relief  to  the  wife  when  she  may  be 
able  to  show  that  she  needs  the  rent  for  a  support.  Her  right 
is  clearly  recognized  by  the  legislature,  and  must  be  sustained 
and  protected  by  the  courts. 

3.  We  do  not  think  either  a  demand  of  possession  or  notice 
to  quit  was  necessary.     There  was  no  relation  of  kmdlord  and 
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tenant  between  the  parties.  Appellee  was  in  possession  under 
an  executed  contract^  claiming  adversely  to  the  appellant.  In 
such  case  no  demand  or  notice  is  necessary.  (Isaacs  v.  Gear- 
heart,  12  B.  Mon.  235.) 

That  no  deed  reconveying  to  appellee  the  land  conveyed 
by  him  to  appellant  was  tendered  will  not  defeat  the  right 
of  the  latter  in  this  suit.  It  is  always  in  the  power  of  the 
chancellor  in  such  cases  to  order  such  conveyances  to  be 
made  as  are  necessary  to  do  complete  justice  to  all  the  parties 
before  him. 

The  all^ation  that  appellant^s  husband  had  refused  to  join 
with  her  in  the  suit  was  not  a  traversable  fact,  and  the  issue 
made  thereon  was  immaterial. 

Wherefore  the  judgment  dismissing  appellant's  petition  is 
reversed^  and  the  cause  is  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


APPEAL  FBOH  HARDIN  CIRCUrr  COUBT. 
L  jTTBISDICnOK,    OBNERAL  AND    SPECIAL,    OP    COUNTY    COURTS.  —  In 

matters  of  probating  wills  and  granting  letters  of  administration 
county  courts  are  not  courts  of  special  or  limited  but  of  general 
and  exclusive  jurisdiction. 
2.  When  pacts  oonpebbino  jurisdiction  must  appear  in  the 
BBOOBD. — ^Where  a  court  has  no  jurisdiction  over  certain  subjects 
except  in  cases  where  certain  essential  and  indispensable  facts 
shall  exist,  the  facts  conferring  the  jurisdiction  must  appear  in 
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the  record  of  the  proceedings.  But  if  the  jurisdiction  over  the 
subject-matter  is  complete  and  unlimited,  the  action  of  the  court 
will  always  be  taken  to  be  within  its  authority  and  jurisdiction, 
unless  the  contrary  appean. 
8.  How  JUBiSDiCTTiON  OP  COUNTY  couBT  QUESTIONED. — The  proceed- 
ings of  a  county  court  in  matters  of  probate  and  administration 
are  not  conclusive  as  to  its  jurisdiction,  and  such  jurisdiction  may 
be  called  in  question  collaterally  where  the  proper  averments  are 
made;  but  in  such  cases  the  onus  is  on  the  party  raising  the  issue 
to  show  the  want  of  jurisdiction. 

4.  Constitutional  law.— The  act  of  February  18, 1854,  entitled,  "An 

act  to  provide  for  the  appointment  of  special  judges  of  the  county 
court  and  police  or  city  courts,"  and  which  contains  a  provision  for 
holding  special  terms  of  county  courts,  is  not  within  the  inhibition 
of  the  constitution,  that  an  act  shall  relate  to  but  one  subject^  which 
shall  be  expressed  in  the  title. 

5.  Willful  negliqence. — ^An  allegation  in  a  petition  that  a  railroad 

company  "  carelessly,  negligently,  wrongfully,  and  unlawfully"  ran 
its  cars  over  and  killed  the  plaintiff's  intestate  does  not  amount  to 
an  allegation  that  the  carelessness  and  negligence  were  willful,  and 
the  recovery  must  be  confined  to  compensatory  damages. 

6.  Pdnitiye  damages. — However  great  the  want  of  care,  caution,  at- 

tention, or  diligence,  punitive  damages  can  not  be  awarded,  unlesB 
the  neglect  of  the  corporation,  its  servants  or  agents,  is  so  great  as 
to  evidence  reckless  indifference  to  the  safety  of  the  public,  or  an 
intentional  failure  to  perform  a  plain  and  manifest  duty,  in  the 
performance  of  which  the  public  has  an  interest.  The  motive 
must  be  bad,  the  negligence  qwm  criminal.  (Board  of  Internal 
Improvement  of  Shelby  County  v.  Scearce,  2  Duvall,  576;  Louis- 
ville &  Portland  Canal  Company  v.  Murphy,  adm'r,  &c.,  9  Bush, 
522;  Louisville,  Cincinnati  &  Lexington  Railroad  Company  v. 
Case's  adm'r,  9  Bush,  728.) 

7.  Contributory  negligence.— The  failure  of  the  person  killed  to 

use  great  care  and  caution  to  avoid  danger  affords  no  excuse  to 
the  corporation  if  the  death  resulted  from  the  negligence  of  its 
servants  or  agents;  but  if  he  failed  to  use  that  degree  of  can 
which  may  be  reasonably  expected  from  one  in  like  situation,  and 
by  such  failure  proximately  co-operated  in  causing  the  death,  no 
recovery  can  be  had,  unless  the  servants  of  the  corporation  might, 
by  the  exercise  of  ordinary  care,  have  nevertheless  prevented  the 
injury.  This  rule  is  subject  to  modification  only  in  cases  of  willful 
neglect. 
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8  T.  R.  181,  Rex  v.  The  Lihabitants  of  Chelvington. 

4  Ellis  A  Bl.  524,  Regina  v.The  Lihabitants  of  St  Geoige's. 
6  Wheat  119,  Thatcher  v.  Powell. 

9  Wheat  541,  Walker  v.  Turner. 
1  Peters'  C.  C.  R.  80,  Kemp  v.  Kennedy. 

8  Jones,  54,  Harshaw  v.  Taylor. 

5  Harris  &  Johns.  42,  Wicks  v.  Caulk. 
1  Bibb,  496,  Lawless  v.  Rees. 
1  Bibb,  557,  Abney  y.  Bamett 

6  Dana,  19,  Case,  &c.  v.  Woolley. 

7  Dana,  479,  Singleton  v.  Cogar. 

9  Dana,  102,  Peebles  v.  Watts's  adm'r. 
9  Bush,  728,  L.,  C.  &  L,  R,  R  Co.  v.  Case's  adm'r. 
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4  Bnah,  693,  Ey.  Gen.  B.  B.  Co.  v.  DiUs. 

4  Bush,  509,  L.  &  N.  B.  R  Co.  v.  Bobinson. 

6  Bush,  674,  L.  &  K.  R  B.  Co.  v.  Filbem's  adm'x, 
17  B.  Mon.  632,  Barnes  v.  Edwards. 
13  K  Mon.  196,  McChord  v.  Fisher's  heirs. 

26  Mo.  66,  State  v.  Metger. 

27  Barbour,  628^642. 

83  Barbour,  430.  7  Bush,  236. 

26  Barbour,  603.  21  Barbour,  839. 

27  Barbour,  222.  63  Barbour,  339. 

JUDGE  LINDSAY  delivered  the  OFuaoN  of  the  coubt. 

Presley  Jacobs^  who  styles  himself  administrator  of  James 
W.  Jacobs^  deceased^  sued  the  Louisville  &  Nashville  Railroad 
Company  to  recover  damages  for  the  alleged  careless,  negli- 
gent, wrongful,  and  unlawful  killing  of  his  intestate. 

A  trial  was  had  in  the  Larue  Circuit  Court,  resulting  in  a 
judgment  for  the  plaintiff  for  one  hundred  and  fifty  thousand 
dollars  in  damages.  A  new  trial  was  awarded,  and  upon  the 
second  trial  arose  the  question  that  will  be  first  considered. 

The  railroad  company  denies  that  the  plaintiff  is  the  ad- 
mbistrator  of  the  intestate.  In  support  of  the  averment  to 
the  effect  that  he  is  such  personal  representative,  appellant 
offered  to  read  to  the  jury  the  following  order  of  the  Hardin 
County  Court: 

"Habdin  CJotjnty  CJoubt,  August  9, 1866. 

"On  motion  of  Presley  Jacobs,  who  took  the  oath  required 
by  law  and  executed  bond,  with  John  S.  Cradler  his  surety, 
the  administration  of  the  estate  of  James  W.  Jacobs,  deceased, 
18  granted  to  him  according  to  law.'' 

The  appellee  objected  to  the  reading  of  this  order,  upon 
&e  ground  that  it  is  void  upon  its  face,  because  it  sets  out 
none  of  the  facts  necessary  to  give  the  Hardin  County  Court 
jurisdiction.  The  court  sustained  the  objection ;  and  appel- 
lant then  offered  to  read  another  copy,  differing  from  the  first 
only  in  the  fitct  that  it  showed  that  the  term  held  August  9, 
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1866^  was  a  special  or  called  term  of  the  court.  Objection 
was  also  sustained  to  the  reading  of  this  copy,  and  the  result 
was  an  instruction  to  the  jury  to  find  for  the  defendant. 

Section  1,  article  2,  chapter  37,  of  the  Revised  Statutes 
provided,  ^'  When  any  person  shall  die  intestate  that  court  shall 
have  jurisdiction  to  grant  administration  on  his  estate  that 
would  have  had  jurisdiction  to  grant  a  certificate  of  his  will 
had  he  died  testate." 

The  27th  section  of  chapter  106  provided  that  "wills  shall 
be  proven  before  and  admitted  to  record  by  the  county  court 
of  the  county  of  the  testator's  residence.  If  he  had  no  known 
place  of  residence  in  this  state,  and  land  is  devised,  then  in 
the  county  where  the  land  or  the  greater  part  thereof  lies. 
If  no  land  is  devised,  then  in  the  county  wherein  he  died,  or 
that  wherein  his  estate  or  the  greater  part  thereof  shall  lie,  or 
where  there  may  be  any  debt  or  demand  owing  to  him.'' 

The  Civil  Code  of  Practice  recognized  and  continued  in 
force  these  provisions.     (Section  28.) 

It  is  manifest  that,  except  upon  one  of  the  contingencies 
mentioned  in  the  section  quoted  from  the  chapter  of  the  Re- 
vised Statutes  last  referred  to,  the  County  Court  of  Hardin 
County  had  no  jurisdiction  to  grant  the  administration.  Is  it 
necessary,  however,  that  the  fact  or  facts  upon  which  the  juris- 
diction depends  shall  appear  upon  the  face  of  the  order  ? 

It  is  maintained  with  zeal  and  earnestness  that  county 
courts  are  courts  of  limited  and  special  jurisdiction,  and  that 
nothing  shall  be  presumed  to  be  within  their  jurisdiction  but 
that  which  is  expressly  alleged.  In  other  words,  that  the  facts 
which  give  jurisdiction  must  appear  in  order  to  show  that  the 
proceedings  were  coram  Judiee. 

The  radical  error  of  this  position  is  the  assumption  that 
in  matters  of  probate,  and  in  granting  administration,  county 
courts  are  courts  of  limited  and  special  jurisdiction.  In  such 
matters  their  jurisdiction  is  not  only  general  but  exclusive. 
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Under  the  laws  of  this  state  no  other  than  a  county  court 
can  probate  a  will  or  grant  letters  of  administration ;  and  in 
every  instance  in  which  there  is  a  will  to  be  proved,  or  a 
case  of  intestacy  in  which  the  intestate  leaves  property  of  any 
character  or  description  in  this  state,  some  one  of  its  county 
courts  may  rightfully  assume  jurisdiction. 

There  is  a  marked  distinction  between  a  court  having  gen- 
eral and  exclusive  jurisdiction  over  a  limited  number  of  subjects 
and  a  court  having  no  jurisdiction  over  certain  subjects  except 
in  cases  in  which  certain  essential  and  indispensable  facts  shall 
exist.  In  the  latter  case  the  rule  that  the  facts  conferring 
the  jurisdiction  nxust  appear  in  the  record  of  the  proceedings 
applies  to  all  courts,  circuit  as  well  as  county. 

The  rule  does  not  grow  out  of  nor  depend  upon  the  fact 
that  the  court  has  jurisdiction  of  only  a  limited  number  of 
subjects,  but  that  it  has  not  full  and  complete  jurisdiction 
of  the  subject-matter  about  which  it  assumes  to  act. 

If  the  jurisdiction  over  the  subject-matter  is  com2)lete  and 
unlimited,  the  action  of  the  court  will  always  be  taken  to 
be  within  its  authority  and  jurisdiction,  unless  the  contrary 
appears. 

The  cases  cited  and  relied  on  by  counsel  harmonize  with 
this  view.  The  cases  of  Lawless  v.  Rees  (1  Bibb,  496)  and 
Abney  v.  Barnett  {ibid.  557)  were  before  this  court  by  appeal, 
and  in  neither  case  was  it  necessary  to  declare  the  action  of 
the  county  court  void.  Its  judgmeuts  were  reversed ;  but  as 
they  were  not  collaterally  questioned,  it  by  no  means  follows 
from  the  reversals  that  in  a  proper  state  of  case  this  court 
would  not  have  held  them  pHraa  facie  valid. 

The  cases  of  Freeman  v.  Strong  (6  Dana,  283)  and  Chaudet 
V.  Stone  (4  Bush,  210),  instead  of  conflicting,  are  in  accord 
with  the  doctrine  announced.  In  the  first  case  it  was  held 
that  as  ''the  jurisdiction  of  the  county  court  over  orphan  and 
poor  free  children^  colored  and  whiUy  is  limited  and  special^ 
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every  order  binding  a  child  as  an  apprentice  should  exhibit 
the  facts  required  by  law  for  giving  jurisdiction/^ 

So  in  the  case  of  Case,  &c.  v.  WooUey  (6  Dana,  22)  it  was 
because  the  jurisdiction  of  the  District  Court  of  Ijouisiana  to 
enforce  the  collection  of  debts  was  limited  to  certain  specified 
classes,  instead  of  being  general  and  embracing  all  debts,  that 
this  court  intimated  that  it  would  treat  its  judgments  as  void 
where  the  record  failed  to  show  that  it  had  cognizance  of  the 
claims  upon  which  it  had  adjudicated. 

There  is  no  case  in  which  this  court  has  held  that  it  was 
necessary  to  its  validity  that  the  order  of  a  county  court  pro- 
bating a  will  or  granting  administration  sho.uld  show  upon  its 
&ce  facts  conferring  jurisdiction  upon  the  particular  court  in 
which  the  order  was  made.  Whether  upon  an  appeal  an  order 
failing  in  this  regard  would  or  would  not  be  reversed  we  do  not 
now  decide;  but  it  can  not  be  treated  as  void  in  a  collateral 
proceeding. 

In  the  response  of  this  court  to  a  petition  for  a  rehearing 
in  Singleton  v.  Cogar  (7  Dana,  494),  in  which  the  question  as 
to  the  validity  of  a  judgment  of  the  circuit  court  was  under 
consideration,  Chief  Justice  Robertson  uses  this  language: 
'^But  does  it  necessarily  follow  that  in  such  a  case  as  this, 
or  in  all  cases,  however  the  question  of  jurisdiction  may  be 
presented,  the  silence  of  the  record  of  the  judgment  or  decree 
as  to  a  fact  essential  to  the  jurisdiction  shall  be  conclusive 
proof  that  the  judgment  or  decree  is  voidf  A  oawnty  eonrl 
of  this  state  has  no  testamentary  jurisdiction  unless  the  deeedend 
either  lived  in  the  county  at  his  death  or  had  some  estate  in  iL 
But  if  a  record  of  the  probate  of  his  vnll  shovid  he  silent  cts  to 
both  of  these  facts,  would  the  probate  be  conclusively  voidF^ 

The  court  did  not  seem  to  entertain  a  doubt  that  this  in- 
quiry would  admit  of  any  other  than  a  negative  reply,  aod 
it  was  in  effect  so  answered  in  the  subsequent  case  of  Peebles 
V.  Watts's  administrator  (7  Dana,  102). 
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The  proceedings  of  the  county  court  in  matters  of  probate 
and  administration  are  not  conclusive  as  to  the  jurisdiction  of 
the  court,  and  such  jurisdiction  may  be  collaterally  called  in 
question  where  the  proper  averments  are  made ;  but  in  such 
cases  the  onus  is  upon  the  party  raising  the  issue  to  show  that 
want  of  jurisdiction.  Where,  as  in  this  case,  the  jurisdiction 
is  attacked  by  the  pleading,  the  court  should  hear  such  testi- 
mony as  either  party  may  offer  on  this  issue,  and  then  permit 
the  order  of  the  county  court  to  go  to  the  jury  as  evidence  or 
exclude  it,  as  it  may  turn  out  that  the  court  making  it  had  or 
had  not  jurisdiction. 

It  is  further  objected  that  the  order  granting  the  admin- 
istration was  made  at  a  called  or  special  term  of  the  Hardin 
County  Court. 

By  the  third  section  of  the  act  of  February  18,  1854 
(1  Stanton's  Revised  Statutes,  p.  338),  the  presiding  judges 
of  the  several  coimty  courts  were  empowered  to  call  special 
terms,  for  the  purpose  of  granting  administration  or  doing 
any  other  business,  whenever  the  judge  should  be  satisfied  that 
there  existed  a  necessity  for  immediate  action  by  the  court. 

Appellee  claims  that  this  section  is  unconstitutional  and 
void,  because  it  relates  to  a  subject  not  embraced  in  the  title 
of  the  act. 

The  act  is  entitled  ''An  act  to  provide  for  the  appointment 
of  special  judges  of  the  county  court  and  police  or  city  courts/^ 
The  special  subject  of  legislation  expressed  in  this  title  is  the 
appointment  of  special  judges  for  certain  named  courts;  but 
the  general  subject  embraced  is  that  of  "courts."  The  act 
was  in  effect  an  amendment  to  chapter  27,  Revised  Statutes, 
entitled  "  courts." 

The  section  under  consideration  can  not  be  said  to  be  for- 
eign to  the  subjects  expressed  in  the  title.  It  has  a  natural 
connection  with  them,  and  its  provisions  are  so  directly  con- 
nected with  the  expressed  subjects  that  they  can  all  be  properly 
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incorporated  into  the  same  act.  This  section  has  already  been 
before  this  court  for  consideration,  and  although  its  constita- 
tionality  was  not  directly  questioned,  yet  as  it  was  upheld  and 
enforced,  we  may  well  conclude  that  the  court  entertained  no 
doubt  on  that  subject.  (Commonwealth  v.  Graves  and  Claiy, 
18  B.  Mon.  33.) 

This  court  can  not  determine  that  the  act,  or  any  part  of  it, 
is  so  clearly  within  the  inhibition  of  section  37,  article  2,  of 
the  state  constitution  as  to  authorize  us  to  hold  it  void. 

From  these  considerations  it  results  that  the  court  below 
erred  in  refusing  to  allow  the  order  of  the  Hardin  County  Court 
to  be  read  to  the  jury  to  establish  the  fact  that  appellant  is  the 
administrator  of  the  intestate,  and  that  it  also  erred  in  giving 
the  peremptory  instruction  to  the  jury  to  find  for  the  appellee. 

As  the  judgment  dismissing  the  petition  must  be  reversed, 
it  becomes  necessary  to  consider  various  questions  presented 
by  appellant  touching  the  .first  trial  and  verdict.  When  the 
new  trial  was  granted  he  excepted,  and  made  out  and  filed  a 
bill  of  exceptions  with. a  view  to  save  the  verdict;  and  he 
now  asks  that  the  cause  be  remanded  with  instructions  to  the 
circuit  court  to  enter  judgment  in  accordance  with  the  finding 
of  the  jury. 

The  original  petition  is  framed  under  the  provisions  of  the 
first  section  of  the  act  of  March  10,  1854  (2  Stanton's  Re- 
vised Statutes,  510).  The  averment  is  that  the  railroad  com- 
pany "carelessly,  negligently,  wrongfully,  and  unlawfully  run 
their  cars,  which  were  then  passing  from  Louisville  to  Nash- 
ville, over  the  plaintifi*'s  intestate,  and  then  and  there  killed 
and  destroyed  his  life.''  These  averments  do  not  necessarily 
imply  that  the  carelessness  and  negligence  complained  of  were 
willful,  and  hence  appellant  could  recover  no  more  than  com- 
pensatory damages. 

The  third  section  of  the  act  allows  punitive  damages  in 
cases  in  which  the  neglect  is  willful ;  but,  as  this  court  has 


Digitized  by 


Googk 


70L.X.]  BUMMER  TEBM,  1874.  273 

Jacobs's  adm'r  t.  Louisville  k  NashTille  Railroad  Company. 

heretofore  hdd^  the  recovery  is  confined  to  compensation 
where  the  neglect  does  not  fall  within  the  definition  of  the 
legislative  term  "willful/* 

However  great  the  want  of  care,  caution,  attention,  or 
diligence,  punitive  damages  can  not  be  awarded  unless  the 
neglect  of  the  corporation,  its  servants  or  agents,  is  so  great 
as  to  evidence  reckless  indifference  to  the  safety  of  the  public^ 
or  an  intentional  fiiilure  to  perform  a  plain  and  manifest  .duty, 
in  the  performance  of  which  the  public  has  an  interest. 

The  motive  must  be  bad.  The  negligence  must  be  qimsi 
criminal.  (Board  of  Int.  Imp.  of  Shelby  County  v.  Scearce, 
2  Duvall,  576;  The  Louisville  &  Portland  Canal  Company  v. 
Murphy,  adm'r,  &c.,  9  Bush,  522;  The  Louisville,  licxington 
&  Cincinnati  Railroad  Co.  v.  Case's  adm'r,  9  Bush,  728.) 

From  this  it  follows  that  the  court  below  erred  in  permit- 
ting the  amended  petition  of  June  3,  1868,  to  be  filed.  It  set 
up  no  new  cause  of  action;  and  as  under  the  original  petition 
appellant  was  entitled  to  no  more  than  compensation,  it  was 
improper  to  allow  him  either  to  aver  or  prove  circumstances 
of  aggravation  growing  out  of  the  conduct  of  the  agents  and 
employees  of  the  railroad  company  after  the  fatal  injuries  had 
been  inflicted.  For  the  same  reason  it  was  improper  to  admit 
testimony  to  prove  the  wealth  of  the  appellee. 

Upon  the  issue  as  to  contributive  negligence  the  court 
should  have  instructed  the  jury  that  the  failure  of  the  in- 
testate to  use  great  care  and  caution  to  avoid  danger  affords 
no  excuse  to  appellee  if  the  killing  resulted  from  the  negli- 
gence of  its  servants  or  agents;  but  that  if  he  failed  to  use 
that  degree  of  care  which  may  reasonably  be  expected  from  a 
person  situated  as  he  was,  and  by  such  failure  proximately  co- 
operated in  causing  the  injury,  then  his  administrator  could 
not  recover,  unless  the  servants  or  agents  of  the  railroad  com- 
pany might  by  the  exercise  of  ordinary  care  have  nevertheless 
prevented  the  infliction  of  such  injury.  This  rule  is  subject 
Vol.  X.— 19 
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to  modification  in  cases  of  willful  neglect;  but  it  applies  in  all 
such  cases  as  that  we  now  have  under  consideration. 

It  was  no  error  to  grant  the  new  trial.  Upon  the  retani 
of  the  cause  the  amended  petition  should  be  stricken  from  the 
files^  and  the  action  tried  upon  the  issues  raised  upon  the 
original  petition. 

For  the  errors  indicated  upon  the  last  trial  the  judgment  is 
reversed;  and  the  cause  remanded  for  a  retrial  upon  principles 
not  inconsistent  with  this  opinion. 

Judge  CoFEB  did  not  sit  in  this  case. 


eiS"  ^'*  ^^^  16— APPEALS  FROM  INFERIOR  COURTS-Octobkb  i 

Davis  V.   Davis. 

APPEAL  FBOM  BBECKINBIDGB  dBOUTT  COUBT. 

1.  Appeals  fbom  quarterly  to  circuit  courts,  and  from  justioei^ 

to  quarterly  courts,  must  be  taken  in  the  manner  prescribed  by 
the  Code. 

2.  A  case  appealed  from  a  justice's  to  the  quarterly  court  can  not  by 

agreement  of  the  parties  be  transferred  to  the  circuit  court  without 
a  trial  in  the  quarterly  court. 

8.  IkJUKCTIONS  to  stay   PBOCEEnn^GS    ON   A   JUDOMEKT    OB    UKAL 

ORDER  OF  A  COURT  must  be  granted  in  the  court  in  which  the 
judgment  or  order  was  entered  or  made.  (Civil  Code,  sec  814.) 
Section  814  of  the  Civil  Code  applies  to  justices'  courts. 
4.  The  collection  of  a  judgment  rendered  in  a  jtutice^$  court  may  he  et^cimd 
by  that  court,  although  by  reason  of  accrued  interest  and  ooBts  the 
amount  in  controversy  exceeds  fifty  dollars. 

G.  W.  Williams, For  Appellant^ 

CITED 
Civil  Code,  sections  18,  29,  814,  705. 
4  J.  J.  Marsh.  535,  Bives's  ex'r  v.  Rives. 
4  Bush,  628,  Baker  v.  L.  &  N.  B.  B.  Co.       ^ 
18  B.  Men.  657,  Jones  v.  Heffman. 
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James  6.  Haswell, For  Appellee. 

JUDGE  PRYOR  deliybred  the  opinion  op  the  coubt. 

The  Code  of  Practice  provides  the  manner  in  which  appeals 
are  to  be  taken  from  judgments  of  justices  of  the  peace^  and 
this  mode  must  be  followed. 

If  the  case  had  been  transferred  from  the  justice^s  or  quar- 
terly court,  without  a  trial  in  either,  upon  an  agreed  state  of 
facts,  and  the  circuit  court  had  rendered  a  judgment,  this  court 
might  have  sustained  it;  but  for  no  other  reason  than  that  the 
parties  had  consented  to  the  award. 

The  question  presented  in  this  case  is,  can  the  circuit  court 
be  compelled  or  required  to  entertain  jurisdiction  of  such  cases 
as  may  be  presented  by  the  parties  upon  an  agreed  state  of 
&cts,  or  upon  a  cause  of  action  transferred  from  the  quarterly 
court,  when  there  has  been  no  final  disposition  of  the  case  in 
the  latter  court,  or  proceeding  in  the  mode  designated  by  the 
Gode.  If  so,  all  judgments  or  trials  in  an  inferior  court,  can  be 
dispensed  with,  and  the  circuit  court  required,  notwithstanding 
the  provisions  of  the  Code,  to  assume  original  jurisdiction  for 
no  other  reason  than  that  the  parties  to  the  controversy  had 
given  their  consent  to  dispense  with  the  ordinary  and  proper 
proceeding  in  such  cases.  Such  a  proceeding  is  not  sanctioned 
by  any  rule  of  practice,  and  if  permitted  would  fill  the  docket 
of  the  circuit  court  with  a  character  of  litigation  that  belongs 
to  an  inferior  tribunal,  created  as  much  for  relieving  the  cir- 
enit  court  of  such  a  burden  as  to  facilitate  the  administration 
of  justice. 

In  this  case  the  appeal  had  been  taken  from  the  jnstice^s 
court  to  the  quarterly  court;  and  without  any  trial  in  that 
ooart  the  case,  by  an  agreement  of  parties,  was  transferred  to 
the  circuit  court,  and  the  latter  acted  properly  in  refusing  to 
entertain  the  jurisdiction  and  in  dismissing  the  proceeding. 

It  is  proper  to  add  that  the  justice  had  jurisdiction  to 
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enjoin  the  judgment.  If  that  court  had  the  power  to  render 
the  judgment,  it  had  the  power  to  enjoin  its  collection,  although 
by  reason  of  the  accrued  interest  and  costs  the  amount  ex- 
ceeded fifty  dollars. 

Section  314,  Civil  Code,  provides  ^Hhat  no  injunction  shall 
be  granted  to  stay  proceedings  on  a  judgment  or  final  order 
of  a  court  in  any  other  court  than  that  in  which  the  judgment 
or  order  was  entered  or  made.'^  This  section  applies  as  well 
to  justices'  courts  as  to  the  circuit  court. 

Judgment  affirmed. 


Oabb  17— petition  EQUITY— Octobee  S. 

Wing,  &c.  V.  Hayden,  &c. 

10bu276l 
117  400 
117    099  APPEAL    FROM    DAVIESS    CIBCUIT    COUBT. 

ell8  394] 

i^^m  !•  Homestead  Exemption.— A  aale  of  land  under  the  judgment  of  a 

court  can  not  divest  the  owner  of  his  right  to  a  homestead  exemp- 
tion,  unless  it  has  been  waived  in  the  manner  prescribed  in  the 
statute. 

2.  Purchase  subject  to  the  exeihtion.— The  purchaser  at  such  sale 
takes  the  land  subject  to  the  exemption,  and  although  the  debtor 
should  subsequently  cease  to  be  a  housekeeper,  or  to  be  entitled  to 
the  exemption,  it  would  not  inure  to  the  benefit  of  such  purchaser. 

8.  Pleading  a  conclusion  op  law. — The  allegation  in  an  answer 
that  the  defendant  is  an  "innocent  purchaser"  is  merely  an  aver- 
ment of  a  conclusion  of  law. 

4.  Failure  to  claim  not  a  waiver.— The  fact  that  the  owner  of  . 

land  defended  the  suit  to  foreclose  a  mortgage,  and  failed  to  claim 
a  homestead,  is  no  waiver  of  the  exemption,  as  it  can  only  be  waived 
by  a  conveyance  on  the  part  of  the  husband  and  wife,  acknowledged 
and  recorded. 

5.  The  homestead  right  may  be  waived  by  a  conveyance  by  the 

husband  and  wife  purporting  to  convey  the  whole  estate,  and  which 
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ooBtaina  no  limitation,  either  in  the  deed  or  the  certificate,  of  the 
fem/i%  acknowledgment. — 

But  if  it  appears  in  either  the  deed  or  acknowledgment  that  she 
only  released  her  dower,  it  will  not  be  a  waiver  of  the  homestead. 
6.  B/enJU  accruing  from  the  homeUead  while  the  persons  entitled  to  the 
exemption  were  voluntarily  out  of  possession,  or  which  may  have 
been  voluntarily  paid  by  them,  can  not  be  recovered. 

Jambb  Wbib  &  SoK^ For  Appellants, 

CITED 
6  Bush,  448,  Thorn  v.  Darlington.    . 
4  Bush,  70,  Jarboe  v,  Colvin. 
Myers'  Supplement,  Homestead  Act 

SwEEKBY  &  Stuabt, For  Appellees, 

CITED 
Homestead  Exemption  Act. 

JUDGE  COFER  delxyebsd  the  opinion  of  the  court. 

On  the  17th  day  of  February,  1873,  the  appellees,  John 
Hayden  and  wife,  brought  this  suit  in  equity,  alleging  in 
substance  that  they  were  husband  and  wife ;  that  on  the  28th 
day  of  October,  1867,  and  long  before  that,  the  said  John  was 
the  owner  of  forty  acres  of  land,  on  which  he  resided  with  his 
wife  and  fitmily;  that  on  that  day  he,  without  his  wife  joining 
him,  executed  to  8.  M.  Wing  and  Wing,  Clarke  &  Co.  a  mort- 
gage on  said  land,  to  secure  certain  debts  he  owed  them,  which 
had  been  created  since  the  act  known  as  the  ^^  homestead  act^' 
went  into  effect;  that  in  January,  1869,  the  mortgagees  insti*- 
tuted  suit  to  foreclose  their  mortgage,  which  was  done,  and 
the  land  was  sold,  and  purchased  by  the  mortgagees;  that  at 
the  dates  of  the  mortgage,  judgment,  sale,  and  confirmation 
of  the  sale  they  were  Ixma  fide  housekeepers,  with  a  family, 
and  resided  on  said  forty  acres,  and  had  no  other  home ;  that 
the  whole  tract  was  not  worth  exceeding  one  thousand  dollars, 
and  was  therefore  exempt  from  sale.  They  alleged  that  Joseph 
Hayden  was  in  possession  of  the  land;  and  making  him  and 
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Wing  and  Wing,  Clarke  &  Co.  defendants,  they  prayed  for  a 
judgment  for  the  recovery  of  their  homestead,  and  for  rent 
since  the  mortgagees  got  possession. 

Before  an  answer  had  been  filed  by  any  of  the  defendants 
James  Weir  presented  his  petition  and  was  made  a  party,  and 
his  petition  was  ordered  to  be  taken  as  his  answer  and  as  a 
cross-petition  against  Hayden  and  wife.  Weir  alleged  that 
S.  M.  Wing  had  transferred  his  interest  in  the  purchase  to 
him,  and  that  a  deed  had  been  made  to  him  and  Wing,  Clarke 
&  Co.,  and  that  they  thereby  became  the  owners  of  the  land; 
that  soon  after  the  sale  Mrs.  Hayden  abandoned  her  husband, 
and  that  he  soon  aft;er  abandoned  the  laud,  and  ceased  to  be  a 
housekeeper,  and  that  he  and  his  wife  had  ever  since  lived 
separate  and  apart  up  to  a  short  time  before  the  commence- 
ment of  their  suit.  He  denied  that  they  were  entitled  to  a 
homestead  in  the  land,  insisted  that  he  was  an  innocent  pur- 
chaser, and  alleged  that dollars  of  the  debt  of  S.  M. 

Wing  secured  by  the  mortgage  was  created  before  the  home- 
stead act  went  into  effect,  and  that  he  and  Wing,  Clarke  &  Co. 
had  sold  and  conveyed  the  land  to  Joseph  Hayden. 

Wing,  Clarke  &  Co.  answered,  adopting  the  answer  of 
Weir,  but  admitting  that  the  whole  of  their  debt  was  created 
aft;er  the  homestead  act  went  into  effect. 

Joseph  Hayden  answered,  claiming  to  be  an  innocent  pur- 
chaser, and  exhibiting  his  deed,  which  bears  date  February  10, 
1873,  and  recites  the  sale  of  the  land  to  him  for  one  thousand 
dollars,  two  hundred  of  which  was  paid  in  hand,  the  balance 
to  be  paid  in  one,  two,  and  three  years  from  date. 

It  appears  from  the  evidence  that  aft^r  the  commissioner's 
deed  to  Weir  and  Wing,  Clarke  &  Co.  was  made  John  Hayden 
rented  the  land  from  them,  and  continued  to  reside  on  it  until 
the  summer  of  1871,  when  he  abandoned  the  land  and  his 
family,  and  soon  thereafter  his  wife  and  children  also  went 
off,  leaving  the  possession  vacant.     Hayden  and  wife   lived 
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apart  from  the  time  of  his  abandonment  of  her  until  just 
before  this  suit  was  brought,  and  during  that  time  neither 
of  them  appears  to  have  kept  house. 

Upon  these  issues  and  &cts,  and  the  further  fact  admitted 
OD  the  record  that  the  forty  acres  of  land  were  not  worth  more 
than  one  thousand  dollars,  the  circuit  court  adjudged  Hay  den 
entitled  to  a  homestead  in  the  laud,  but  refused  to  render  a 
judgment  for  them  for  the  value  of  the  rent  while  appellants 
had  possession,  or  for  the  rent  paid  by  them  to  appellants. 

From  that  judgment  appellants.  Weir,  Wing,  Clarke  &  Co., 
and  Joseph  Hayden,  have  appealed,  and  John  Hayden  and 
wife  prosecute  a  cross-appeal. 

The  first  section  of  the  homestead  act  provides  "  that  on 
aU  debts  or  liabilities  created  or  incurred  afler  the  first  day  of 
Jane,  1866,  there  shall  be  exempt  from  sale  under  execution, 
attachment,  or  judgment  of  any  court,  except  to  foreclose  a 
mortgage  given  by  the  owner  of  a  homestead  or  for  purchase- 
money  due  therefor,  so  much  land,  including  the  dwelliog- 
house  and  appurtenances,  owned  by  the  debtor  as  shall  not 
exceed  in  value  one  thousand  dollars.'' 

The  fifth  section  provides  "  that  no  mortgage,  release,  or 
waiver  of  such  exemption  shall  be  valid  unless  the  same  be 
in  writing,  subscribed  by  the  defendant  and  his  wife,  and 
acknowledged  and  recorded  in  the  same  manner  as  a  con- 
veyance of  real  estate/' 

Section  6  provides  "  that  the  act  shall  only  apply  to  white 
persons  who  are  actual  bona  fde  housekeepers  with  a  family." 

As  to  all  persons  entitled  to  the  benefit  of  the  act  its  effect 
is  to  take  away  from  all  courts  the  power  to  sell  the  homestead 
under  a  judgment  for  the  sale  of  land  in  which  the  owner  has 
a  right  to  a  homestead  exemption ;  and  a  sale  under  it  can  not 
divest  the  homestead  unless  the  right  to  exemption  has  been 
waived  in  the  mode  pointed  out  by  the  statute.  The  sale 
simply  invests  the   purchaser  with  the  title  subject  to  the 
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exemption ;  and  as  this  is  all  he  bays,  the  &ot  tiiat  the  debtor 
may  sabsequently  cease  to  be  a  housekeeper,  or  to  be  entitled 
to  the  exemption,  will  not  inure  to  the  benefit  of  the  prior 
purchaser.  He  must  be  presumed  to  have  purchased  subject 
to  the  exemption;  and  whether  he  did  or  not,  he  can  not 
enlarge  his  purchase  by  subsequent  events.  He  gets  what 
he  purchased;  but  if  he  be  allowed  to  hold  the  whole  land 
because  the  &cts  which  at  the  time  of  his  purchase  exempted 
the  homestead  have  ceased  to  exist,  then  he  will  get  that  he 
never  purchased,  that  never  was  sold,  and  that  was  not  at  the 
time  subject  to  sale. 

What  Joseph  Hayden's  rights  might  have  been  if  he  had 
alleged  and  proved  that  he  bought  the  land  and  received  a 
conveyance  and  paid  his  money  without  notice  of  appellees' 
homestead  right  we  need  not  now  decide,  as  there  is  neither 
allegation  nor  proof  on  this  subject.  The  allegation  that  he 
is  an  innocent  purchaser  is  but  the  averment  of  a  conclusion 
of  law.  The  same  may  be  said  of  the  averment  of  Weir  on 
the  same  point. 

The  &ct  that  John  Hayden  attempted  a  defense  of  the 
action  to  foreclose  the  mortgage  and  failed  to  claim  a  home- 
stead is  no  waiver  of  the  exemption;  for  the  statute  declares 
that  it  can  only  be  waived  in  one  way,  that  is,  by  writing 
subscribed  by  himself  and  his  wife,  and  acknowledged  and 
recorded. 

The  homestead  right  may  be  waived  by  a  conveyance  by 
husband  and  wife  purporting  to  convey  the  whole  estate,  and 
which  contains  no  limitation,  either  in  the  deed  itself  or  in 
the  certificate,  of  the  Jem£%  acknowledgment.  But  if  it  ap- 
pears, either  in  the  deed  or  the  certificate  of  acknowledgment, 
that  she  wdy  released  her  doioer,  U  wiU  not  be  a  vHiiver  </  the 
homedead. 

The  rents  accruing  from  the  homestead  while  appellees 
were  voluntarily  out  of  possession,  or  which  may  have  been 
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paid  by  them,  can  not  be  recovered.  The  payment  in  the 
one  caee  and  the  surrender  to  appellants  in  the  other  were 
voluntary^  and  can  not  be  disturbed. 

Wherefore  the  judgment  is  affirmed  on  both  the  original 
and  cross-appeal. 


Case  18— PETITION  ORDINARY— Octobkr  6.  lObu  28i 

jellO  170 

Griffith,  &c.  V.  Com'wealth  for  use  of  Hughes,  &c. 

AFPBAL  FBOH  DAYIBSS  CmCUrr  COUET. 

1.  LXABIUTY  OF  SUKETIES  FOR  SHERIFFS  UNDER  THE  BeYISED  STAT- 

UTES.— Saieties  on  the  bond  of  a  sheriff  are  liable  for  money  col- 
lected by  him  or  his  deputies  on  write  of  execntion  or  other  process 
upon  which  he  is  by  law  authorized  to  coerce  payment;  and  to 
maintain  an  action  therefor  against  the  sureties  on  his  bond  the 
petition  must  state  such  facts  as  show  that  the  sureties  are  liable 
according  to  law. 

2.  Where  fee- bills  have  been  collected  and  retained  the 

PETITION  SHOULD  AVER  in  such  action,  to  compel  the  sureties 
of  the  sheriff  to  pay  the  amount  thereof,  not  merely  that  the  fee- 
bills  were  distndnable,  but  that  they  were  in  his  hands  after  the  lat 
of  May  next  succeeding  the  rendering  of  the  services,  and  within 
three  years  after  they  were  distrainable,  and  that  they  had  been  in 
the  sheriff's  hands  over  six  months,  or  that  he  had  collected  them. 

8.  No  DEMAND  IS  NECESSARY  to  maintain  such  action,  unless  the  plain- 
tiff and  the  sheriff  reside  in  different  counties,  or  the  fifteen  per 
cent  interest  allowed  by  law  is  claimed. 

4.  The  sheriff  is  liable  on  his  covenant  to  collect  and  account  for  fee- 
bills  he  has  received;  but  his  sureties  are  not;  they  can  only  be 
made  liable  for  money  collected  on  writs  and  process  which  the  law 
makes  it  his  duty  to  take  and  collect. 

EAY&WAI.KBH,    .1 For  Appellants, 

Geo.  W.  Willlams,  )  ^^ 

CITED 
Bevised  Statutes,  chap.  20,  art.  4,  sec.  2. 
Bevised  Statutes,  chap.  86,  art  18,  sec  8. 
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Bevised  Statutes,  chap.  97,  sees.  12, 14. 
1  Duvall,  24,  Huston  v.  Hagar. 
8  Met  847,  Terrill  v.  Cecil. 

Sweeney  &  Stuabt^ For  Appellees^ 

CITED 
Bevised  Statutes,  chap.  91,  sec.  17,  2  Stanton,  848. 
Act  of  March  10,  1856,  2  Stanton,  585. 
1  M.  &  B.'8  Statutes,  page  690. 

CHIEF  JUSTICE  PETEBS  delivered  the  ofiniok  of  the  ooubt. 

Whether  or  not  the  facts  set  forth  in  the  petition  are  suffi- 
cient to  constitute  a  cause  of  action  against  appellants  as 
sureties  of  Harrison  in  his  official  bond  as  sheriff  of -Daviess 
County  is  the  first  question  presented  by  this  record. 

After  stating  the  condition  of  the  covenant  it  is  alleged  in 
the  petition  that  "  on  "  or  before  the  30th  day  of  April,  1858, 
the  plaintiff,  Graham  Hughes,  was  clerk  of  the  Daviess  County 
Court,  and  as  such  fees  had  accrued  to  him  from  various  pei^ 
sons  for  services  rendered  as  clerk;  and  that  he  (the  said 
Hughes)  made  out  as  clerk  fee-bills  against  said  parties,  and 
on  the  day  aforesaid,  and  while  said  Harrison  was  acting  as 
sheriff  of  said  county,  under  the  bond  executed  by  him  and 
his  co-defendants  as  aforesaid,  and  while  said  fee-bills  were  in 
full  force  and  distrainable  by  law,  listed  the  same  for  collec- 
tion with  said  Harrison  as  sheriff  aforesaid,  and  took  his 
^^ receipt''  therefor,  which  he  files  herewith  and  makes  pari 
hereof. 

The  said  fee-bills  amounted  to  the  sum  of  $437.20;  and 
the  parties  against  whom  they  were  issued  and  the  amounts 
thereof  respectively  appear  in  the  said  receipt,  which  is  re- 
ferred to,  and  its  statements  here  fully  adopted,  which  is 
substantially  repeated  in  reference  to  two  other  receipts  given 
by  said  Harrison,  sheriff  as  aforesaid,  and  the  breaches  ai« 
then  assigned  in  the  following  language :  '^And  the  plaintiff 
states  that  the  said  defendants  have  not  kept  and  performed 
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the  covenants  in  the  bond  executed  by  them  as  aforesaid^  but 
have  broken  the  same  in  this,  that  although  the  said  Harrison 
collected  the  amount  of  said  fee-bills  of  the  parties  respec- 
tively owing  them,  whom  they  aver  to  have  been  solvent,  yet  he 
has  failed  to  account  for  and  pay  over  to  the  said  Hughes  the 
amount  so  collected,  and  has  failed  likewise  to  return  the  said 
fee-bills.  Payment  has  been  repeatedly  demanded  of  said 
Harrison.'' 

The  plaintiff  then  avers  that  in  January,  1856,  he  listed 
fee-bills  with  said  Harrison,  sheriff  as  aforesaid,  amounting  to 
181.40,  and  in  January,  1856,  he  listed  fee-bills  with  him 
amounting  to  two  hundred  and  thirty-five  dollars,  and  took 
his  receipts  for  the  same,  which  he  files ;  and  on  the  various 
fee-bills  listed  as  aforesaid  said  Harrison  and  his  deputies 
have  made  payments  from  time  to  time,  for  which  they  hold 
his  receipts.  Of  the  said  Harrison  he  has  received  altogether, 
as  he  now  remembers  it,  $550.40;  and  of  H.  W.  Warfield,  a 
deputy,  he  has  received  altogether,  as  he  now  remembers  it, 
two  hundred  and  sixty  dollars. 

No  appropriation  was  made  by  said  Harrison  or  Warfield 
at  the  time  said  payments  were  made,  and  plaintiff  applied 
them  to  the  two  last-mentioned  receipts,  which  paid  them  off; 
and  there  remained  to  be  applied  to  the  receipts  sued  on 
the  sum  of  $493.50,  and  that  the  balance  of  said  fee -bills 
remain  due  and  unpaid.  Wherefore  plaintiff  prays  judgment 
for  the  said  fee-bills,  together  with  damages,  and  for  all  other 
just  and  proper  relief. 

Sec.  19,  art.  1,  chap.  91,  Revised  Statutes,  2  Stanton,  343, 
provides  that  distress  may  be  made  for  all  officers'  fees  after 
the  Ist  day  of  May  next  succeeding  the  rendering  of  the  ser- 
vices, and  the  right  of  distress  shall  continue  for  three  years  ^ 
from  and  after  it  commences,  and  no  longer.  Section  17  of 
the  above  article  and  chapter  makes  it  the  duty  of  each  sheriff 
and  his  deputies  to  receive  and  collect  fines  and  forfeitures  and 
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all  o£Bcer8'  ^es  listed  with  him  or  any  of  his  depaties^  and  due 
and  payable  in  his  county,  during  his  term  of  office,  and  account 
for  and  pay  over  the  same  to  the  persons  entitled  thereto  at 
the  time  and  in  the  manner  required  by  law. 

By  an  act  approved  the  10th  of  March,  1856  (1  Revised 
Statutes,  635),  it  is  provided  that  collectors  in  whose  hands 
fees  of  clerks  or  other  officers  are  placed  for  collection  shall 
be  bound  to  account  for  the  same  in  six  months  after  they 
have  the  right  to  distrain  for  them,  provided  they  have  been 
that  length  of  time  in  their  hands.  The  second  section  of 
this  act  provides  that  no  officer  shall  be  compelled  to  go  oat 
of  his  county  to  return  fee -bills  or  claims,  or  to  pay  over 
money  collected,  or  be  liable  to  suit  or  motion  therefor  until 
demand  is  made  in  his  county  by  the  claimant  or  his  agent. 

The  sureties  of  sheriffs  are  unquestionably  responsible  for 
money  collected  by  their  principals  or  deputies  on  writs  of 
execution  or  other  process  upon  which  they  are  by  law  author- 
iased  to  coerce  payment;  and  in  an  action  against  the  sureties 
of  the  sheriff  to  pay  money  collected  by  him  to  the  person 
entitled  thereto,  in  order  to  maintain  the  action,  it  is  necessary 
to  state  such  &cts  as  show,  that  the  sureties  are  responsible 
according  to  law.  If  the  action  is  brought  against  the  sureties 
of  a  sheriff  to  make  them  pay  the  amount  collected  by  their 
principal  on  the  fee-bills  of  a  clerk  listed  with  him,  it  is  neces- 
sary to  aver  that  the  fee-bills  were  in  the  hands  of  the  sheriff 
after  the  1st  day  of  May  next  succeeding  the  rendering  of  the 
services,  and  within  three  years  after  they  were  distrainable, 
that  they  had  b^n  in  the  sheriff''s  hands  over  six  months,  or 
that  he  had  collected  them ;  and  it  is  not  sufficient  to  allege 
merely  that  the  fee-bills  ioere  didraindUe,  which  is  but  a  legal 
conclusion. 

The  sheriff  would  be  individually  liable  on  his  oovenant  to 
collect  and  account  for  the  fee-bills  which  he  acknowledged  he 
had  received;  but  his  sureties  are  not;  they  can  only  be  made 
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liable  for  money  collected  on  writs  and  process  wbich  the  law 
makes  it  his  daty  to  take  and  collect. 

By  sec.  3,  art.  18,  chap.  36,  Revised  Statutes,  1  Stanton, 
p.  493,  the  party  entitled  to  money  collected  by  a  sheriff  on 
any  writ  of  execution  or  other  process,  and  who  fails  to  pay  it 
over  immediately,  may  have  an  action  against  the  sheriff  and 
his  sureties,  etc.,  for  the  amount  collected,  and  fifteen  per 
centum  per  annum  interest  thereon  from  the  time  of  the  de- 
mand untilpaid,  and  the  costs  of  recovery,  etc.  In  the  cases 
provided  for  by  this  section  a  demand  is  not  necessary  to 
maintain  an  action,  but  to  fix  the  time  from  which  the  party 
entitled  to  the  money  shall  also  be  entitled  to  fifteen  per  cent 
per  annum  as  interest  for  the  failure  of  the  officer  to  pay  it  over. 
And  section  2  of  the  act  of  1856  (supra)  only  requires  that 
a  demand  shall  be  made  before  suit  is  brought  against  the 
sheriff  and  his  sureties  for  fee-bills  collected  by  the  sheriff 
where  the  claimant  does  not  live  in  the  same  county  with 
the  sheriff. 

We  do  not  deem  that  a  demand  of  the  money  was  neces- 
sary in  this  case  to  be  made  in  order  to  maintain  the  action,  as 
appellee  and  the  sheriff  resided  in  the  same  county,  and  as 
interest  aft:er  the  rate  of  fifteen  per  centum  per  annum  was  not 
claimed.  But  as  appellee  fiiiled  to  state  the  facts  in  his  peti- 
tion necessary  to  constitute  a  cause  of  action  against  appellants, 
who  were  the  sureties  of  the  sheriff  as  herein  indicated,  the 
judgment  must  be  reversed,  and  the  cause  is  remanded  for  a 
new  trial  and  fer  further  proceedings  consistent  herewith. 

As  to  the  statute  of  limitations,  the  court  is  of  opinion 
that  it  is  not  sufficiently  pleaded. 

On  the  return  of  the  cause  both  parties  should  be  allbwed 
to  amend  their  pleadings,  if  application  therefor  is  made  in 
proper  time. 

Judge  CoFEB  not  sitting. 
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Case  19— PETITION  EQUITY— Ootobbb  7. 

Royse  v.  Reynolds. 

APPEAL  FBOM  ADAIB  CIBCUIT  OOUBT. 

1.  A  CBOSS-PEnnoiir  must  bet  up  a  cause  of  achok  aflfectiBg  tJie 

rabject-matter  of  the  action.  (Civil  Code,  section  125.)  In  this 
case  the  cause  of  action  attempted  to  be  asserted  in  the  cross-petitioii 
did  not  affect  the  subject-matter  of  the  action. 

2.  The  uabilitt  of  an  officeb  fob  failikg  to  bell  PBOPEKrr 

taken  under  an  execution  is  the  value  of  the  property,  if  it  is 
finally  lost  and  the  defendants  are  insolvent,  or  if  the  only  solvent 
defendant  is  released  by  the  laches  of  the  ofScer. 
8.  Limitation — fifteen  yeabb. — In  an  action  for  the  breach  of  the 
conditions  of  a  sheriff's  bond  and  for  the  recovery  of  actual  dam- 
ages the  limitation  as  to  the  sheriff  is  fifteen  years. 

4.  Limitation — five  teabb. — An  action  upon  a  liability  created  by 

statute,  or  for  a  penalty  or  forfeiture,  when  no  time  is  fixed  by  the 
statute  or  law  creating  the  same,  must  be  commenced  within  ^re 
years  next  after  the  cause  of  action  accrued.  (Revised  Statatea, 
chapter  68,  section  2,  article  3.) 

5.  The  penalty  of  thirty  per  centum  damages  is  a  liability  imposed  upon 

the  sheriff  and  his  sureties  by  statute,  outside  and  independent 
of  the  express  or  implied  conditions  of  their  covenant.  (Bevised 
Statutes,  chapter  86,  section  4,  article  18.) 

Winfrey  &  Winfrey, For  Appellant 

Russell  &  Avritt, For  Appellee, 

JUDGE  LINDSAY  deuyeeed  the  opinion  of  the  ooubt. 

The  demurrer  to  the  cross-petition  of  Boyae  v.  Reynolds 
should  have  been  sustained. 

The  amendment  of  December  16, 1857,  to  the  125th  section 
of  the  Civil  Code  of  Practice  authorizes  a  defendant  who  has 
a  cause  of  action  against  a  person  not  a  party  to  the  action, 
and  ejecting  the  stJyect-matter  of  the  dction,  to  make  his  answer 
a  cross-petition  against  such  other  person. 
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Fee's  suit  was  an  equity  proceeding  to  enjoin  Boyse  from 
enforcing  his  judgment  against  him^  upon  the  ground  that  he 
was  a  surety,  and  that  he  had  been  released  from  liability  by 
lapse  of  time. 

Soyse's  causes  of  action  against  Reynolds  are  the  breaches 
of  duty  by  the  latter,  in  failing,  as  sheriff,  to  return  an  exe- 
cution for  more  than  thirty  days  after  the  return-day  thereof, 
and  in  failing  to  sell  certain  property  that  had  been  levied  on 
by  his  deputy. 

There  is  no  connection  whatever  between  these  causes  of 
action  and  the  subject-matter  of  Fee's  suit,  except  that  Fee 
was  a  party  defendant  in  the  judgment  upon  which  the  exe- 
cution issued.  None  of  his  property  had  been  seized,  and  he 
was  released,  if  at  all,  not  by  the  delay  or  neglect  of  the 
sheriff,  but  by  the  want  of  diligence  on  the  part  of  Royse. 

But  aside  from  this  objection  the  cross-petition  of  Royse 
sets  out  no  cause  of  action  against  Reynolds,  except  for  the 
statutory  penalty  of  thirty  per  centum  in  damages. 

Appellant  fails  to  allege  that  the  property  levied  on  and 
in  the  hands  of  the  sheriff  was  of  any  value  whatever.  The 
liability  of  an  officer  for  failing  to  sell  property  taken  under  an 
execution  is  the  value  of  the  property,  if  it  is  finally  lost  and 
the  defendants  are  insolvent,  or  if  the  only  solvent  defendant 
is  released  by  the  laches  of  the  officer. 

The  petition  in  this  case  fails  to  show  that  appellant  sus- 
tained any  actual  damage  by  the  failure  of  the  sheriff  to  sell, 
and  hence  it  authorizes  no  recovery  on  that  account. 

The  plea  of  the  statute  of  limitations  barred  the  action  so 
far  as  the  statutory  penalty  of  thirty  per  centum  damages  is 
concerned. 

In  an  action  for  the  breach  of  the  conditions  of  a  sheriff's 
bond  and  for  the  recovery  of  actual  damages  the  limitation  as 
to  the  sheriff  is  fifteen  years. 

The  penalty  of  thirty  per  centum  damages,  however,  is 
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not  secured  by  any  express  stipulation  of  the  bond«  It  is  a 
liability  imposed  upon  the  sheriff  and  his  sureties  by  statute, 
outside  of  and  independent  of  the  express  or  implied  condi- 
tions' of  their  covenant.  (Section  4,  article  18,  chapter  36, 
Revised  Statutes.) 

An  action  upon  a  liability  created  by  statute,  or  for  a 
penalty  or  forfeiture,  when  no  time  is  fixed  by  the  statute  or 
law  creating  the  same,  must  be  commenced  within  five  years 
next  after  the  cause  of  action  accrued.  (Section  2,  article  3, 
chapter  63,  Revised  Statutes.) 

Whether  this  thirty  per  centum  damages  be  treated  as  a 
statutory  liability  or  a  penalty  or  forfeiture,  and  it  certainlj 
is  one  or  the  other,  it  can  not  be  recovei*ed  in  this  action  on 
account  of  the  lapse  of  time. 

The  judgment  dismissing  appellant's  cross-petition  most, 
for  the  reasons  stated,  be  affirmed. 


'idbn^f,  Case  20— PETITION  EQUITY— October  16. 


m'mi     Cosby,  &c.  v.  Owensboro  &  Russell ville  R.  R.  Co. 

^}||       fjj  APPEAL  PBOM  DAVIESS  CIBCUrr  GOUBT. 

1.  CrriES   MAY  GRANT  WAY  TO   RAILROADS  THROUGU  8TREETB.— The 

right  of  the  authorities  of  a  city,  with  legislative  warrant,  to 
permit  the  construction  and  operation  through  its  streets  of  rail- 
roads upon  which  trains  of  cars  are  propelled  by  steam  is  not  nov 
an  open  question.  (Lex.  &  Ohio  R.  R.  Co.  v.  Applegate,  8  Dsoii 
289;  Wolfe  v.  Gov.  &  Lex.  R.  R.  Co.,  15  B.  Mon.  409;  L.  &  F.  B.B. 
Co.  ▼.  Brown,  17  B.  Mon.  763 ;  Newport  &  Cincinnati  Bridge  Co.  ▼. 
Foote,  &c.,  9  Bush,  264.) 

2.  To  WHAT  USES  STREETS  MAY  BE  PUT.— Owners  of  lots  bordering  on 

streets  hold  them  subject  to  the  right  of  appropriation  of  the  street 
to  such  public  uses,  promotive  of  commerce  and  business,  as  the 
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general  good  of  the  city  or  town  may  require,  provided  such  appro- 
priation is  not  incompatihle  with  the  ends  for  which  Ihe  street  was 
established — as  a  pnblie  way  for  foot-passengers,  horsemen,  and  the 
yehicles  in  ordinary  use. 

3.  Lot-owner'b  intebest  in  adjacent  street.— The  right  to  the  use 
of  a  street  is  an  incorporeal  hereditament  legally  attached  to  the 
ground  contiguous  thereto — an  incident  to  the  title  assured  by  law — 
a  right  of  which  the  owners  of  such  contiguous  property  can  not  be 
deprived  without  compensation. 

4  Right  of  individual  to  abate  a  fublic  nuisance. — Private 
individuals  seeking  relief  against  a  public  nuisance  must  show  that 
they  suffer  an  injury  distinct  from  that  suffered  by  the  general 
public,  and  that  the  injury  is  one  that  the  public,  in  the  promotion 
of  the  general  interest,  has  not  the  right  to  inflict  upon  them 
without  compensation. 

5.  A  railroad  enibcmkment  was  erected  in  the  middle  of  Lewis  Street, 

Owensboro,  with  the  consent  of  the  city,  leaving  a  passway  on 
either  side  from  six  to  thirteen  feet  wide,  exclusive  of  the  side- 
walk, BO  that  vehicles  meeting  could  in  most  places  pass  without 
difficulty.  Biddy  that  it  was  not  such  an  appropriation  of  the  street 
as  gave  the  adjacent  lot-owners  a  cause  of  action  against  the  railroad 
company. 

6.  The  failure  of  a  raUroad  company  to  provide  proper  eromngs  in  a  9treet 

is  not  a  cause  of  actaon  in  favor  of  a  private  individuid,  unless  the 
municipal  authorities  have  reftised  to  act. 

7.  The  depkeciation  of  the  value  op  pbopebty  by  reason  of  the 

construction  and  operation  of  a  railroad  through  an  adjacent  street, 
or  annoyance  from  noise  necessarily  attending  the  same,  is  no  ground 
for  an  action  by  the  lotowner,  nor  is  an  annoyance  from  smoke  and 
fire,  unless  he  is  damaged  by  their  actual  contact  with  his  premises. 
&  The  title  and  fossbssion  of  btbeets  abe  in  the  public,  and  it 
alone  can,  by  its  representative,  the  municipal  authorities,  maintain 
an  action  for  recovery  of  posseflsion  or  for  an  injury  to  the  street. 

Ray  &  Walker,  .  .\  tt^      .      ^^ 

Geo.  W.  Williams,; For  Appellants, 
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SwEEKEY  &  SruABTy For  Appellee, 

CITED 
17  B.  Mon.  776,  Lou.  &  Frank  B.  R  Ck>.  y.  Brown. 
16  B.  Mon.  409,  Wolfe  v.  Gov.  &  Lex.  R  R  Go. 
8  Dana,  299,  Lex.  &  Ohio  R.  R.  Go.  v.  Applegate. 
4  Dana,  154,  Keasy  y.  Louisville. 
1  Handy,  246,  Gom.  Bank  of  Gin.  y.  Bowman. 
Redfield  on  Railways,  391. 
Givil  Gode,  section  299. 

JUDGE  LINDSAY  delitebed  the  opnaoN  op  the  coubt. 

The  right  of  the  authorities  of  a  city,  with  legislative 
warrant,  to  permit  the  construction  and  operation  through  its 
streets  of  railroads  upon  which  trains  of  cars  are  propelled  by 
8team  is  not  now  an  open  question  in  this  state.  (Lex.  &  Ohio 
R.  R.  Co.  V.  Applegate,  8  Dana,  289;  Wolfe  v.  Gov.  A  Lex. 
R  R.  Co.,  15  B.  Mon.  409 ;  Lou.  &  Frank.  R.  K  Co.  v. 
Brown,  17  B.  Mon.  763;  Newport  &  Cincinnati  Bridge  Co.  v. 
Foote,  &c.,  9  Bush,  264.) 

It  results  therefore  that  the  construction  and  operation  of  a 
railroad  through  the  streets  of  a  city  or  town  is  not  per  ae  an 
encroachment  upon  the  property  rights  of  persons  owning  lots 
fronting  on  the  streets  so  occupied  and  used.  If  it  was,  it  is 
plain  that  neither  the  municipal  authorities  nor  the  legislature, 
nor  both,  could  confer  ujpon  a  railroad  corporation  any  such 
right.  It  would  be  the  taking  of  private  property  for  public 
use  without  compensation,  and  therefore  the  grant  would  be 
violative  of  the  constitution. 

Those  who  purchase  lots  bordering  on  a  street  take  their 
title  subject  to  the  appropriation  of  the  street  to  such  public 
uses,  promotive  of  commerce  and  business,  as  the  general  good 
of  the  city  or  town  may  require.  This  public  right  is  limited 
only  to  the  extent  that  the  appropriation  must  not  be  incom- 
patible with  the  ends  for  which  the  street  was  established. 
It  must  not  deprive  the  persons  living  on  the  street  of  its 
reasonable  use  as  a  passway  for  foot-passengers,  horsemen, 
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and  the  vehicles  in  ordinary  and  general  use.  The  right  to 
such  a  use  in  the  street  is  an  incoporeal  hereditament^  le^Wj 
attached  to  the  ground  contiguous  thereto— an  incident  to  the 
title  assured  by  law — a  right  of  which  the  owners  of  such 
contiguous  property  can  not  be  deprived  without  compensation. 
(Lex.  &  Ohio  R.  R.  Co.  v.  Applegate.) 

In  this  case  we  do  not  decide  whether  the  Common  Council 
of  the  city  of  Owensboro  had  or  not  the  necessary  legislative 
authority  to  grant  to  the  Owensboro  &  Russellville  Railroad 
Con^pany  the  right  to  lay  down  its  track  and  operate  its  road 
through  Lewis  Street,  nor  do  we  decide  whether  the  railroad 
company  had  or  not  legislative  authority  to  extend  its  road 
north  of  the  southern  boundary  of  the  city  of  Owensboro. 
It  is  not  necessary  that  we  shall  determine  either  of  these 
question^;  and  as  the  city  is  not  a  party  to  this  action,  we 
expressly  waive  an  expression  of  opinion  upon  either  question. 
The  city  may  or  may  not  be  bound  by  the  grant  of  the  right 
of  way  to  the  railroad  company,  and  its  rights  are  in  no  wise 
to  be  affected  by  this  decision. 

If  it  be  conceded  that  the  railroad  company  occupies  and 
uses  Lewis  Street  without  right,  and  that  such  use  and  occu- 
pation is  a  public  nuisance,  still  the  appellants  can  not  have 
relief  at  the  hands  of  the  chancellor  unless  they  are  directly 
affected  by  it. 

Private  individuals  seeking  relief  against  a  public  nuisance 
must  show  that  they  suffer  an  injury  distinct  from  that  suffered 
by  the  general  public,  and  that  said  injury  is  one  that  the 
public,  in  the  promotion  of  the  general  interest,  has  not  the 
right  to  inflict  upon  them  without  compensation. 

As  the  government  has  the  right  to  authorize  the  con- 
struction and  operation  of  a  railroad  through  the  streets  of  % 
city,  the  inquiry  in  this  case  is  as  to  the  character  of  the  inju- 
ries or  inconveniences  of  which  appellants  complain, 

1.  They  allege  that  the  passage  of  persons,  animals,  and 
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vehicles  across  Xiewis  Street  is  prevented  by  the  ecobankment 
thrown  up  by  the  railroad  company.  The  evidence  shows  that 
the  grade  adopted  for  the  railway  is  the  proper  grade  for  the 
street,  and  that  the  same  must  necessarily  be  adopted  when 
the  street  shall  be  permanently  improved  by  the  city.  Such 
being  the  case,  the  inconvenience  now  suflTered  on  account  of 
the  embankment  will  be  remedied  when  the  street  is  improved. 
Bat  aside  from  this  fact,  an  embankment  of  like  character  was 
the  subject  of  consideration  by  this  court  in  the  case  of  the 
L  &  F.  B.  R.  Co.  v.  Brown,  and  there  the  lot-owner  was 
denied  relief. 

2.  It  is  complained  that  the  greater  portion  of  the  street 
is  oocupied  by  the  embankment,  and  that  vehicles  can  not 
without  great  inconvenience  be  passed  over  it  longitudinally. 
The  passway  on  either  side  of  the  embankment  and  between 
it  and  the  sidewalks  is  from  six  to  thirteen  feet  wide.  In 
most  places  vehicles  meeting  can  pass  without  serious  difficulty. 
Notwithstanding  the  railway  and  the  embankment,  horsemen 
and  persons  using  carriages,  wagons,  drays,  etc.,  still  have  and 
enjoy  the  reasonable  use  of  the  street* 

3.  It  is  further  complained  that  the  railroad  company  has 
fiiiled  to  construct  and  keep  in  repair  crossings  at  the  inter- 
sections of  the  streets  crossing  Lewis  Street  at  right  angles. 
There  are  two  crossings  within  the  five  squares  through  which 
the  railroad  extends.  If  more  crossings  are  necessary  for  the 
ose  of  the  public,  or  if  these  two  are  not  kept  in  repair,  the 
city  authorities  have  ample  power  to  remedy  the  evil.  It  may 
well  be  questioned  whether  for  any  such  grievance  as  this 
the  chancellor  can  afford  relief  upon  the  petition  of  private 
individuals.  It  is  certain  that  he  will  not  interfere  by  writ 
of  injunction,  unless  the  parties  aggrieved  show  to  him  that 
the  municipal  authorities  refuse  to  act  in  the  matter.  It  is 
not  pretended  that  there  has  been  such  a  refusal  in  this  ease, 
nor  even  that  the  attention  of  the  oity  authorities  has  been 
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called  to  the  limited  number  or  the  condition  of  the  cross- 
ings. 

4.  Appellants  say  that  the  value  of  their  property  has  been 
greatly  depreciated  by  the  construction  and  operation  of  the 
railroad.  This  question  was  considered  in  the  cases  of  Brown 
and  Applegate,  and  in  neither  case  was  it  deemed  a  sufficient 
ground  for  relief. 

5.  Appellants  prove,  although  they  do  not  aver,  that  the 
noise  and  smoke  of  the  locomotives  disturb  the  quiet  and 
repose  of  the  neighborhood.  It  is  not  shown  that  the  volume 
of  smoke  escaping  from  the  chimneys  or  smokestacks  of  pass- 
ing locomotives  comes  in  immediate  contact  with  any  buildings 
owned  by  appellants.  The  character  of  the  annoyance  proved 
to  arise  from  the  noise  and  smoke  of  the  locomotives  is  such 
as  necessarily  attends  the  operation  of  railways.  It  can  not 
be  wholly  remedied.  It  must  be  endured  by  the  public  or 
railroads  must  be  abandoned. 

Appellants  claim  that  as  owners  of  lots  fronting  on  Lewis 
Street  they  own  the  fee  in  the  land,  the  public  having  merely 
the  use,  and  that  the  construction  and  operation  of  the  railroad 
is  in  effect  the  appropriation  without  their  consent  of  their 
private  property. 

The  public  having  the  use,  was  entitled  to  the  possession. 
The  entry  by  the  railroad  company  was  an  entry  upon  the 
possession  of  the  public.     The  right  of  action,  if  there  be  one, 
is  in  the  municipal  authorities  representing  the  local  public 
immediately  interested  in  Lewis  Street.     If  the  public  shall 
at  any  time  abandon  the  use  to  which  the  land  constituting  the 
street  was  dedicated,  then  the  right  of  possession  will  revert  to 
the  lot-owners;  and  then  they  may  complain  that  the  railroad 
company  is  encroaching  upon  their  private  rights.     But   so 
long  as  they  are  not  entitled  to  the  possession,  and  so  long 
as  none  of  their  property  rights  are  directly  and  immediately 
injured  by  the  acts  of  the  railroad  company,  they  can  have  no 
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relief^  except  through  the  action  of  the  manicipal  govemmeDt 
charged  by  law  with  the  duty  of  preserving  and  keeping  open 
and  in  repair  the  streets  of  Owensboro. 

Upon  the  whole  case  we  are  of  opinion  that  the  appellants 
fidled  to  make  out  a  case  authorizing  the  interposition  of  the 
chancellor. 

The  judgment  dismissing  their  petition  is  therefore  affirmed. 

Judge  CoFEB  did  not  sit  in  this  case. 


I  I0blS8l 

Case  21— PETITION  OEDINAEY— Oct.  10.  .i?-_?? 


10bu296 
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Manion's  adm'r  v.  Lambert's  adm'x.     (,{2J»JJJ 

APPEAL  PBOM  HENDEBSON  OmCUTT  OOITBT. 

L  Who  lef  a  oompetent  wttness  whebe  personal  bepbesektative 
IS  THE  opposing  pabty.— The  word  "party"  in  section  26,  chapter 
87,  of  the  Greneral  Statutes  is  the  equivalent  of  the  word  "  person  " 
in  flection  22  of  the  same  chapter.  To  restrict  the  word  "party"  to 
parties  to  the  record  would  be  inconsistent  with  the  whole  tenor  and 
spirit  of  the  act,  its  intention  being  to  put  parties  as  nearly  upon 
an  equal  footing  as  possible,  and  the  language  should  be  liberally, 
construed. 

2.  The  distbibutkk  of  an  estate  is  not  a  competent  witness 

FOB  THE  adhinibtbatob  OF  HIS  INTESTATE  in  an  action  in  the 
name  of  the  administrator  against  the  administrator  of  another 
deceased  person. 

3.  The  fobmeb  law  is  unchanged  in  that  all  persons  are  incompetent 

to  testify  against  an  administrator  as  to  facts  occurring  before  the 
death  of  the  decedent  who  were  incompetent  prior  to  the  enactment 
of  this  law. 

4.  Covenant  with  the  adjonistbatob  in  begabd  to  the  dece- 

dent's LAND. — In  an  action  in  the  name  of  the  administrator  on 
a  ooTenant  made  to  him  as  such,  by  which  certain  repairs  are  to  be 
made  and  improvements  on  the  land,  in  part  payment  of  rent,  the 
cost  of  making  the  repairs  and  improvements  may  be  recovered ; 
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but  no  recoTery  can  be  bad  lor  an  injury  to  the  inberitanoe  or 
depreciation  in  tbe  rental  yalue  of  tbe  land  i^r  the  tenn  expires. 
It  is  only  in  virtue  of  the  covenant  that  the  administrator  can 
recover  at  all,  and  the  recovery  must  be  limited  to  the  damsges 
resulting  to  him  by  the  breach. 

5.  The  bbcord  must  show  the  eseob. — Wlien  a  court  has  refused  to 

permit  a  witness  to  answer  a  question  the  Court  of  Appeals  can  not 
consider  the  refusal  prejudicial,  unless  it  is  shown  what  the  witnes 
was  expected  to  state  in  answer  to  the  question. 

6.  Ik  impeaching  a  witxesb  his  character  befora  as  well  as  at  the  time 

he  is  called  to  testify  may  be  proven. 

Soii.  8.  SiZEMOBE, For  Appelknt, 

CITED 

6  Bush,  74,  Bracken  Co.  Ct.  v.  Robertson  Co.  Ct 
8  Bush,  587,  Wing,  &c.  v.  Dugan. 
2  Smith's  Leading  Cases,  385. 
General  Statutes,  chap.  87,  sees.  22,  25. 

Clay  &  Coleman, For  Appellee, 

CITED 

General  Statutes,  chap.  87,  sees.  22,  25. 
Civil  Code,  sec.  88.  2  Met  122. 

1  Met.  12,  Tipper  v.  Commonwealth. 
8  Met  818,  Bowler  v.  Lane. 

JUDGE  COFER  deliyeked  the  opinion  op  the  ooukt. 

Section  22,  chapter  37,  Gleneral  Statutes  (p.  413),  provides 
that  ''no  person  shall  be  disqualified  as  a  witness  in  anj  civil 
action  or  special  proceeding  by  reason  of  his  interest  in  the  event 
of  the  same  as  party  or  otfienoiae;"  and  section  25  of  the  same 
chapter  provides  that  ''no  party  shall  be  allowed  to  testify  by 
virtue  of  section  22  in  any  action  or  special  proceeding  where 
the  adverse  party  is  .  .  .  the  executor  or  administrator  of  a 
deceased  person/'  Subsections  1>  2, 3, 4, 5,  and  6  of  the  latter 
section  make  sundry  exceptions  to  the  rule  laid  down  in  the 
first  clause  of  that  section  which  we  have  quoted,  but  none 
of  iihem  admit  a  person  holding  an  interest  adverse  to  an 
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exeootor  or  administrator  to  testify  to  &ct8  occurring  before 
tke  death  of  the  decedent. 

The  word  party  in  section  25  is  the  equivalent  of  the  word 
fenon  in  section  22.  To  restrict  the  word  party  to  parties 
to  the  record  would  be  inconsistent  with  the  whole  tenor  and 
spirit  of  the  act^  the  evident  intention  of  which  was  to  put 
parties  as  nearly  upon  an  exactly  equal  footing  as  possible; 
and  it  is  the  duty  of  the  courts  to  construe  the  act^  which  is 
wholly  remedial  in  its  nature,  liberally,  with  a  view  to  effectuate 
the  objects  of  the  legislature. 

The  distributee  of  an  estate  is  not  a  competent  witness  for 
the  administrator  of  his  intestate  in  an  action  in  the  name 
of  the  administrator  against  the  administrator  of  another 
deceased  person.  The  word  party  has  reference  to  the  persons 
made  competent  by  section  22,  which  when  construed  with 
section  25  leaves  all  persons  incompetent  now  to  testify  against 
an  administrator  as  to  &ot8  occurring  before  the  death  of  the 
decedent  who  would  have  been  incompetent  before  the  passage 
of  the  act. 

In  an  action  in  the  name  of  an  administrator  on  a  covenant 
made  to  him  as  such,  covenanting  to  do  certain  repairs  and 
make  certain  improvements  on  the  land  in  part  payment  of 
rent,  the  cost  of  making  the  repairs  and  improvements  may 
be  recovered,  but  no  recovery  can  be  had  for  an  injury  to  the 
inheritance  or  depreciation  in  the  rental  value  of  the  land  after 
the  term  expires.  It  is  only  in  virtue  of  the  covenant  that 
the  administrator  can  recover  at  all,  and  the  recovery  must  be 
limited  to  the  damages  resulting  to  him  by  the  breach,  which 
is  the  cost  of  making  the  repairs  and  improvements  contracted 
£>r.  The  injury  to  the  land  and  the  depreciation  of  its  rental 
valae  are  injuries  to  the  rights  of  the  heir,  and  not  to  those 
of  the  administrator. 

The  jury  was  properly  left  to  decide  whether  the  twelve 
acres  in  dispute  was  embraced  in  the  lease.     Evidence  that  it 
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was  not  considered  a  part  of  the  farm^  and  was  not  so  ande^ 
stood  by  the  parties,  does  not  contradict  or  vary  the  terms 
of  the  writing. 

As  appellant  did  not  avow  what  he  expected  the  witness 
Turner  would  state  if  permitted  to  answer  the  question  pro- 
pounded, we  can  not  decide  that  the  court  erred  in  refusing 
to  permit  him  to  answer;  but  as  the  same  question  may  arise 
upon  the  retrial  of  the  case,  we  may  save  the  parties  cost  and 
delay  by  deciding  now  that  the  question  was  a  proper  one; 
and  if  the  witness  would  answer  that  the  character  of  Baker 
for  truth  was  bad  when  he  knew  him,  it  should  be  allowed 
to  go  to  the  jury  for  what  it  is  worth.  We  know  of  no  rule 
which  limjts  a  party  impeaching  a  witness  to  an  inquiry  as  to 
his  character  at  the  time  of  the  trial. 

The  testimony  of  Griffin,  whose  wife  was  a  distributee  of 
the  appellant^s  intestate,  was  not  objected  to  by  appellee,  and 
his  admission  as  a  witness  for  api>ellant  did  not  cure  the  error 
in  admitting  the  testimony  of  a  distributee  of  appellee's  in* 
testate. 

The  rulings  and  instructions  of  the  circuit  court  were 
inconsistent  with  the  principles  of  this  opinion. 

The  judgment  is  therefore  reversed,  and  the  cause  is 
remauded  for  a  new  trial  upon  principles  not  inconsistent 
herewith. 
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Case  22-PEOBATE  OF  WILL— Oct.  18. 

Broaddus's  devisees  v.  Broaddus's  heirs- 

APPEAL  FROM  MADISON  CTRCUIT  COURT. 

1.  Undue  imPLUENCE.— See  opinion  for  facte  held  insufficient  to  show 

undue  influence  over  a  testator,  or  mental  incapacity  to  make  a  will. 

2.  Mental  capacity  to  make  a  will— Unequal  disposition.— In 

determining  the  question  of  mental  capacity  to  make  a  will  an 
instruction  to  the  jury  that 

''OrosB  inequality  in  the  provisions  of  a  will,  where  no  reason 
for  it  is  suggested  in  the  will  or  otherwise,  requires  satisfactory 
evidence  that  it  was  the  full  and  deliberate  offspring  of  a  rational, 
self-poised,  and  clearly  disposing  mind,''  is  misleading,  and  calcu- 
lated to  divert  the  minds  of  the  jury  from  the  issue  of  mental 
capacity  to  that  of  the  inequality  of  the  various  devises. 

If  a  testator  has  the  requisite  capacity  to  make  a  will,  he  may 
dispose  of  his  estate  as  he  deems  proper,  and  an  unequal  disposition 
is  only  a  circumstance  to  be  considered  in  connection  with  other 
&ct8  bearing  on  the  question  of  mental  capacity. 

3.  Eemedial  statutes  constitutional.  —  A  statute  which  merely 

affords  the  means  of  enforcing  a  right  may  be  applied  to  actions 
existing  at  the  time  it  became  a  law  without  affecting  vested 
rights.  (4  How.  145;  1  Barb.  648;  6  Seld.  874;  Cooley's  Consti- 
tutional Limitations,  288.) 

4.  Bevibed  Statutes  repealed  by  the  General  Statutes. — ^The 

object  of  the  recent  revision  of  the  statutes  of  Kentucky  was  to 
enact  a  system  of  laws  in  a  condensed  form  embracing  all  statutory 
enactmente  of  a  general  nature  other  than  those  excepted  in  the 
act  adopting  the  General  Statutes. 

The  General  Statutes  must  be  regarded  as  containing  all 
the  statute  law  on  the  subjecte  indicated  by  the  titles  therein. 

When  therefore  a  section  in  the  Revised  Statutes  has  been  omitted 
in  the  General  Statutes,  or  any  change  made,  however  slight,  in  a 
general  law,  the  whole  law  as  found  in  the  Bevised  Statutes  on  that 
subject  must  be  considered  and  treated  as  repugnant  to  the  pro- 
vision of  the  General  Statutes. 


10b999 
I  88    688 

Tobl 

90 


lOb  299 
96    131 


I  10b  ;>99j 

97    781 1 

I  10b  299 

>  99    015 


10bii:»9 

106  esn 


elU  242' 

111  68l| 

lObiian 
114  004 
'•114  mi 

10bu299 
fl21      96 


I 


Digitized  by 


Googk 


300  BUSH'S  REPORTS.  [vol.!, 

Broaddos's  devisees  v.  Broaddua's  heirs. 

5.  VeBDIOT   of  jury   in   will  case  to  be  treated  ok  appeal  AJ 

TERDicrrs  IN  OTHER  GASES.— The  General  Statutes  requires  thai  tbe 
Court  of  Appeals  shall  on  appeal  give  the  same  effect  to  the  verdict 
of  a  jury  in  a  will  case  as  is  given  in  other  civil  cases,  and  repeab 
that  part  of  section  619  of  the  Civil  Code  which  provides  that  the 
Court  of  Appeals  shall  in  such  cases  try  both  law  and  facts. 

When  a-  jury,  under  proper  instructions,  has  rendered  a  verdict 
for  or  against  a  will  it  will  not  be  disturbed  unless  palpably  against 
the  weight  of  the  evidence. 

6.  A   NEW  TRIAL  WILL  BE  AWARDED  ON  THE  REVERSAL  OF  A  WILL 

CASE  by  the  Court  of  Appeals,  except  where  there  is  no  evidence 
to  sustain  the  verdict,  when  it  will  be  ordered  to  be  probated  or 
rejected  without  further  proceedings. 


> For  Appellants, 


C.  F.  BURNAM, 

Wm.  Chenault, 
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27  Conn.  192,  Dunham's  appeal. 
81  Ala.  519,  Hughes  v.  Hughes. 
15  N.  J.  155,  Gardiner  v.  Gardiner. 
45  HI.  485,  Eoe  v.  Taylor. 
21  Ga.  552,  Norris  v.  Stokes. 
88  Ala.  5^,  Stubbe  v.  Houston. 

TuBNESt  AND  Smith  &  Caperton,    .    .    .    For  Appellees, 

CITED 

General  Statutes,  Act  adopting  sec.  8,  p.  138. 

General  Statutes,  p.  888. 

Bedfield  on  Wills,  pp.  514-23,  528,  580. 
4  Met.  173,  Sechrest,  Ac.  v.  Edwards,  &c. 
2  Bush,  614,  Kevi],  Ac.  v.  Kevil,  &c. 
1  Bush,  116,  Turley's  ex'r  v.  Johnson  and  Lillard. 
1  Jarman  on  Wills,  pp.  40,  41. 

1  Duvall,  203,  Harrel  v.  Harrel. 

2  Bush,  657,  Smith,  Ac.  v.  Kelly. 

4  Dana,  422,  Bennett  v.  Eunyon. 

5  Bush,  472,  Sandford,  Ac.  v.  Smith,  Ac. 

JUDGE  PRYOR  delivered  the  opinion  of  the  couet. 

George  W.  Broaddus  died  in  the  county  of  Madison  on  the 
Slst  of  Angost,  1871,  leaving  a  paper  purporting  to  be  his  last 
will  and  testament,  made  and  published  on  the  14th  of  June, 
1870.  He  had  been  twice  married,  leaving  surviving  him  six 
children  by  his  first  and  five  by  his  last  wife.  This  paper  was 
o&red  for  probate  in  the  Madison  County  Court  by  his  widow, 
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Cynthia  Broaddus,  and  her  five  children;  and  upon  the  hearing 
their  motion  to  probate  was  denied^  from  which  an  appeal  was 
taken  to  the  circuit  court  of  the  same  county^  resulting  in  a 
verdict  and  judgment  rejecting  the  paper  as  his  last  will  and 
testament. 

The  will  was  assailed  in  the  court  below  on  two  grounds — 
firsty  the  want  of  capacity  on  the  part  of  the  testator  to  execute 
such  a  paper;  second^  the  exercise  of  an  improper  and  undae 
influence  of  the  wife  over  the  testator  in  procuring  its  exe- 
cution. 

The  testator  at  the  time  of  his  death  was  about  sixty-six 
years  of  age,  and  had  been  for  many  years  an  influential  and 
prominent  minister  of  the  Baptist  Church.  He  was  well  and 
favorably  known  in  the  county  of  Madison,  where  he  died, 
and  his  intimate  personal  friends  all  concur  in  the  statement 
that  he  was  a  man  of  excellent,  if  not  superior,  intellect, 
and  possessed  of  a  character  evidencing  an  inflexible  and  de- 
termined will.  His  capacity  for  transacting  all  the  ordmary 
business  transactions  of  life  is  not  controverted  by  a  single 
witness,  and  his  alleged  imbecility  of  mind  is  in  no  manner 
established  by  those  who  are  attempting  to  invalidate  his  will. 
He  preached  many  of  his  best  sermons  a  short  time  prior  to 
his  death,  and  in  his  daily  intercourse  with  his  neighbors  and 
friends  gave  no  evidence  of  any  such  decline  in  mental  vigor 
as  would  incapacitate  him  from  making  a  valid  disposition  of 
his  estate. 

It  is  insisted,  however,  by  the  contestants  of  this  paper 
that  the  exercise  of  an  improper  influence  by  his  wife  over  the 
testator  caused  its  execution ;  that  it  was  made  and  published 
in  order  to  rid  himself  of  the  constant  importunities  of  the 
wife  as  to  the  disposition  he  should  make  of  his  estate. 

It  is  evident  from  the  proof  that  the  wife  was  desirous  of 
having  the  remnant  of  the  testator's  estate  secured  to  her  chil- 
dren, the  offspring-  of  the  second  marriage;  but  her  importoni- 


Digitized  by 


Googk 


VOL.  X.]  SUMMER  TERM,  1874.  303 

! 7- 

BroadduB's  deyisees  t.  Broaddus's  heirs. 

ties  were  far  from  being  such  as  to  compel  the  testator  to  make 
sach  a  disposition  of  his  estate  as  indicated  either  a  want  of 
capacity  or  such  an  influence  over  him  by  the  wife  as  deprived 
him  of  the  power  to  act  in  accordance  with  his  own  wishes 
when  considering  the  claims  of  all  his  children  upon  him. 

His  children  by  his  first  wife  were  very  hostile  to  his  last 
wife,  and  she  in  return  made  but  little  effort  to  conciliate  or 
reconcile  the  unpleasant  differences  that  existed  between  them, 
and,  from  the  proof  on  this  subject,  the  cause  of  these  troubles 
originated  as  much  from  the  one  as  the  other.  Those  of  the 
neighbors  identified  by  association  and  relationship  with  the 
children  by  the  former  marriage  detail  facts  showing  that  the 
testator  was  made  unhappy  by  reason  of  the  conduct  of  his 
wife  toward  these  children;  while,  on  the  other  hand,  many 
of  his  nearest  neighbors  and  most  intimate  friends,  who  were 
not  only  entitled  to  receive  but  had  his  confidence,  give  state- 
ments made  by  the  testator  himself  when  not  in  the  presence 
of  his  wife  or  influenced  by  her,  so  far  as  the  record  shows,  to 
the  effect  that  his  first  children  had  treated  his  wife  badly,  and 
were  the  cause  of  the  many  troubles  in  the  family ;  and  while 
the  blame  no  doubt,  from  the  whole  proof,  may  be  attached, 
as  is  usual  in  such  cases,  to  both  parties,  incidents  connected 
with  this  unfriendly  relation  throw  but  little  light  upon  the 
question  of  the  alleged  undue  influence  of  the  wife  over  the 
husband. 

The  only  positive  proof  of  the  importunities  of  the  wife 
in  regard  to  the  disposition  to  be  made  of  the  testator's 
estate  comes  from  a  witness  who  seems  to  have  heard  on  two 
occasions  at  night  (being  in  an  adjoining  room),  through  a 
partition -wall,  the  wife  urging  the  husband  to  make  such 
a  paper  and  the  latter  begging  to  be  let  alone.  This  s£^me 
witness  seems  to  have  been  advising  the  testator  that  his 
wife  was  trying  to  get  from  him  his  estate,  and  to  widen  the 
breach,  if  possible,  that  then  existed  between  members  of  this 


Digitized  by 


Googk 


304  BUSH'S  BSPORTS.  [vol.  r 

Broaddus's  deyisees  t.  Broaddus's  hein. 

family.  His  statements  come  in  such  a  questionable  shape  as 
entitle  them  to  but  little  consideration^  and^  if  true^  make  oat 
no  case  of  the  exercise  of  any  undue  influence. 

There  is  no  proof  in  the  case  authorizing  the  concluncD 
that  the  influence  of  the  wife  was  such  as  amounted  to  coer- 
cion or  force,  or  destroyed  the  power  of  the  testator  to  act  in 
accordance  with  his  own  purposes  in  the  disposition  of  his 
property,  and  certainly  nothing  in  the  record  conducing  to 
show  that  any  improper  influence  was  operating  upon  the 
mind  of  the  testator  at  the  time  he  executed  this  paper;  but, 
on  the  contrary,  the  facts  developed  establish  that  the  testator 
at  the  time  was  not  only  of  sound  mind  and  uninfluenced  by 
any  one,  but  did  in  fact  make  a  judicious  and  rational  dispo- 
sition of  his  whole  estate. 

In  the  year  1865  he  executed  a  will  similar  in  nearly  all  of 
its  provisions,  giving  to  the  children  by  his  last  wife  the  bulk 
of  his  estate.  The  present  paper  was  drafted  by  his  attorney 
in  the  town  of  Richmond,  several  miles  distant  from  testator's 
residence,  dictated  in  whole  by  the  testator,  and  witnessed  by 
two  lawyers  of  the  same  town  at  his  instance;  all  of  whom, 
including  the  draftsman,  testify  that  he  was  competent  to 
execute  such  a  paper  and  to  understand  and  comprehend  fully 
what  he  was  doing  at  the  time  of  its  execution. 

His  children  by  his  first  wife  had  all  been  raised  and 
educated;  all  but  two  of  them  had  received  from  him  ad- 
vancements, and  the  most  of  them  were  prosperous  in  life; 
while  some  of  his  last  children  were  quite  young,  all  nnder 
age,  uneducated,  and  with  but  little  if  any  means  except  what 
property  he  had  to  give  them.  His  estate  was  valued  at  about 
twenty  thousand  dollars,  with  an  indebtedness  of  twelve  or 
thirteen  thousand,  leaving  about  eight  thousand  dollars  to  be 
divided  between  these  last  children,  from  which,  after  deducting 
the  value  of  the  widow's  dower  or  her  life-estate,  they  woaW 
not  receive  each  more  than  twelve  hundred  dollars. 
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Under  these  circamstanoes  ihis  paper  was  executed  in  ac- 
cordance with  a  fixed  parpose  and  by  a  testator  whose  intellect 
was  unimpaired  and  uncontrolled  bj  any  such  influences  as 
induced  him  to  execute  it  against  his  own  wishes.  The  weight 
of  the  evidence  not  only  sustains  the  validity  of  the  will,  but 
the  preponderance  of  the  evidence  on  that  side  of  the  issue  is 
80  great  that  no  verdict  on  the  facts  of  this  record  ought  to  be 
sustained  rejecting  it. 

The  court  instructed  the  jury,  at  the  instance  of  the  con- 
testants, ^Hhat  gross  inequalities  in  the  provisions  of  a  will, 
where  no  reason  for  it  is  suggested  in  the  will  or  otherwise, 
requires  satisfactory  evidence  that  it  was  the  full  and  delib- 
erate offspring  of  a  rational,  self-poised,  and  dearly  disposing 
mind.^' 

The  statement  of  such  an  abstract  proposition  might  be 
unobjectionable  in  an  argument  upon  the  facts  of  a  particular 
case;  but  to  embody  it  in  an  instruction  as  a  principle  by 
which  a  jury  is  to  be  governed  in  determining  the  question 
of  mental  capacity  is  misleading  and  calculated  to  divert  the 
minds  of  the  jury  from  that  issue  to  that  of  the  inequality 
of  the  various  devises  between  the  objects  of  the  testator's 
bounty.  If  unequal,  the  jury  are  told  it  must  appear  that 
the  testator  had  a  rational  and  clearly  disposing  mind.  The 
question  of  reasonable  doubt  must  necessarily  be  involved  in 
buch  a  proposition,  as  the  jury  must  believe  not  only  that  the 
testator  was  rational,  but  that  he  had  dearly  a  disposing  mind ; 
and  besides  it  assumes,  impliedly  at  least,  that  such  gross 
inequality  existed. 

Andrew  and  Thomas  Broaddus,  two  of  the  children  by  the 
testator's  first  wife,  had  received  an  estate  from  their  grand- 
fitther,  and  but  little  if  any  thing  from  the  testator,  prior  to 
the  execution  of  the  will  or  by  reason  of  any  of  its  provisions. 
Still  no  instruction  should  have  been  given  on  this  isolated  fact, 
80  as  to  enable  the  jury  to  determine  that  the  testator  waa 
Vol.  X.— 21 
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Mranting  in  mental  capacity  for  the  reason  alone  that  he  had 
made  an  unequal  distribution  of  his  estate  between  his  children. 
The  failure  to  make  a  devise  to  the  two  sons^  disconnected  with 
other  facts^  constituted  no  sufficient  reason  for  invalidating  the 
will.  If  the  testator  had  the  requisite  capacity  to  execute  the 
paper^  he  had  the  legal  right  to  make  such  disposition  of  his 
estate  as  he  saw  proper^  and  the  fact  that  he  omitted  to  make 
a  devise  to  two  of  his  children  can  only  be  considered  by  the 
jury  as  a  circumstance  in  connection  with  other  &cts  bearing 
upon  the  question  of  the  testator^s  capacity  to  execute  such 
a  writing. 

As  the  judgment  of  the  court  below  must  be  reversed,  it 
becomes  necessary  to  determine  whether  this  court,  in  consid- 
ering the  case,  is  to  be  controlled  by  the  provisions  of  the 
Revised  Statutes  in  force  when  the  proceedings  were  instituted^ 
by  the  General  Statutes  that  took  effect  on  the  1st  day  of  De- 
cember, 1873,  or  by  the  provisions  of  the  Code  of  Practice. 

The  judgment  was  rendered  in  September,  1872,  and  the 
record  filed  in  this  court  on  the  9th  of  May,  1873.  The  act  in 
regard  to  wills  embodied  in  the  Greneral  Statutes,  if  conceded 
to  be  retrospective  in  its  operation  in  the  present  case,  does 
not  in  any  manner  interfere  with  the  vested  rights  of  any 
of  the  parties  to  this  appeal.  They  are  each  seeking  by  this 
litigation  to  have  those  rights  determined,  and  the  modification 
or  change  by  the  legislature  as  to  the  manner  or  form  of  the 
proceeding  upon  an  appeal  in  this  court  affects  the  remedy 
only ;  and,  as  has  been  often  adjudged,  remedial  statutes,  instead 
of  affecting  vested  rights,  only  afford  the  means  of  enforcing 
them.  (4  Howard,  145;  1  Barb.  648;  6  Seld.  374;  Cooky's 
Constitutional  Limitations,  p.  288.) 

The  legislature,  in  enacting  the  General  Statutes,  evidently 
intended  to  make  some  change  in  the  mode  of  considering  ox 
disposing  of  will  cases  in  this  court.  By  the  Revised  Statutes 
(2  Stanton,  page  466,  title  ^' Wills  ^')  this  court,  as  well  aa 
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tbe  circuit  courts  in  such  cases  was  invested  with  the  power  to 
try  both  law  and  fact;  and  where  a  judgment  of  the  circuit 
Murt  rejecting  a  will  was  reversed^  the  mandate  directed  that 
oonrt  to  certify  the  fact  of  reversal  to  the  county  court,  with 
directions,  if  that  court  had  also  rejected  the  will,  to  admit  it 
to  probate.  The  General  Statutes  (page  138,  title  "Wills," 
section  27)  provides  that  "  the  circuit  court  shall  try  both  law 
and  fact,  unless  a  jury  be  required.  The  Court  of  Appeals 
shall  not  hear  any  matter  of  &ct  pertaining  thereto  other  than 
BQch  as  may  be  certified  from  the  circuit  court;  and  the  same. 
efliBct  shall  be  given  to  the  verdict  of  the  jury  in  a  will  case 
as  k  given  to  the  verdict  of  a  jury  in  other  cases." 

The  words  "shall  try  both  lata  and  fact"  are  omitted  in  the 
General  Statutes  from  the  clause  applicable  to  this  court,  and 
this  omission,  it  is  insisted,  must  be  construed  as  implying  at 
least  that  the  same  proceeding  must  be  had  in  this  court  with 
reference  to  such  cases  as  pertains  to  the  trial  of  any  other 
civil  action  tried  by  a  jury.  On  the  other  hand,  it  is  main- 
tained that  tbe  sections  on  that  subject  in  the  Revised  and 
General  Statutes  are  not  repugnant  to  each  other,  and  should 
be  construed  together. 

The  second  section  of  the  act  adopting  the  General  Statutes 
provides  '^  that  all  statutes  of  a  general  nature  in  force  when 
die  General  Statutes  take  effect,  and  which  are  repugnant 
thereto,  are  hereby  repealed,"  with  certain  exceptions  therein 
designated. 

If  the  Greneral  Statutes  are  intended  to  be  merely  cumu- 
lative, these  two  sections  should  be  construed  together,  if  the 
one  is  not  inconsistent  with  the  other;  but  the  very  object 
and  purpose  of  the  revision  was  to  enact  a  system  of  laws 
in  a  condensed  form  embracing  all  statutory  enactments  of  a 
general  character;  and  to  determine  otherwise  would  not  only 
defeat  the  legislative  intent,  but  place  these  enactments  in  such 
confusion  as  to  demand  at  once  another  revision. 
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When  a  section  in  the  Bevised  Statutes  has  been  omitted  in 
the  General  Statutes,  or  any  change  made,  however  slight,  in 
a  general  law^  the  whole  law  as  found  in  the  Bevised  Statutes 
on  that  subject  must  be  considered  and  treated  as  repugnant 
to  the  provisions  of  the  General  Statutes,  as  in  construing  one 
section  of  a  general  law  the  object  and  intention  of  the  whole 
law  must  be  considered.  It  never  was  contemplated  by  the 
revisers,  or  by  the  legislature  in  adopting  these  statutes,  that 
both  the  old  and  new  statutes  should  be  considered  together 
in  determining  what  the  law  is. 

The  General  Statutes  must  be  regarded  as  containing  a 
complete  system  of  laws,  and  in  so  far  as  they  treat  of  any 
general  law,  whether  under  the  title  of  "Wills,"  "Executors 
and  Administrators,"  "Husband  and  Wife,"  "Guardian  and 
Ward,"  etc.,  it  must  be  considered  and  treated  as  all  the  statute 
law  on  the  subject  indicated  by  the  title;  and  if  the  system 
is  defective  in  any  of  its  parts,  the  remedy  is  to  be  found  in 
legislative  amendments.  This  court  can  not  therefore  look  to 
the  Bevised  Statutes  to  supply  any  defect  that  may  appear 
in  any  general  law  embodied  in  the  General  Statutes,  except 
such  laws  as  are  expressly  lefk  unrepealed  by  subsections  1,  2, 
3,  and  4  of  section  2,  article  1,  of  the  act  to  adopt  the  General 
Statutes. 

Subsection  4  of  section  2  provides  "that  the  provisions 
of  the  Codes  of  Practice  in  civil  and  criminal  cases,  so  far  as 
the  same  are  consistent  with  the  General  Statutes,"  stand 
unrepealed.  The  Code  of  Practice,  in  the  second  subdivision 
of  section  319,  page  146,  provides  that  "  the  circuit  court  and 
Court  of  Appeals  shall  try  both  law  and  fact,*^  And  while 
these  words  are  left  out  of  the  General  Statutes,  and  no  par- 
ticular mode  prescribed  by  the  latter  in  which  appeals  in  will 
cases  are  to  be  disposed  of  in  this  court,  still  it  is  enacted 
that  "the  same  effect  shall  be  given  the  verdict  of  a  jury  in 
a  will  case  as  is  given  to  the  verdict  of  a  jury  in  other  civil 
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ca^es;"  thus  not  only  indicating  an  intention  to  alter  the 
mode  of  procedure  upon  an  appeal  in  a  case  like  this,  but  in 
express  terms  requiring  this  court^  in  considering  the  issue, 
to  attach  the  same  importance  to  the  verdict  of  the  jury  as 
in  any  other  civil  cause.  That  is,  where  a  jury,  under  proper 
instructions,  has  rendered  a  verdict  for  or  against  a  will,  it 
will  not  be  disturbed,  unless  palpably  against  the  weight  of 
the  evidence. 

The  di£Sculty  in  reconciling  the  provisions  of  the  Code 
with  the  General  Statutes,  and  in  adhering  to  the  former 
practice  of  this  court  upon  appeals  in  will  cases,  arises  when 
the  evidence  is  conflicting  and  such  as  would  authorize  the 
court  to  sustain  the  finding  on  either  side,  and  when  the  case 
must  be  reversed  by  reason  of  erroneous  Instructions  to  the 
jury.  The  party  obtaining  the  judgment  below  should  not 
be  allowed  the  benefit  to  be  derived  from  the  verdict  where 
it  may  have  been  caused  by  an  error  of  law,  nor  ought  the 
adverse  party  be  denied  the  right  to  be  heard  by  a  jury  when 
this  error  has  been  corrected  by  the  judgment  of  this  court; 
and  therefore,  to  carry  out  the  manifest  intention  of  the  legis- 
lature and  to  make  the  statute .  effective  in  such  cases,  upon  a 
reversal  by  this  court  a  mandate  must  go,  awarding  a  new 
trial;  and  only  in  cases  where  there  is  no  evidence  to  sustain 
the  verdict  will  this  court  order  the  will  to  probate  or  reject  it 
without  further  proceedings. 

In  this  case  the  verdict  is  not  sustained  by  the  evidence 
upon  either  issue. 

The  judgment  of  the  circuit  court  is  therefore  reversed, 
and  cause  remanded  with  directions  to  that  court  to  certify 
the  &ct  to  the  county  court,  with  the  mandate  to  admit  the 
writing  in  controversy  to  probate  as  the  last  will  and  testament 
of  George  W.  Broaddus,  deceased. 
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Cask  2a-PBTITI0N  EQUITY— Oct.  16. 


iism  St.  Louis  Mutual  Life  Insurance  Co.  v.  Grigsby. 


APPEAL  FROM  LOUIBYILLE  CHAKGEBY  COUBT. 

1.  Conditions  in  policies  of  life  insurance  providing  for  Foift- 

FEITURES  for  tlie  non-payment  of  premiums  in  exact  accordance 
with  the  terms  of  the  agreement  are  upheld  and  enforced,  and  are 
not  regarded  as  being  in  the  nature  of  penalties. 

Time  is  of  the  essence  of  such  contracts,  and  they  are  to  be  kept 
in  force  from  year  to  year  at  the  will  of  the  insured. 

2.  Giving  note  for  the  premium  does  not  alter  the  contract.— 

Where,  as  a  favor  to  the  insured,  credit  is  extended  to  him  for  some 
portion  of  a  ca^  premium,  the  failure  to  pay  the  note  representing 
such  portion  is  regarded  as  a  failure  to  pay  the  premium,  and  the 
policy  is  forfeited. 

8.  COMMUTED  policy.— A  forfeited  policy  of  life  insurance  for  ten 
thousand  dollars  was  "  renewed  and  continued  in  force  for  the  com- 
muted amount  of  three  thousand  dollars  until  the  16th  day  of 
August,  1871."  Heldf  that  this  limitation  as  to  time  was  unavailing, 
the  original  policy  having  been  re-instated  to  continue  in  force 
during  the  life  of  the  assured.  Being  commuted,  it  became  essen- 
tially a  paid-up  policy,  except  that  the  company  had  the  right, 
should  its  affairs  render  it  necessary,  to  demand  the  payment  in 
whole  or  in  part  of  the  note  executed  for  the  unpaid  portion  of  the 
annual  premiums. 

4.  "  If  the  said  insured  shall  fail  to  pay  annually  in  advakck 
the  interest  on  any  unpaid  notes  or  loans,  which  may  be  owing 
.  .  .  on  account  of  any  of  the  above  mentioned  annual  pre- 
miums." This  is  held  to  mean  that  the  contemplated  "loans"  were 
to  be  made  up  of  the  ''annual  premiums."  The  interest  annually 
accruing  on  such  loans  is  in  no  sense  an  annual  premium.  The 
policy  is  pledged  to  secure  the  payment  of  the  loan  and  interest, 
but  is  not  forfeited  for  the  non-payment  of  the  interest,  though  the 
policy  provides  therefor,  the  forfeiture  being  in  the  nature  of  a 
penalty  to  secure  the  prompt  payment  of  the  interest. 
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¥m.  F.  Babbet,^ 

John  Robebtb^      > For  Appellant, 

St.  John  Boyle,  j 
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43'N.  Y.  288,  Baker  ▼.  Union  Mutual  Ins.  Co. 
44  y  t  481,  Patch  v.  Phoenix  Insurance  Ck>. 
100  Mass.  500,  Pitt  ▼.  Berkshire  Insurance  Co. 
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Wharton  &  Stille's  Medicus  Juris.,  sees.  103,  106,  94,  89,  2,  3. 
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6  Bosh,  133,  Ford  v.  Buckeye  State  Ins.  Co. 

7  Bush,  179,  N.  Y.  Life  Ins.  Co,  v.  Clopton. 

2  Big.  Rep.  2,  3,  732,  733. 

1  Green  leaf's  Evidence,  note  5,  p.  573,  sec.  440. 

2  Parsons  on  Contracts,  pp.  793,  794,  795. 
1  Parsons  on  Contracts,  pp.  74-78. 

1  Ky.  Insurance  Com.  Bep.  1872,  p.  90. 

2  Ky.  Insurance  Com.  Bep.  1872,  pp.  81,  81. 

JUDGE  LINDSAY  deliyebed  the  ofiniok  of  the  coubt. 

The  policy  of  insurance  made  the  foundation  of  this  action 
was  issued  by  the  St.  Louis  Mutual  Life  Insurance  Company 
on  the  16th  day  of  August^  1867.  The  contract  it  evidences 
is  that  in  consideration  of  the  sum  of  $690.60  in  hand  paid^ 
and  an  annual  premium  of  the  same  amount  to  be  paid  on  the 
16th  day  of  Angust  in  each  and  every  succeeding  year  for  nine 
years,  said  company  assured  the  life  of  I.  Calvin  Grigsby  for 
the  term  of  his  entire  life  in  the  sum  of  ten  thousand  dollars, 
fi>r  the  sole  use  of  Amanda  L.  Grigsby,  in  trust  for  herself  and 
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the  children  of  the  insured.  The  following  provisos  were 
incorporated  into  the  policy : 

"Fird,  that  if  default  shall  be  made  in  the  payment  of 
any  of  said  annual  premiums  hereafter  to  become  due  and 
payable^  at  the  time  hereinbefore  mentioned  and  limited  for  the 
payment  thereof  respectively,  then  and  in  such  cases  sach 
default  shall  not  work  a  forfeiture  of  this  policy ;  but  the  sum 
of  ten  thousand  dollars,  the  amount  msured,  shall  be  then 
commuted  or  reduced  to  such  proportionate  part  of  the  whole 
sum  or  amount  insured  as  the  sum  of  the  annual  payments  so 
paid  by  the  said  insured  shall  bear  to  the  sum  of  the  ten 
annual  payments  herein  stipulated  and  agreed  to  be  paid  by 
said  I.  Calvin  Grigsby  as  aforesaid. 

^^Secondf  if  the  baid  irisured  shall  fail  to  pay  annually  in 
advance  the  i!iceres*:  on  any  unpaid  notes  or  loans  which  may 
be  owing  Ly  saru  insured  to  said  company,  on  account  of  any 
of  the  abo^'d-mentioned  annual  premiums,  at  the  office  of  the 
company  in  the  city  of  St. -Louis,  or  to  agents  when  they  pro- 
duce the  receipts  signed  by  the  president  or  secretary,  then 
and  in  every  such  case  the  said  company  shall  not  be  liable  for 
the  payment  of  the  sum  insured  or  any  part  thereof,  and  this 
policy  shall  cease  and  determine.'^ 

The  premiums  upon  this  policy  were  to  be  paid  upon  what 
is  called  the  half-note  plan.  The  cash  payments  were  made 
and  notes  executed  in  1868  and  1869,  but  the  insured  failed 
to  pay  or  in  any  way  arrange  the  premium  due  on  the  16th 
day  of  August,  1870.  He  also  failed  to  pay  in  advance  the 
interest  on  his  then  outstanding  notes. 

In  November,  1870,  Grigsby  was  requested  to  re-instate 
the  policy.  He  declined  to  re-instate  it,  but  agreed  to  pay 
the  interest  in  de&ult,  and  to  accept  a  commuted  or  reduced 
policy  for  the  sum  of  three  thousand  dollars.  The  company 
accepted  this  proposition,  received  said  interest,  and  issued  to 
him  the  following  certificate : 
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"Policy  No.  7,726,  insuring  the  life  of  I.  Oalvin  Grigsby, 
is  hereby  renewed  and  continued  in  force  for  the  commuted 
amount  of  three  thousand  dollars  until  the  16th  day  of 
August,  1871,  but  this  certificate  shall  not  be  valid  and  bind* 
ing  on  the  company  until  the  premium  (as  per  margin)  is  paid, 
and  the  receipt  countersigned  by  S.  K.  Foote,  agent  at  Ix)uis- 

viUe,  Ky.  (Signed)  Wm.  T.  Selby  Seo'y:' 

This  certificate  was  duly  countersigned  and  the  necessary 
amount  paid. 

Grigsby  &iled  to  pay  the  interest  on  the  16th  of  August, 
1871,  on  the  note  executed  for  the  aggregate  sum  of  the  three 
notes  given  in  1867,  1868,  and  1869,  and  died  on  the  2d  of 
January,  1872. 

Appellee  claims  that  she  is  entitled  to  recover  the  whole 
amount  of  the  original  policy,  less  the  sum  due  as  premiums 
for  1870  and  1871.  She  alleges  but  fails  to  prove  that  prior 
to  the  default  in  1870  the  company  had  adopted  what  she 
denominates  the  Massachusetts  plan,  and  that  it  was  bound  to 
keep  the  policy  alive  by  applying  to  the  payment  of  the  pre- 
miums the  reserve  fund  to  which  she  was  entitled,  and  that  by 
sach  application  the  policy  would  have  been  kept  in  full  force 
np  to  and  after  the  time  at  which  her  husband  died.  The 
&ilare  of  proof  upon  this  point  renders  it  unnecessary  that  it 
shall  be  further  noticed.  Appellee  further  claims  that  her 
deceased  husband  was  a  lunatic  in  November,  1870,  when  he 
accepted  the  commuted  policy,  and  that  its  acceptance  was 
obtained  by  the  fraud  of  the  company. 

The  proof  fails  to  show  that  Grigsby  was  at  that  time  or  at 
any  subsequent  time  insane;  but  if  it  did,  we  do  not  see  that 
such  fact  would  operate  advantageously  to  the  appellee.  By 
the  terms  of  the  contract  the  failure  to  pay  the  premiums 
as  they  became  due  involved  the  reduction  of  the  policy  in 
the  proportion  hereinbefore  set  out.    The  party  who  was  in 
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default  oould  not  compel  the  company  to  re-instate  the  policy 
for  the  full  amount^  and  the  agreement  of  November  2, 1870, 
secured  to  Mrs.  Grigsby  the  most  that  she  then  had  the  right 
to  claim. 

The  company  resists  her  right  to  recover  on  the  commated 
policy  on  the  ground  that  the  failure  to  pay  the  interest  in 
advance  on  the  note  executed  when  the  agreement  to  commute 
was  entered  into  released  it  from  all  liability  and  determined 
the  policy.  This  note  was  for  $817.41.  The  amount  of  in- 
terest due  on  the  16th  of  August,  1871,  was  $49.04.  The 
proof  shows  that  appellee  was  then  entitled  to  a  dividend 
amounting  to  $42.07.  The  application  of  this  dividend  to  the 
payment  of  the  interest  would  have  reduced  it  to  $6.97.  The 
direct  question  is  presented  whether  from  the  failure  to  paj 
this  amount,  or  even  the  whole  of  the  interest  due,  the  fo^ 
feiture  of  all  rights  under  the  commuted  policy  followed  as  a 
legal  and  necessary  consequence. 

Some  importance  is  attached  to  the  fiu^t  that  the  certificate 
evidencing  the  commutation  continued  the  new  agreement  in 
force  only  until  the  16th  day  of  August,  1871.  We  r^pird 
this  attempting  limitation  as  to  time  as  unavailing.  The 
company  accepted  the  interest  then  in  arrears,  and  thereby 
re-instated  the  original  policy  except  as  to  the  amount  of  in- 
surance ;  and  by  the  terms  of  that  policy  it  was  to  continue  in 
force  during  the  whole  term  of  the  natural  life  of  the  insured. 

The  conditions  in  policies  of  life  insurance  providing  for 
forfeitures  for  the  non-payment  of  premiums  in  exact  accord- 
ance with  the  terms  of  the  agreement  have  been  upheld  and 
enforced  by  the  courts.  Such  forfeitures  are  not  regarded  as 
being  in  the  nature  of  penalties.  It  is  considered  that  in 
agreements  of  this  character  time  is  of  the  essence  of  the  con- 
tract. They  are  contracts  to  be  kept  in  force  from  year  to 
year  at  the  will  of  the  insured.  The  right  to  keep  the  policj 
alive  by  the  payment  of  the  stipulated  premiums  is  a  privi- 
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lege  secured  to  the  insured  by  his  agreement  with  the  insurer. 
He  may  exercise  or  abandon  this  privilege  at  his  discretion. 
But  if  he  does  abandon  it^  those  beneficially  interested  can 
not  complain  that  the  insurer  refuses  longer  to  be  bound  by  a 
contract  that  has  lost  all  the  elements  of  mutuality. 

Where^  as  matter  of  favor  to  the  insured,  credit  is  extended 
him  for  some  portion  of  a  cash  premium,  the  fiiilure  to  pay 
the  note  representing  such  portion  is  regarded  as  a  failure  to 
pay  the  premium,  and  the  policy  will  be  forfeited.  In  this 
case  there  has  been  no  failure  to  pay  either  the  cash  portion 
of  a  premium  or  to  satisfy  a  note  representing  any  portion  of 
a  cash  premium. 

By  the  contract  of  November  2,  1870,  the  original  policy 
was  commuted.  It  thereby  became  essentially  a  paid-up 
policy,  except  that  the  company  had  the  right,  should  its 
affairs  render  it  necessary  and  proper,  to  demand  the  pay- 
ment in  whole  or  in  part  of  the  note  executed  for  the  unpaid 
portion  of  the  three  annual  premiums.  It  does  not  appear 
from  the  record  before  us  nor  from  the  charter  of  the  com- 
pany nor  from  the  amendment  thereto  that  the  failure  to  pay 
these  premium  notes  or  such  portion  thereof  as  may  be  called 
for  will  work  a  forfeiture  of  the  policy  of  insurance.  But, 
however  this  may  be,  that  question  does  not  arise,  as  the  in- 
sured ¥ras  never  required  to  pay  any  portion  of  the  principal 
of  the  note  held  against  him  by  the  company. 

The  complaint  is  that  the  interest  was  not  paid  in  advance. 
It  seems  that  a  distinction  is  taken  between  the  principal  sum 
due  and  the  interest  that  may  accrue  thereon.  From  the 
peculiar  character  of  the  contract  this  distinction  may  exist, 
but  we  do  not  see  that  its  existence  can  convert  the  accruing 
interest  into  an  annual  premium,  for  the  non-payment  of  which 
the  rights  secured  by  the  paid-up  policy  may  be  forfeited. 

If  instead  of  executing  his  note  Grigsby  had  paid  off  the 
amount  due  to  the  company,  and  then  borrowed  a  like  sum, 
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agreeing  that  the  commuted  policy  should  be  forfeited  if  he 
failed  at  any  time  to  pay  the  annual  interest  promptly  in 
advance^  it  is  evident  the  forfeiture  would  not  have  been 
enforced.  As  matter  of  fact,  the  company  agreed  to  treat 
these  unpaid  notes  as  loans  to  Grigsby.  The  second  proviso, 
heretofore  quoted,  so  denominates  them.  The  language  is 
that  ^' if  the  said  insured  shall  fail  to  pay  annually  in  ad- 
vance the  interest  on  any  unpaid  notes  or  loans  which  may  be 
owing  ...  on  account  of  any  of  the  above-mentioned  annual 
premiums/'  then  the  company  shall  no  longer  be  liable  to  pay 
the  amount  secured  by  the  policy. 

The  term  loan  has  a  direct  and  natural  connection  with  the 
words  annual  premiums,  and  it  is  manifest  that  the  contem- 
plated loans  were  to  be  made  up  of  such  premiums.     The 
interest  annually  accruing  on  these  loans  is  in  no  sense  an 
annual  premium  due  irom  the  insured  to  the  insurer.    The 
loan  itself  does  not  represent  a  cash  premium,  but  a  debt 
which  the  insured  may  never  be  required  to  pay,  and  which 
ordinarily  will  be  satisfied  out  of  the  dividends  or  the  insur- 
ance to  which  the  assured  may  be  entitled.     The  considera- 
tions applying  to  the  payment  of  the  annual  premiums  have 
no  application  to  the  payment  of  interest  on  these  notes  or 
loans.     On  the  prompt  payment  of  the  premiums  depends 
the  mutuality  of  the  contract  and  the  ability  of  the  insar- 
ance  company  to  meet  its  obligations.     As  to  this  policy,  the 
contract  was  completely  executed  so  far  as  the  assured  was 
concerned.    The  annual  premiums  had  all  been  paid  in  the 
mode  prescribed  by  the  contract  itself,  and  the  com{iany  was 
bound  to  look  to  the  insured  for  the  payment  of  the  interest 
due  upon  the  notes  or  loans  owing  by  him,  and  to  enforce  the 
payment  thereof  as  though  he  was  a  stranger  to  the  contract 
under  which  appellee  claims. 

She  and  those  she  represents  can  not  be  affected  by  the 
de&ult  of  the  party  to  whom  the  loan  was  made,  except  that 
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her  policy  and  all  profits  and  payments  to  which  she  is  enti- 
tled thereunder  are  pledged  and  hypothecated  to  the  company 
for  the  ultimate  payment  of  the  loan  and  its  accrued  interest. 
The  failure  of  Grigsby  to  pay  the  interest  due  on  the  16th  of 
August,  1871,  did  not  affect  the  ability  of  the  company  to 
meet  its  obligations  to  any  greater  extent  than  the  failure  of 
any  other  debtor  to  pay  the  interest  due  from  him  would  have 
affected  it;  and  as  the  collaterals  pledged  by  an  ordinary  debtor 
to  secure  the  payment  of  his  debt  will  not  be  forfeited  to  the 
company  for  the  non-payment  of  interest  in  exact  accordance 
mth  the  terms  of  the  loan,  notwithstanding  his  agreement 
that  they  shall  be  so  forfeited,  we  see  no  reason  why  the  com- 
pany shall  be  allowed  to  forfeit  the  paid-up  policy  of  insurance 
hypothecated  to  secure  the  ultimate  payment  of  the  ^^viote 
or  loan"  owing  by  Grigsby.  The  failure  to  pay  the  interest 
due  on  the  note  or  loan  is  a  default  which  admits  of  a  certain 
compensation.  The  insurance  company  holds  and  has  always 
held  ample  security.  We  have  already  seen  that  the  reasons 
that  forbid  courts  of  equity  from  interposing  to  relieve  against 
forfeitures  for  the  non-payment  of  premiums  or  notes  rep- 
resenting portions  of  cash  premiums  do  not  apply  in  cases 
like  this. 

We  are  satisfied  from  the  nature  of  the  contract  that  the 
forfeiture  was  intended  as  a  penalty  to  secure  not  the  ulti- 
mate but  the  prompt  payment  of  the  interest  to  become  due, 
and  as  the  default  is  only  in  time,  and  as  the  company  can  be 
given  all  that  it  stipulated  to  receive,  a  case  is  presented  in 
which  relief  can  and  ought  to  be  afforded. 

The  chancellor  adjudged  the  company  to  pay  the  amount 
of  the  commuted  policy,  less  the  note  due  from  Grigsby  and 
its  accrued  interest  up  to  the  date  of  the  payment.  His  said 
judgment  conforms  to  the  principles  herein  announced,  and  it 
is  therefore  affirmed,  as  well  on  the  original  as  on  the  cross- 
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Cabb  24— petition  EQUITY— Oct.  16. 

Newman,  &c.  v.  Proctor,  &c. 

AFPBAL  FROM  BOYLE  CIBGUTT  CX>iniT. 

1.  Church  property,  trusts  and  trustees  op. — ^A  lot  of  groimd  in 

Danville  with  a  church  thereon  was  conveyed  in  1858  for  a  conrid- 
eration  to  certain  persons  "in  trust  for  the  use  and  benefit  of  the 
colored  members  of  the  Methodist  Episcopal  Church  South,  accord- 
ing to  the  rules  and  discipline  which  from  time  to  time  may  be 
agreed  upon  and  adopted  by  th6  ministers  and  preachers  of  said 
church  at  their  general  conference;  and  in  further  trust  and  con- 
fidence that  they  shall  at  all  times  forever  hereafter  permit  snch 
ministers  and  preachers  belonging  to  said  church,  as. shall  from 
time  to  time  be  duly  authorized  by  the  general  conference  of  the 
ministers  and  preachers  of  said  church,  or  by  the  annual  con- 
ference authorized  by  the  said  general  conference,  to  preach  and 
expound  God's  holy  word  therein." 

Heldf  that  this  conveyance  was  for  the  sole  use  of  the  colored 
members  of  the  Methodist  Episcopal  Church  South,  and  no  one 
not  answering  this  description  is  entitled  to  have  the  trust  enforced. 
If  all  such  beneficiaries  have  ceased  to  be  members  of  that  chnrdi 
organization,  neither  trustees  appointed  by  that  church  nor  any 
one  else  can  enforce  the  trust. 

2.  Having  allowed   the   colored  members  to  withdraw  without  objec- 

tion, and  having  ratified  that  withdrawal  by  ceasing  to  treat  them 
any  longer  as  members  of  their  church,  and  having  no  longer  any 
members  answering  the  description  in  the  deed,  the  Methodist  Epis- 
copal Church  South  at  Danville,  and  the  conferences  of  which  it  is 
a  constituent,  have  lost  for  the  time  at  least  all  right  over  the 
property. 
8.  Members  of  the  i^ocal.  society  the  beneficiaries.— The  right  to 
the  church  edifice  can  only  be  asserted  through  and  for  the  benefit 
of  a  local  society,  or  for  the  benefit  of  colored  members  belong- 
ing to  a  local  society,  in  connection  with  the  Methodist  Episcopal 
Church  South.  The  members  of  this  church  at  large,  whether 
white  or  colored,  not  belonging  to  a  local  society  can  have  no  use 
of  the  local  premises  but  through  the  instrumentality  of  a  local 
society,  and  by  means  of  the  subordination  of  the  local  use  to  the 
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laws  and  authority  of  the  church  at  large.    (Gibeon  y.  Armstrong, 
7  B.  Hon.  490.) 

Geo.  R.  McKeE; For  Appellants^ 

CITED 
Book  of  Discipline  M.  E.  Cliurch,  part  2,  sec  10,  clause  2,  p.  241. 
4  Bush,  222,  Humphrey  ▼.  Bumside,  Ac. 

Durham  &  Jacobs,! For  Appellees, 

Alvin  Duvall,  .  .J 

CITED 

Discipline  M.  £.  Church  South,  part  2,  sec  4,  p.  241.    Ibid.  288. 
8  B.  Mod.  70,  Hadden,  &c.  ▼.  Chom. 
4  Bush,  222,  Humphrey  ▼.  Bumside. 
4  Bush,  231,  Lewis,  &c.  v.  Watson,  &c, 
7  B.  Mon.  493,  Gibson  y.  Armstrong. 

JUDGE  COFEB  dbliyeiied  the  omniok  op  the  coubt. 

lu  1858  Snead  and  wife  conveyed  a  lot  of  ground  in  Dan- 
ville to  James  Garrett^  John  C.  McKay,  I^roy  Green,  David 
Langford,  and  Robert  Gray  in  consideration  of  the  sum  of 
three  hundred  and  twenty-five  dollars,  to  be  by  them  held 
"in  trust  for  the  use  and  benefit  of  the  colored  members  of 
the  Methodist  Episcopal  Church  South,  according  to  the  roles 
and  discipline  which  from  time  to  time  may  be  agreed  upon 
and  adopted  hj  the  ministers  and  preachers  of  the  said  church 
at  their  general  conference,  and  in  further  trust  and  confidence 
that  they  shall  at  all  times  forever  hereafter  permit  such  min- 
isters and  preachers  belonging  to  said  church,  as  shall  from 
time  to  time  be  duly  authorized  by  the  general  conference  of 
the  ministers  and  preachers  of  the  said  Methodist  Episcopal 
Church  South,  or  by  the  annual  conference  authorized  by  the 
said  general  conference,  to  preach  and  expound  God's  holy 
word  therein.'^ 

At  the  time  the  deed  was  made  there  was  a  church  edifice 
on  the  lot  which  seems  to  have  been  built  mainly  by  contribu- 
tions made  by  the  colored  people,  most  of  whom  were  then 
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slaves  and  members  of  the  same  local  church  organization 
with  the  white  people  in  Danville,  belonging  to  the  Methodist 
Episcopal  Church  South.  From  the  time  of  the  erection  of 
the  church  in  1849  or  1850  the  colored  members  seem  to  have 
worshiped  exclusively  in  this  church,  though  they  continued 
to  be  members  of  the  same  organization  with  the  whites.  In 
1865,  the  Ohio  Conference  of  the  African  Methodist  Episcopal 
Church  having  extended  its  jurisdiction  over  that  part  of 
Kentucky  in  which  Danville  is  situated,  the  colored  men^.bers 
of  the  Methodist  Episcopal  Church  South  at  Danville,  by 
unanimous  vote,  attached  themselves  to  the  African  M.  E. 
Church,  and  continued  their  connection  with  it  by  represen- 
tation in  its  annual  and  general  conferences,  and  by  receiving 
ministers  sent  to  them  by  those  conferences  until  an  annual 
conference  of  that  church  was  established  in  Kentucky,  and 
since  that  time  have  been  in  connection  with  it.  This  action 
of  the  colored  members,  though  not  formally  approved  by  the 
local  society  of  the  Church  South,  of  which  they  had  formerly 
been  members,  seems  to  have  been  tacitly  recognized  by  the 
cessation  of  any  supervision  over  them  and  by  omitting  them 
from  the  returns  of  its  membership. 

Thus  matters  stood  until  two  of  the  members  were  expelled 
from  the  church  for  breaches  of  discipline  and  another  was 
under  charges,  when,  at  their  instance,  the  quarterly  confer- 
ence of  the  Methodist  Episcopal  Church  South  for  the  district 
in  which  Danville  is  situated  appointed  seven  persons  as 
trustees  "of  the  Colored  Methodist  Episcopal  Church  South, 
in  Danville;''  viz.,  J.  W.  Proctor,  Reuben  Gentry,  J.  6. 
Williams,  and  John  Metcalfe,  white;  and  David  Langford, 
James  Roots,  and  John  Sutherland,  colored. 

On  the  3d  day  of  May,  1872,  these  persons,  styling  them- 
selves "Trustees  of  the  Methodist  Episcopal  Church  South  for 
Colored  Members,''  brought  this  suit  in  equity  against  Alfred 
Newman  and  others,  alleging  that  they  were  the  trustees  for 
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the  Methodist  Episcopal  Church  South  "for  colored  mem- 
bers'' living  in  and  about  Danville;  that  they  had  been  regu- 
larly appointed  by  the  constituted  authorities  of  the  M,  E, 
Church  South,  and  that  as  such  they  owned  and  held  the  legal 
title  to  the  church  property  mentioned  "for  the  use  and  enjoy- 
ment of  those  colored  members  of  the  Methodist  Episcopal 
Church  South  who  worship  there  from  time  to  time ;"  that  they 
were  the  successors  in  ofBce  of  the  trustees  to  whom  the  lot 
was  conveyed,  and  that  the  defendants,  Newman  and  others, 
had  taken  possession  of  said  church  edifice  without  authority 
or  the  consent  of  the  plaintiffs,  and  were  occupying  and  using 
it  without  right;  that  they  were  not  members  of  the  Metho- 
dist Episcopal  Church  South,  but  belonged  to  a  different 
church — to-wit,  the  African  Methodist  Episcopal  Church — 
and  were  endeavoring  to  procure  the  title  to  be  conveyed  to 
that  church,  and  to  defeat  the  title  of  those  to  whom  it  of 
right  belonged;  that  the  defendant  Newman  was  a  minister 
of  the  African  Methodist  Episcopal  Church,  and  was  the 
stated  preacher  of  a  congregation  belonging  to  that  church ; 
and  that  he  and  his  associates  were  controlling  the  church  and 
excluding  those  persons  for  whose  use  it  was  held,  and  refused 
to  surrender  the  same  or  to  permit  the  ministers  and  members 
belonging  to  the  Methodist  Episcopal  Church  South  to  preach 
in  or  occupy  the  same.  They  prayed  for  an  injunction  to 
restrain  the  defendants  from  using  or  occupying  the  church; 
and  that  on  final  hearing  they  and  all  others,  except  the  bene- 
ficiaries under  the  deed,  might  be  forever  enjoined  from  using 
or  occupying  said  property,  and  that  they  be  decreed  to  sur- 
render the  same  to  the  plaintiffs,  and  for  all  proper  relief. 

The  defendants  denied,  among  other  things,  that  the  plain- 
tife  were  "trustees  of  the  Methodist  Episcopal  Church  South, 
for  Colored  Members,''  or  that  there  existed  any  such  church 
as  that  for  whose  members  they  styled  themselves  trustees. 
They  also  denied  that  the  plaintiffs  had  been  appointed  trustees 
Vol.  X.— 22 
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by  the  constituted  authorities  of  the  Methodist  Episcopal 
Church  South,  They  admit  the  execution  of  the  deed  by 
Snead  and  wife  for  the  uses  therein  declared,  but  say  the  bene- 
ficiaries were  the  colored  members  of  said  church,  and  that 
the  deed  was  so  made  because  the  greater  portion  of  the  bene- 
ficiaries were  then  slaves,  and  incapable,  either  as  individuals 
or  as  an  organized  body  or  church,  of  holding  the  title ;  and 
the  Methodist  Episcopal  Church  South  being  then  the  only 
organized  body  of  Methodists  in  Danville,  the  conveyance 
was  made  to  that  church,  to  hold  for  the  sole  and  exclusive 
use  of  its  colored  members;  that  after  the  emancipation  of 
slaves  the  colored  members  unanimously  severed  their  con- 
nection with  the  white  people  with  their  consent,  and  organ- 
ized and  attached  themselves  to  the  African  Methodist  Church 
without  objection  on  the  part  of  the  white  people  or  of  the 
authorities  of  the  Methodist  Episcopal  Church  South,  and  had 
ever  since  held  and  used  the  church  edifice  in  contest  without 
objection  or  molestation  from  any  source  whatever  until 
charges  were  preferred  against  the  three  colored  persons  who 
are  plaintiffs,  and  two  of  them,  Langford  and  Sutherland, 
were  expelled  from  the  church.  They  denied  that  either  of  the 
three  colored  plaintiffs  was  a  member  of  the  Methodist  Church 
South,  or  of  any  Methodist  Church,  and  alleged  that  Roots  was 
still  a  member  of  the  African  Methodist  Church.  They  also 
denied  that  there  was  any  organized  society  or  body  of  colored 
persons  at  Danville  holding  connection  with  the  Methodist 
Episcopal  Church  South.  These  allegations  are  sustained  by 
the  evidence  in  the  record,  and,  without  stating  other  defenses 
set  up  and  relied  upon,  we  think  they  are  sufficient  to  defeat 
the  action. 

The  conveyance  was  for  the  use  of  the  colored  members  of 
the  Methodist  Episcopal  Church  South,  and  for  no  one  else. 
They  were  a  distinct  class,  and  no  one  has  now  a  right  to 
enjoy  that  trust  except  persons  answering  the  description  in  the 
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deed — t.  €.,  colored  members  of  the  Methodist  Episcopal  Church 
South — and  there  being  no  such  persons  either  members  of  the 
Danville  church  of  white  people  or  in  a  separate  organization  in 
connection  with  the  Church  South,  it  does  not  appear  that  there 
is  any  one  now  entitled  to  have  the  trust  enforced.  The 
church  at  Danville,  composed  wholly  of  white  people,  neither 
has  or  claims  any  right  to  the  property  in  contest;  the  plain- 
tiffs were  appointed  trustees  by  the  quarterly  conference  of 
which  that  church  is  a  constituent,  and  if  the  right  of  that 
body  to  appoint  trustees  not  members  of  the  Church  South, 
against  the  express  provision  to  the  contrary  contained  in  the 
Book  of  Discipline,  p.  241,  be  conceded,  still  the  plaintiffs 
show  no  right  to  recover  the  property,  because  they  not  only 
fail  to  show  that  there  are  any  beneficiaries  entitled  to  enjoy 
the  trust,  but,  on  the  contrary,  it  is  shown  that  there  are  now 
no  such  persons. 

But  we  are  of  opinion  that  having  allowed  the  colored 
members  to  withdraw  without  objection,  and  having  ratified 
that  withdrawal  by  ceasing  to  treat  them  any  longer  as  mem- 
bers of  their  church,  and  having  no  longer  any  members  an- 
swering the  description  in  the  deed,  the  church  at  Danville 
and  the  quarterly  and  other  conferences  of  which  it  is  a  con- 
stituent have,  for  the  time  being  at  least,  lost  all  right  over 
the  property.  No  control  is  given  by  the  deed  or  any  church 
regulation  of  which  we  have  any  knowledge,  certainly  not  by 
any  in  this  record,  to  any  particular  local  organization  of  the 
Methodist  Episcopal  Church  South  over  this  property,  and 
we  see  no  reason  why  the  church  at  Danville  should  have  any 
more  control  over  it  than  any  other  church  in  the  same  con- 
nection; certainly  its  mere  local  proximity  can  not  confer  such 
right  of  control. 

There  is  no  general  organization  of  colored  pei*sons  now 
in  connection  with  the  Methodist  Episcopal  Church  South. 
All  such  connection   has  been  severed  in  obedience  to  the 


Digitized  by 


Googk 


324  BUSH'S  REPORTS.  [vol.  x. 

Newman,  &c.  y.  Proctor,  &o. 

wishes  of  both  white  and  colored  people,  and  to  decree  the 
property  in  contest  in  this  case  to  the  plaintiffs  would  not 
only  be  to  encourage  the  refractory  and  evil-disposed  among 
them^  but  to  stir  up  a  strife  and  bitterness  between  white 
and  colored  people  incompatible  with  the  welfare  of  both,  and 
inimical  to  the  interests  of  true  religion.  The  defendants  and 
their  associates  are  the  persons  for  whose  benefit  the  trust  was 
created ;  they  were  led  to  their  present  connection  by  some  of 
the  persons  who  now  seek  to  turn  them  out  of  the  church 
property  because  of  that  connection,  and  to  allow  them  to  do 
so  when  it  is  shown  that  there  are  no  persons  answering  the 
description  of  beneficiaries  under  the  deed  would  be  to  aid 
them  to  do  a  wrong  through  the  forms  of  legal  proceedings. 
It  docs  not  appear  that  any  colored  persons  connected  with 
the  M.  E.  Church  South,  whether  residing  in  Danville  or  not, 
have  ever  desired  to  hold  religious  services  in  the  house. 

If  the  defendants  are  kept  out,  they  not  only  lose  property 
they  have  paid  for,  and  which  in  equity  and  good  conscience 
belongs  to  them,  but  the  object  of  the  trust  is  defeated  for 
the  want  of  beneficiaries  capable  of  taking  and  enjoying  its 
benefits. 

The  right  of  the  plaintiffs  to  the  proj>erty  can  not  be  main- 
tained, upon  the  ground  that  the  defendants  do  not  belong  to 
the  Methodist  Episcopal  Church  South;  the  samereasoii  would 
defeat  the  plaintiffs,  for  they  neither  come  within  the  descrip- 
tion of  beneficiaries  named  in  the  deed  nor  represent  any  one 
as  beneficiary  who  does.  The  plaintiffs  either  represent  the 
white  portion  of  the  church  or  they  represent  no  one,  for 
there  is  no  society  of  colored  members  or  colored  members  in 
the  Church  South  at  Danville;  and  they  are  necessarily  the 
representatives  of  white  people  who  are  not  beneficiaries  and 
do  not  claim  the  property,  or  they  are  without  constituents. 
The  right  to  the  church  edifice  can  only  be  asserted  through 
and  for  the  benefit  of  a  local  society,  or  for  the  benefit  of 
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colored  members  belonging  to  a  local  society,  in  connection 
with  the  Methodist  Episcopal  Ghurch  South. 

It  is  to  such  society  and  its  members  alone  that  the  first 
clause  of  the  deed  secures  any  proprietary  right  or  any  tangi- 
ble interest  in  the  property  which  can  be  the  subject  of  adju- 
dication by  the  civil  tribunals.  The  members  of  the  Methodist 
Episcopal  Church  South  at  large,  whether  white  or  colored, 
not  belonging  to  a  local  society,  can  have  no  use  of  the  local 
premises  but  through  the  instrumentality  of  a  local  society, 
and  by  means  of  the  subordination  of  the  local  use  to  the 
laws  and  authority  of  the  church  at  large.  (Gibson  V.  Arm- 
strong, 7  B.  Mon.  490.) 

The  use  is  declared  to  be  for  the  colored  members  of  the 
Methodist  Episcopal  Church  South  ;  this  right  does  not  belong 
to  every  colored  member  of  the  church  at  large,  but  is  limited, 
so  far  as  it  can  be  enforced  by  the  civil  courts,  to  such  as  are 
members  of  a  local  society  connected  with  the  general  organi- 
zation, in  accordance  with  the  regulations  of  the  church.  The 
plaintiffs  are  neither  members  of  any  local  society  connected 
with  the  church  nor  do  they  represent  colored  members  who 
are,  and  they  have  therefore  failed  to  manifest  a  right  to  the 
relief  sought. 

Wherefore  the  judgment  perpetually  enjoining  the  appel- 
lants from  occupying  and  using  the  church  property  in  the 
petition  mentioned  is  reversed,  and  the  cause  is  remanded  with 
directions  to  dismiss  the  petition. 
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.^M  Cabb  25— petition  EQUITY— Oct.  17. 

Geiman  Security  Bank,  &c.  v.  Jefferson,  &c. 

APPEAL  FROM  LOUISVILLE  CHANCE&Y  OOUBT. 

1.  Preference  of  a  creditor  by  an  insolvent  debtor.— A  debtor 

may  mortgage  or  pledge  a  portion  of  his  estate  to  secure  the  pay- 
ment of  a  particular  debt,  or  make  payment  thereof,  though  unable 
to  pay  all  his  debts  in  full,  and  such  mortgage,  pledge,  or  payment 
will.be  respected  by  courts  of  equity,  except  when  attacked  under 
the  provisions  of  the  act  of  1856. 

2.  Marshaling  securities. — In  the  settlement  of  an  insolvent's  estate 

Uie  chancellor  will  not,  in  order  to  secure  equality,  set  aside  or  dis- 
regard securities  obtained  by  contract;  nor  will  he  marshal  the 
securities  to  the  prejudice  of  the  creditor  holding  an  advantage  so 
obtained.    (Logan  v.  Anderson,  18  B.  Mon.  119.) 

3.  The  charter  lien  of  a  bank  on  the  stock  of  its  debtor  to 

secure  his  debt  to  the  bank  is  a  lien  created  by  law,  and  is  only 
entitled  to  a  preference  similar  to  that  allowed  partnership  over 
individual  creditors. 

4.  General  creditors  must  be  made  equal. — In  such  case,  when  the 

bank  shall  have  applied  the  whole  of  the  proceeds  of  the  bank-stock 
to  the  payment  of  the  debt  due  by  the  stockholder,  equity  demands 
that  it 'shall  be  postponed  until  the  general  creditors  have  been 
made  equal  out  of  the  general  estate,  and  then  the  residue  will  be 
distributed  pro  rata  among  all  the  creditors. 

JW.Edwahds,| For  Appellants, 

M.R.  Hardin,  /  ^^ 

cited 

Charter  of  appellant,  act  of  December  26,  1867. 
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James's  Bankrupt  Law,  page  94. 
2  Duvall,  171,  Northern  Bank  of  Ky.  v.  Keizer. 
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22  Penn.  St.  41,  Morris  v.  Olwine. 

32  Howard's  Practice  Eep.  426,  Midgely  v.  Blocumb. 


I.  &  J.  Caldwell, 
W.  F.  Barret,  .  . 
John  Roberts,  .  . 
St.  John  Boyle,  . 


For  Appellee  H.  T.  Jefferson, 


CITED 
Story's  Equity,  section  557. 
MS.  Op.,  1870,  Guthrie's  assignee  y.  Pindell,  &c. 

Wm.  Mix, For  Manufacturers^  Bank. 

H.  C.  Pindell, For  Falls  City  Tobacco  Bank. 

JUDGE  LINDSAY  delivered  the  opinion  of  the  court. 

H.  G.  and  Fred  Vanseggern  failed  in  business,  and  pur- 
suant to  an  agreement  with  their  creditors  they  each  made 
a  deed  of  assignment  to  Henry  T.  Jefferson.  These  convey- 
ances were  made  for  the  benefit  of  all  their  creditors  "joro 
rata,  or  according  to  the  rights  of  each  creditor,  no  priorities 
or  liens  .  .  .  existing  to  be  .  .  .  disturbed,  nor  any 
preference  or  advantage  to  any  creditor  to  be  created  to  tbe 
prejudice  of  other  creditors." 

The  objects  of  the  assignments  are  further  explained  in  this 
language:  "But  the  conveyance  to  said  Henry  T.  Jefferson 
is  in  trust  for  the  full,  equal,  and  just  payment  of  all  debts  and 
legal  liabilities  of  H.  G.  (and  Fred)  Vanseggern,  but  not  to 
create  any  preference  or  advantage  to  any  creditor  to  the 
prejudice  of  other  creditors;  and  if  the  property  herein  con- 
veyed shall  not  raise  a  fund  sufficient  to  pay  all  in  full,  then 
they  are  to  be  paid  pro  rata,  according  to  the  rights  of  each, 
it  not  being  designed  by  these  presents  to  destroy  or  di^urb 
any  priorities  or  liens  now  existing ;''  and  further,  that  said 
trustee  "shall  first  pay  all  taxes,  liens,  and  encumbrances  on 
the  assigned  property  where  the  value  of  the  property  exceeds 
such  lien  or  encumbrance.'' 
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The  German  Security  Bank^  the  Falls  City  Tobacco  Bank, 
the  Manufacturers'  Bank,  the  Central  Savings  Bank,  and  the 
Western  German  Savings  Bank  each  hold  claims  against  one 
or  the  other  of  the  assignors,  and  each  of  the  latter  was  at  the 
date  of  the  assignments  the  holder  and  owner  of  shares  of  stock 
in  the  bank  or  banks  to  which  he  is  indebted.  These  banks 
claim  that  they  have  under  their  charters  liens  upon  the  stock 
so  held  and  owned  to  secure  the  payment  of  their  claims.  The 
liens  are  created  by  sections  in  their  several  charters  substan- 
tially as  follows:  '^And  said  bank  shall  hold  a  lien  on  the 
shares  of  any  stockholder  who  may  be  indebted  to  it,  and 
such  shares  shall  not  be  assigned  nor  transferred  until  the 
debt  shall  be  paid  or  discharged.^' 

The  question  presented  by  this  agreed  case  is  whether, 
after  applying  the  proceeds  of  the  sales  of  these  shares  of 
stock  to  the  payment  of  their  respective  demands,  the  banks 
shall  for  the  satisfaction  of  the  balances  due  them  be  allowed 
to  'share  the  general  fund  with  the  creditors  having  no  such 
legal  advantages. 

Tlie  court  below  held  that  until  the  general  creditors  had 
been  made  proportionately  equal  out  of  the  general  assets  in 
the  hands  of  the  assignee  the  banks  should  be  allowed  nothing 
further  on  their  claims. 

The  deeds  of  assignment  were  not  intended  to  change  the 
relative  rights  of  the  various  creditors.  The  stock  of  each  of 
the  two  debtors  was  transferred  to  Jeflferson,  to  be  distributed 
among  the  creditors  in  accordance  with  the  principles  of 
equity  recognized  and  acted  upon  by  the  courts  of  this  state. 
It  is  evident  that  none  of  the  parties  in  interest  desired  that 
their  debtors  should  be  thrown  into  bankruptcy,  and  there  is 
nothing  in  the  record  conducing  to  show  that  any  creditor 
expected  that  the  estates  in  the  hands  of  the  assignee  should 
be  distributed  in  accordance  with  the  statutory  rule  by  which 
courts  having  jurisdiction  in  cases  of  bankruptcy  are  iieees- 
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sariljr  governed.  No  priorities  or  Hens  were  to  be  disturbed^ 
and  hence  the  banks  have  the  right  to  have  applied  to  the 
payment  of  their  respective  claims  the  entire  proceeds  of  the 
stock  the  debtors  held  and  owned  in  each  bank  respectively. 
But  the  conditions  in  the  deeds  providing  for  the  preservation 
of  these  liens  can  not  deprive  the  unsecured  creditors  of  the 
right  to  insist  upon  an  equitable  distribution  of  the  proceeds 
of  the  unencumbered  property. 

The  assignments  which  were  accepted  by  the  creditors 
deprived  them  all  of  the  right  to  proceed  at  law  to  collect 
their  debts.  It  is  not  necessary  therefore  that  we  shall 
attempt  to  adjust  their  rights  under  the  deeds  of  assignments 
open  the  basis  of  the  legal  advantages  and  preferences  they  or 
either  of  them  might  have  secured  by  superior  energy  and 
vigilance  in  proceiedings  at  law. 

The  opportunity  to  secure  such  advantages  were  volunta- 
rily surrendered  by  the  acceptauce  of  the  deeds  of  assignment, 
and  the  rights  of  the  beneficiaries  must  now  be  determined  by 
the  rules  of  equity  prevailing  in  this  state,  unless  there  is  some 
provision  in  the  deeds  inconsistent  with  these  rules. 

The  preservation  of  existing  priorities  and  liens  is  not  in- 
oonsistent  with  these  rules,  nor  is  the  requirement  that  the 
assignee  shall  first  pay  all  taxes,  liensy  and  encumbrances  on 
the  assigned  property.  This  was  to  be  done  only  in  event 
the  encumbered  property  exceeded  in  value  the  lien  or  encum* 
brance,  and  in  all  such  cases  the  preservation  of  the  liens 
would  have  rendered  that  course  necessary  and  proper,  inde- 
pendent of  this  special  requisition. 

As  the  debtor  has  the  undoubted  right  to  pay  any  particular 
debt  he  may  select,  even  though  he  is  unable  to  pay  all  his 
debts  in  full,  subject  only  to  the  right  of  the  creditors  not 
preferred  to  take  advantage  of  the  act  of  1856,  and  have  his 
estate  seized  by  the  chancellor  and  settled  and  distributed  as 
an  insolvent  estate,  so  may  he  mortgage  or  pledge  a  portion 
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of  his  estate  to  secure  the  payment  of  a  particular  debt^  and 
wheu  such  pledge  or  security  has  been  given  it  will  be  re- 
spected by  courts  of  equity,  except  when  attacked  under  the 
provisions  of  the  act  just  cited.  The  chancellor  will  not 
in  order  to  secure  equality  set  aside  or  disregard  securities 
obtained  by  contract,  nor  will  he  marshal  the  securities  to 
the  prejudice  of  the  creditor  holding  an  advantage  so  ob- 
tained. This  is  the  doctrine  of  the  case  of  Logan  v.  Anderson 
(18  B.  Mon.  119),  and  of  the  cases  of  Midgely  v.  Slocamb 
(32  Howard's  Practice  Rep.)  and  Keims's  appeal  (27  Penn. 
Reports).  The  case  under  consideration  does  not  come  within 
the  principle  of  these  cases.  The  hanks  have  no  claim  upon 
the  stock  held  by  the  debtors  on  account  of  any  agreement  or 
contract  with  them.  They  do  not  hold  such  stock  either  as 
pledgees  or  mortgagees.  When  the  loans  were  made  to  the 
assignors  the  bank  exacted  from  each  of  them  personal  secu- 
rity, as  they  were  bound  to  do,  and  their  claim  to  the  stock  as 
an  ultimate  security  for  the  payment  of  their  debts  arises  noi 
out  of  contract,  but  depends  upon  and  must  be  secured  through 
the  preference  given  them  by  the  law. 

They  insist  upon  this  legal  advantage;  and  having  been 
allowed  its  full  benefit,  they  deny  to  the  unsecured  creditors 
the  right  to  be  made  equal  out  of  the  general  and  unencum- 
bered assets  in  the  hands  of  the  assignee.  The  legal  advantage 
or  preference  claimed  by  the  banks  is  similar  to  the  preference 
allowed  to  partnership  creditors  of  having  their  debts  paid 
out  of  the  partnership  fund  before  the  private  creditors  of 
either  of  the  partners  can  assert  their  claims.  In  the  one 
case  the  preference  is  given  by  a  ^statutory  provision,  and  in 
the  other  it  grows  out  of  a  well-established  and  inexorable 
rule  of  equity  practice.  It  does  not  matter  that  the  preference 
of  the  partnership  creditors  has  to  be  worked  out  through 
the  lien  of  one  or  more  of  the  partners.  It  can  be  so  worked 
out,  and  is  as  effectual  as  though  it  existed  by  virtue  of  posi- 
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tive  law.  Where  such  preferences  are  claimed  the  unsecured 
creditors  maj  demand  that  the  assets  shall  be  marshaled^  and 
whea  the  banks  shall  have  applied  the  whole  of  the  proceeds 
of  the  bank-stock  to  the  payment  of  their  debts  equity  de- 
mands that  they  shall  be  postponed  until  the  general  creditors 
have  been  indemnified  out  of  the  general  and  unencumbered 
estate,  and  when  this  is  done  the  balance  will  then  be  dis- 
tributed paH  passu  among  all  the  creditors.  This  is  the 
doctrine  of  the  case  of  The  Northern  Bank  of  Kentucky  v. 
Keizer  (2  Duvall,  169),  and  the  rule  announced  in,  if  not 
established  by,  that  case  meets  with  the  unqualified  approval 
of  this  court  as  now  constituted. 

The  judgment  before  us  for  revision  conforms  to  the  prin- 
dples  herein  indicated,  and  it  is  therefore  affirmed. 


Case  2e-PETITI0N  EQUITY— Oct.  20. 

Low  ife  Whitney  v.  Blineo,  ifcc- 

APPEAL  FBOM  DAVIESS  CIRCUrr  COURT. 
L  A  FURGHABEB  AT  AN  EXECUTION  SALE  WHO  HAS  NO  NOTICE  of  a 

tiile-bond  or  a  deed  that  has  not  been  recorded  within  the  pre- 
Bcribed  time  will  be  protected  in  his  title  even  in  a  court  of  equity. 
2.  A  FURCHASEK  WITH  NOTICE  will  also  he  protected  in  case  the  execu- 
tion creditor  acts  in  good  faith  and  without  notice.  Under  such 
circnmstanoes  the  creditor  has  the  right  to  sell,  and  the  purchaser 
neceasarily  takes  all  the  title  that  the  creditor  can  require  the 
sheriff  to  sell. 

S.  KonCE  TO  THE  PURCHASER  AFTER  HIS  PURCHASE  DOES  NOT  AFFECT 

Hnr.-^e  is  by  his  purchase  invested  with  an  inchoate  legal  title, 
which  he  has  the  absolute  right  to  perfect  by  procuring  a  convey- 
ance from  the  sheriff,  and  this  right  does  not  depend  upon  his  being 
a  stranger  to  the  execution.  In  such  cases  the  execution  creditor  is 
tt  mnch  entitled  to  protection  as  a  stranger. 
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4.  Notice  to  the  execution  creditor  at  any  time  before  he  puh- 

CHABES  AFFECTS  HIS  CONSCIENCE,  and  he  may  be  compelled,  in 
obedience  to  the  equity  evidenced  by  the  bond  or  unreconied  deed, 
to  transfer  the  legal  title  to  the  party  against  whom  he  ought  not  in 
good  conscience  to  hold  it.     (Halley  v.  Oldham,  5  B.  Mon.  235.) 

5.  The  acts  of  1785  and  1796,  so  far  as  they  relate  to  the  rights  of  pu^ 

chasers  and  creditors  without  notice  of  an  unrecorded  deed,  were 
substantially  re-enacted  in  the  Revised  Statutes  and  in  the  General 
Statutes. 

6.  Nominal  attitude  of  parties  in  pleading  not  material.— The 

fact  that  a  party  to  an  action  is  denominated  a  defendant,  and  his 
petition  setting  forth  his  cause  of  action  is  styled  his  answer,  doee 
not  necessarily  change  his  real  attitude  toward  antagonistic  parties 
or  change  the  real  character  of  his  pleading. 

Ray  &  Walker, For  Appellants, 
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Sweeney  &  Stuart, For  Appellees. 

(Brief  not  in  record.) 

JUDGE  LINDSAY  delivered  the  opinion  of  the  court. 

Low  &  Whitney  and  other  judgment  creditors  of  J.  A. 
Blinco  sued  out  their  executions  in  March,  1859,  and  in  April 
thereafter  caused  them  to  be  levied  on  a  tract  of  seventy-six 
acres  of  land,  as  the  property  of  their  debtor.  Prior  to  all 
this,  on  the  30th  of  June,  1858,  the  said  debtor  had  sold  and 
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conveyed  this  land  to  the  appellee^  B.  B.  Blinco.  The  deed, 
however,  had  not  been  properly  acknowledged  and  lodged  for 
record  within  eight  months  aft^r  its  date,  nor  indeed  at  the 
time  the  land  was  levied  on  by  the  sheriff.  In  May,  1859, 
less  than  one  month  after  the  levies  were  made,  and  before  the 
sheriff  had  attempted  to  sell,  appellee  procured  his  vendor  to 
re-acknowledge  his  deed,  and  at  once  lodged  it  for  record  in 
the  proper  oflSce.  On  the  27th  of  June  the  sheriff  sold  the 
land  pursuant  to  the  levies,  and  it  was  purchased  by  Low  & 
Whitney.  The  right  of  redemption  was  afterward  levied  on 
and  sold ;  it  was  also  bid  in  by  Low  &  Whitney.  In  January, 
1861,  they  procured  the  sheriff  to  convey  the  land  to  them, 
and  in  1868  put  their  deed  to  record.  This  controversy  is 
between  the  holder  of  the  conveyance,  bearing  date  June  30, 
1858,  and  the  execution  purchasers. 

Section  9,  chapter  24,  of  the  Revised  Statutes,  provides 
that  '*no  deed  conveying  any  title  to  or  interest  in  land  for 
a  longer  time  than  five  years,  nor  any  agreement  in  considera- 
tion of  marriage,  shall  be  good  against  a  purchaser  for  a  valu- 
able consideration,  not  having  had  notice  thereof,  (yr  any 
creditoTy  unless  the  same  be  acknowledged  by  the  party  who 
shall  execute  the  same,  or  be  proved  and  lodged  for  record  in 
the  proper  office,  as  prescribed  by  law.'' 

Section  15  of  the  same  chapter  provides  that  deeds  made 
by  residents  of  this  state,  to  be  good  against  a  purchaser  for  a 
valuable  consideration  without  notice,  or  any  creditor,  "  except 
from  the  time  the  same  shall  be  legally  acknowledged  or 
proved  and  lodged  for  record,"  must  be  so  lodged  within 
eight  months  after  the  date  thereof.  Appellee  failed  to  lodge 
his  deed  for  record  within  eight  months,  and  appellants  insist 
that  the  acknowledgment  and  the  lodging  of  the  same  aft;er 
the  execution  liens  had  been  perfected  by  the  levies  in  no 
wise  affect  their  title.  The  question  thus  raised  has  frequently 
been  before  this  court  for  consideration,  and  the  decisions 
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thereon  arc  singularly  inconsistent  with  each  other.  In  the 
earlier  cases  it  was  held  that  a  deed  not  lodged  for  record 
within  the  prescribed  time  was  absolutely  void  as  to  any 
creditor. 

In  Morton  v.  Robards  (4  Dana,  258)  this  construction  of 
the  statute  was  repudiated,  the  court  holding  that  the  legisla- 
ture intended  only  to  regulate  legal  conveyances,  and  to  leave 
untouched  the  equities  of  the  parties,  and  that  while  the  legal 
title  of  a  party  not  lodging  his  deed  for  record  within  eight 
months  from  its  date  was  not  good,  yet  his  equity  was  unim- 
peachable, and  that  a  title  acquired  under  an  execution  sale 
with  notice  of  such  equity  would  be  made  to  yield  to  it  in  a 
court  of  chancery. 

In  Halley  v.  Oldham  (5  B.  Mon.  233)  the  correctness  of 
the  doctrine  of  Morton  v.  Robards  was  doubted.  It  was,  how- 
ever, conceded  that  if  the  execution  creditor  was  himself  the 
purchaser,  then  notice  to  him  before  his  purchase  of  the  exi^ 
ence  of  the  unrecorded  deed  would  deprive  him  of  its  fruits, 
and  that  a  court  of  equity  might  compel  him  to  relinquish  any 
legal  advantage  he  might  have  acquired  under  it. 

Reconciling  as  far  as  practicable  the  various  reported  cases, 
we  deduce  from  them  the  following  views : 

1.  A  purchaser  at  an  execution  sale,  who  has  no  notice  of 
a  title-bond  or  deed  that  has  not  been  recorded  within  the 
prescribed  time,  will  be  protected  in  his  title  even  in  a  court 
of  equity. 

2.  A  purchaser  with  notice  will  also  be  protected,  in  case 
the  execution  creditor  acts  in  good  faith  and  without  notice. 
Under  such  circumstances  the  creditor  has  the  right  to  sell, 
and  the  purchaser  necessarily  takes  all  the  title  that  the  cred- 
itor can  require  the  sheriff  to  sell. 

3.  That  notice  to  the  purchaser  after  his  purchase  does 
not  affect  him.  He  is  by  his  purchase  invented  with  an  in- 
choate legal  title,  which  he  has  the  absolute  right  to  perfect 


Digitized  by 


Googk 


VOL.X.]  SUMMER  TERM,  1874.  336 

Low  &  TVhitney  ▼.  Blineo,  &c. 

by  procuring  a  conveyance  from  the  sheriff,  and  this  right 
does  not  depend  upon  his  being  a  stranger  to  the  execution. 
In  such  cases  the  execution  creditor  is  as  much  entitled  to 
protection  as  a  stranger. 

4.  That  notice  to  the  creditor  at  any  time  before  he  may 
purchase  affects  his  conscience,  and  he  may  be  compelled,  in 
obedience  to  the  equity  evidenced  by  the  bond  or  unrecorded 
deed,  to  transfer  the  legal  title  to  the  party  against  whom  he 
ought  not  in  good  conscience  to  hold  it.  (Halley  v.  Oldham, 
oB.  Mon.  235;  Righter,  &c.  v.  Forrestei^,  &c.,  1  Bush,  278.) 
The  statutes  before  the  court  for  construction  in  the  cases  from 
which  these  conclusions  are  drawn  were  substantially  re-enacted 
by  the  adoption  of  the  Revised  Statutes  in  1851,  and  again 
continued  in  force  when  the  General  Statutes  were  adopted  in 
1873.  In  view  of  these  facts  we  feel  constrained  to  adhere  to 
the  doctrine  announced,  although  it  may  not  accord  literally 
with  the  language  of  these  statutes. 

In  this  case  it  appears  that  the  deed  to  appellee  was  re- 
acknowledged  and  actually  put  to  record  in  the  proper  office 
more  than  a  month  before  appellants,  who  were  the  execution 
creditors,  purchased  at  the  sheriff's  sale.  Besides,  it  is  averred 
in  the  answer  and  petition  of  appellee,  to  which  the  record 
shows  that  appellants  entered  their  apj)earance,  that  appellee 
gave  to  them  actual  notice  of  his  deed  and  of  its  contents  on 
the  day  of  the  sheriff's  sale,  and  before  their  purchase.  This 
averment  is  not  denied;  and  as  appellants  chose  to  go  to  trial 
without  answering  the  petition  of  interpleader,  it  must  for  the 
purposes  of  this  litigation  be  taken  as  true. 

The  petition  of  appellee  is  not  in  the  nature  of  a  petition 
by  the  claimant  of  attached  property  to  be  made  a  party  de- 
fendant and  allowed  to  assert  his  claim,  as  Avas  the  })etition  in 
the  case  of  Graves,  &c.  v.  Ward,  &c.  (2  Duvall,  301,  302),  nor 
in  the  nature  of  an  application  by  the  claimant  of  real  property 
to  be  allowed  to  appear  and  defend  for  his  tenant. 
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Appellee,  B.  B.  Blinco,  was  necessarily  made  a  defendant  to 
the  original  action.  His  claim  is  antagonistic  to  that  of  appel- 
lants (the  original  plaintiffs).  He  could  not  become  a  party 
plaintiff  in  the  action  in  which  he  was  allowed  to  interplead, 
and  the  fact  that  he  was  by  the  court  denominated  a  defendant 
and  his  petition  styled  his  answer  does  not  change  his  real 
attitude  as  to  appellants  nor  the  real  character  of  his  pleading. 
In  his  petition  he  sets  out  facts  suificient  not  only  to  defeat 
appellants'  action  against  Mrs.  Blinco,  but  also  to  entitle  him 
to  affirmative  relief  against  them.  His  petition  is  in  the 
nature  of  a  direct  proceeding  to  call  the  alleged  title  of  aj)- 
pellants  into  question,  and  to  have  it  adjudged  subordinate 
to  his  own.  He  alleges  that  Mrs.  Blinco,  the  widow  of  the 
deceased  execution  debtor,  held  the  land  as  his  tenant.  Such 
being  the  case,  he  not  only  held  the  legal  title  to  but  also 
the  possession  of  the  land,  and  was  in  a  position  to  ask  the 
court  to  quiet  his  title  and  possession,  and  to  compel  appel- 
lants to  relinquish  the  claim  asserted  by  them. 

The  judgment  of  the  court  dismissing  appellants'  petition 
does  not  give  to  appellee  all  the  relief  to  which  he  was 
entitled,  but  certainly  appellants  have  no  ground  for  com- 
plaint.    Said  judgment  is  therefore  affirmed. 

Judge  CoFER  did  not  sit  in  this  case. 
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Cabb  27— petition  EQUITY— Oct.  27. 

Vaughn,  &c.  v.  Hopson. 

APPEAL  PBOM   CHBI8TIAN    OIBCUIT   COUBT. 

1.  TaKHTG  PEB80NAL  JUDGMENT  NOT  A  WAIVEB.— When  the  title  tO 

property  is  not  to  vest  in  the  purchaser  nntil  the  price  is  paid  the 
right  of  the  vendor  will  not  he  affected  by  his  recovering  personal 
judgment  againt  the  purchaser  in  an  action  for  the  price,  the  judg- 
ment remaining  unsatisfied.    (Billiard  on  Sales,  p.  28.) 

2.  A  SALE  OP  PBOPEBTY  BY  A  BAILEE  WITHOUT  THE  CONSElTr  OP  THE 

BAILOB  can  not  divest  the  latter  of  his  title. 
8.  Conditional  sale  op  chattels. — A  promissory  note  stipulated, 
"This  note  is  given  for  a  mule,  and  the  mule  is  bound  or  the  title 
of  the  mule  remains  in  H  (the  vendor)  until  he  gets  his  money." 
Held,  that  it  was  a  conditional  sale,  and  not  a  bailment,  if  the  pos- 
session was  delivered. 

As  between  the  parties,  the  vendor  could  recover  the  property 
upon  the  failure  of  the  vendee  to  pay  the  price. 

4.  PUBGHASEB  WITHOUT  NOTICE  OP  CONDITIONS  ACQUIBE8  A  PEBFECT 

titlb. — When  there  is  a  conditional  sale  of  chattels  with  an  actual 
delivery  of  possession  to  the  vendee  a  purchaser  from  the  latter  in 
good  faith  and  without  notice  of  the  condition  acquires  a  perfect 
title.  But  this  rule  does  not  apply  to  a  mere  offer  to  sell,  or  where 
the  negotiation  for  a  sale  is  not  perfected. 

5.  WhEBE  one  PUBCHASES  a  chattel   and  OBTAINS  POSSESSION  BT 

BEASON  OF  PBAUDCTLENT  BEPBESENTATIONS,  AND  THEN  SELLS  TO 

AN  INNOCENT  PUBCHASEB,  the  title  vests  in  the  latter,  although  as 
between  the  vendor  and  vendee  the  former  can  reclaim  the  property. 

6.  LiBN  CBEATED  ONLY  BY  CONVEYANCE  OB  MOBTGAOE.— In  order  to 

create  a  lien  for  the  purchase-price  of  chattels,  as  against  a  pur- 
chaser for  a  valuable  consideration  without  notice,  there  must  be  a 
conveyance  or  mortgage  to  that  effect,  acknowledged  and  lodged  for 
record  as  provided  by  statute. 

7.  The  case  of  Patton  v.  McCane  (15  B.  Mon.  555)  is  overruled  in  so  £ar 

as  it  conflicts  with  this  opinion. 


^>  '  '\ For  Appellants, 

3LL,  .  J 


£.  P.  Campbell, 

PbTBIB  &  LiTTELL, 

CITED 

15  B.  Mon.  555,  Patton  v.  McCme. 

Vol.  X.— 23 
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JUDGE  PBYOR  dbuvekkd  thb  opinion  of  thb  coubt. 

William  Hull  purchased  of  the  appellee,  John  Hopeon,  a 
mule  at  the  price  of  one  hundred  and  seventy-five  dolIaiSi 
executing  his  note,  with  William  B.  Bevil  his  surety,  for  the 
sum  agreed  on  as  follows : 

"  Twelve  months  after  date,  for  value  received,  we  or  either 
of  us  promise  to  pay  John  Hopson,  or  order,  one  hundred  and 
seventy-five  dollars.     This  May  6,  1869. 

William  Hull, 
William  B.  Bbvil." 

To  which  note  is  annexed  the  following  stipulation: 

''This  note  is  given  for  a  mule,  and  the  mule  is  bound 
or  the  title  of  the  mule  remains  in  Hopson  until  he  gets  his 
money. 

"  May  6, 1869.  William  Hull.'' 

At  the  time  of  the  execution  of  this  writing  the  mule  was 
delivered  to  Hull,  who  afterward  sold  and  delivered  it  to 
Ricketts,  and  Ricketts  to  Vaughn,  both  of  the  last-named 
parties  paying  at  the  time  of  their  respective  purchases  its 
full  value. 

Hull,  the  purchaser  from  Hopson,  failing  to  pay  his  note 
at  maturity,  the  latter  instituted  his  action  against  him  and 
his  surety,  obtaining  a  judgment  thereon,  upon  which  an 
execution  issued,  and  was  returned  by  the  proper  officer  "no 
property  found."  Hopson  then  instituted  the  present  action 
against  Robert  Vaughn,  the  last  vendee  of  the  mule,  to  recover 
the  possession,  insisting  that  by  the  terms  of  the  sale  to  Hall 
he  was  never  divested  of  title. 

Vaughn  answered,  relying  on  his  purchase  from  Ricketts, 
making  this  pleading  a  cross-action  against  the  latter,  and 
asking  for  judgment  against  him  in  the  event  of  a  recovery 
by  Hopson.     Both  Vaughn  and  Ricketts  allege  and  prove 
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that  they  were  bona  fide  purchasers  of  the  property  without 
any  notice  whatever  of  the  asserted  claim  of  Hopson  upon  it. 

The  law  and  facts  were  submitted  to  the  court,  and  a 
judgment  rendered  in  favor  of  the  appellee  Hopson  against 
Vaughn  for  the  recovery  of  the  mule  or  its  value,  one  hundred 
and  fifty  doUars,  and  a  judgment  in  favor  of  Vaughn  in  his 
cross-action  against  Ricketts  for  a  like  amount,  it  being  the 
sum  paid  by  Vaughn  to  Ricketts  at  the  time  of  his  purchase. 
From  this  judgment  both  Ricketts  and  Vaughn  have  ap- 
pealed. 

It  is  insisted  by  counsel  for  the  appellants  that  the  insti- 
tution of  the  action  by  the  appellee  on  the  note  executed  by 
Hull,  the  original  vendee,  was  an  election  on  the  part  of 
Hopson  to  look  to  the  ordinary  process  of  law  for  making 
his  debt,  and  a  waiver  of  his  right  to  recover  or  subject  the 
specific  property  to  its  payment. 

If  the  title  by  the  terms  of  the  contract  was  to  continue 
in  the  vendor  until  the  purchase-price  was  paid,  we  are  unable 
to  perceive  why  the  effort  to  coerce  payment  should  divest 
him  of  title,  unless  there  was  some  such  laches  shown  in  the 
prosecution  of  the  action  as  might  affect  the  rights  of  creditors 
or  purchasers.  In  Hilliard  on  the  Law  of  Sales  of  Personal 
Property  (page  23)  it  is  said  that  where  the  title  is  not  to  vest 
until  the  price  is  paid  ^'  the  right  of  the  vendor  will  not  be 
af^ted  by  his  recovering  judgment  against  the  vendee  in  an 
action  for  the  price,  the  judgment  remaining  unsatisfied.^^ 

The  essential  question  to  be  determined  in  the  case  is,  can 
one  purchasing  bona  fide  of  the  first  vendee  for  value,  and 
without  notice  of  the  lien  or  reservation  of  title  in  the  vendor, 
hold  the  property  against  the  latter? 

In  the  case  of  Patton  v.  McCane  (reported  in  15  B;  Mon. 
666),  a  case  almost  identical  with  the  one  under  consideration, 
it  was  adjudged  that  the  payment  of  the  money  under  such  a 
contract  is  a  condition  precedent,  and  must  be  complied  with 


Digitized  by 


Googk 


340  BUSH'S  REPORTS.  [vol.  x. 

Yaugliii,  &o.  y.  Hopson. 

before  the  title  passes ;  and  for  this  reasoiii  and  no  other,  the 
original  vendor  was  held  entitled  to  recover  the  property  in 
the  hands  of  a  remote  vendee,  and  the  want  of  notioe  on  the 
part  of  the  latter  as  to  the  conditions  of  the  contract  consti- 
tuted no  valid  defense  to  the  action. 

Authority  is  not  wanting  maintaining  the  principle  recog- 
nized by  the  opinion  referred  to;  but  the  great  weight  of 
authority,  as  well  as  the  reasoning  applicable  to  the  question 
presented,  establishes  the  contrary  doctrine  as  the  correct  rule 
on  the  subject. 

The  right  of  recovery  on  the  part  of  the  original  owner 
is  attempted  to  be  sustained  on  the  idea  that  one  can  not  be 
divested  of  his  property  without  his  consent,  and  that  the 
vendee^s  possession  in  such  a  case  is  derived  under  a  con- 
tract for  sale  and  not  of  sale.  In  other  words,  that  the  one  in 
possession  has  no  title,  but  the  mere  right  to  possess,  being  the 
bailee  only  of  the  vendor.  (Bawles  v.  Deshler,  28  Howard's 
Practice  Reports,  p.  72.) 

If  the  party  in  possession  under  such  a  contract  is  to  be 
considered  as  a  bailee  of  the  property  without  any  other  right, 
it  must  be  conceded  that  he  can  make  no  such  disposition  of 
it  without  the  vendor^s  consent  as  would  divest  the  latter 
of  title,  and  in  making  a  sale  could  pass  no  greater  right 
than  the  bailee  himself  had.  But  can  it  be  maintained  that 
under  such  a  contract  the  original  owner  has  only  intrusted 
the  possession  of  his  property  to  the  vendee  to  hold  or  keep 
as  his  agent  or  bailee? 

The  appellee  in  this  case  made  a  conditional  sale  of  the 
mule  to  Hull  with  an  unconditional  delivery  of  the  pos- 
session, and  this  possession  the  vendee  continued  to  hold 
until  the  animal  was  sold  by  him  to  the  appellants  for  a 
full  and  iair  consideration  and  without  any  notice  on  their 
part  of  appellee's  claim.  The  relation  of  vendor  and  vendee 
existed  between  the  appellee  and  Hull,  the  one  parting  with 


Digitized  by 


Googk 


VOL.  X.]  SUMMER  TERM,  1874.  341 

Vauglm,  &o.  T.  Hopson. 

bis  property^  and  the  other  receiving  the  possession,  not 
to  hold  as  bailee^  but  as  a  purchaser;  and  although  as  be* 
tween  the  original  owner  (the  appellee)  and  his  vendee  the 
former  could  recover  the  property  upon  the  failure  to  pay, 
as  the  latter  would  be  estopped  to  deny  the  stipulations 
of  his  own  contract,  still  as  between  the  appellee  and  a 
bona  fide  purchaser  from  his  vendee  without  notice  of  the 
conditions  annexed  to  the  sale  the  title  passes. 

Hilliard  on  Sales  of  Personal  Property  (page  114)  says, 
"  With  regard  to  a  bona  fide  purchaser  of  the  goods  from 
the  original  vendee  the  prevailing  doctrine  has  been  that 
the  goods  could  not  be  reclaimed  from  him  by  the  original 
seller/' 

Chancellor  Kent,  in  discussing  this  question,  concludes 
''that  the  vendor's  right  to  the  goods  will  be  good  as  against 
the  buyer  from  him  and  his  voluntary  assignee,  though  not 
as  against  a  bona  fide  purchaser  from  the  vendee/'  (2  Kent, 
497).  In  the  case  of  Smith  v.  Lynes  (Selden  E.  46)  it  is 
said,  "Every  absolute  delivery  of  goods  sold  on  condition 
is  presumptive  evidence  of  a  waiver  of  the  condition  by  the 
vendor,  and  of  an  intention  on  his  part  to  rely  wholly  on  the 
personal  security  of  the  vendee  for  the  payment  of  the  price 
of  the  goods ;  that  after  actual  delivery  (although  as  between 
the  parties  to  the  sale  such  delivery  may  be  conditional)  a 
bona  fide  purchaser  from  the  vendee  gets  a  perfect  title."  In 
the  case  of  Fleeman  v.  McKeen  (25  Barbour)  the  learned 
judge  in  treating  of  this  question  says,  "My  impression  at 
the  time  was,  and  still  is,  that  as  the  original  owner  volunta- 
rily placed  the  goods  in  the  hands  of  the  purchaser,  and  thus 
made  him  the  ostensible  proprietor,  a  sale  by  the  possessor 
to  a  bona  fide  dealer  without  notice  would  be  valid  and 
pass  the  title."  (Haggerty  v.  Palmer,  6  Johnson's  Chan- 
cery Reports,  437).  In  the  case  of  Caldwell  v.  Bartlett 
(3  Baer,  352)  it  is  said,  "  It  seems  that  in  case  of  a  sale  and 


Digitized  by 


Googk 


L 


342  BUSH'S  REPORTS.  [vol.x. 

Vaughn,  &o.  y.  Hopson. 

delivery,  even  when  the  delivery  is  conditional,  a  bona  fide 
purchaser  from  the  person  to  whom  the  delivery  was  made 
will  acquire  a  valid  title/'  Again,  "  if  the  sale  was  con- 
ditional, but  the  goods  were  delivered  unconditionally,  the 
title  vested  in  Reed  on  th^  delivery,  so  that  he  could  clearly 
confer  title  on  a  purchaser  in  good  faith."  In  the  case  of 
Wair  v.  Green  (9  Tiffiiny,  556)  Cornius  sold  and  delivered 
a  horse  to  Billington  for  one  hundred  dollars,  and  took  his 
note,  payable  in  five  mouths,  with  the  stipulation  annexed, 
^^that  Mrs.  Comiua  holds  the  horse  as  her  property  until  the 
above  note  is  paid.^'  The  assignee  of  Comius  instituted  an 
action  against  the  vendee  of  Billington  for  the  recovery  of 
the  horse.  The  court  held  "  that  the  defendant  was  a  bona 
fide  purchaser  from  Billington,  and  the  authorities  are  full 
that  tlie  defendant  will  be  protected  in  his  title/' 

Numerous  authorities  might  be  cited  sustaining  what  we 
conceive  to  be  the  true  doctrine  on  this  subject,  holding  that 
where  there  is  a  conditional  sale  of  chattels,  with  an  actual 
delivery  of  possession  to  the  vendee,  a  purchaser  from  the 
latter  in  good  faith  and  without  notice  of  the  condition  ac- 
quires a  perfect  title ;  nor  does  this  rule  when  adopted  apply, 
as  is  maintained  it  must  by  those  holding  a  different  view 
of  the  question,  to  a  mere  offer  to  sell.  One  may  agree  to 
sell  to  another,  if  he  likes,  his  horse  or  his  chattel  after  trial, 
and  may  deliver  the  possession  for  that  purpose,  and  still, 
no  title  will  pass,  even  as  against  an  innocent  purchaser,  as 
no  contract  of  sale  absolute  or  conditional  has  ever  been 
made,  or  in  cases  where  goods  are  to  be  paid  for  oh  delivery, 
and  the  purchaser  without  making  payment  and  without 
the  knowledge  of  the  vendor  takes  the  possession,  in  such  a 
case  the  taking  is  tortious,  and  confers  no  title  upon  the  vendee 
or  the  party  purchasing  from  him. 

It   has   been    held,   however,   that  where    one   purchases 
personal  property  and  obtains  the  possession  by  reason  of 
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fraadulent  representations^  and  then  sells  to  an  innocent 
porchaseri  the  title  vests  in  the  latter^  although  as  between 
the  vendor  and  vendee  the  former  can  reclaim  his  property. 
(Mowry  v.  Walsh,  8  Co  wen,  238.) 

In  order  to  create  a  lien  for  the  purchase-price  of  chattels 
as  against  a  purchaser  for  a  valuable  consideration  without 
notice,  there  must  be  a  conveyance  or  mortgage  to  that  effect, 
acknowledged  and  lodged  for  record  as  prescribed  by  the 
statute.  In  this  case  the  only  evidence  of  the  vendor^s  lien 
is  to  be  found  in  his  own  pocket;  and  after  placing  the  prop- 
erty in  the  possession  of  his  vendee,  and  making  him  at  least 
the  ostensible  owner,  he  should  not  be  allowed  to  make  others 
trust  this  vendee  when  not  willing  to  do  so  himself.  The  exist- 
ence of  a  legal  rule  by  which  these  hidden  liens  are  made  to 
affect  the  rights  of  innocent  parties  is  certainly  not  required 
by  the  interest  of  trade  and  commerce,  or  in  consonance  with 
the  common-law  doctrine  as  to  the  sale  and  transfer  of'  per- 
sonal property.  The  innocent  purchaser,  as  in  this  case,  with 
the  recognition  of  such  a  principle,  is  placed  at  the  mercy  of 
the  original  owner,  when  the  latter  by  his  own  act  has  invited 
him  to  make  the  purchase,  and  thus  the  title  to  such  property 
not  only  made  uncertain  and  insecure,  but  the  frauds  of  those 
encouraged  who  are  willing  to  impose  upon  the  honest  and 
confiding  purchaser. 

The  principle  announced  in  the  case  of  Patton  v.  McCane 
(15  B.  Mon.  655)  is  overruled  as  far  as  it  conflicts  with  the 
views  herein  expressed,  and  the  judgment  herein  is  reversed, 
and  cause  remanded  with  directions  to  award  the  appellants 
a  new  trial  and  for  further  proceedings  consistent  with  this 
opinion. 
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Case  28— PETITION  ORDINARY— Oor.  28. 

Ray's  administrators  v.  Bank  of  Kentucky. 

APPEAL  FBOM  JEFFER80K  COXJET  OF  OOHMOK  PLBA& 

1.  Liability  of  BAHiEES  wrrHOur  compenbatiok. — A  gratuitous  bail- 

ment does  not  imply  an  undertaking  by  the  bailee  to  use  more  than 
ordinary  care  in  preserving  the  property  intrusted  to  his  custodyi 
and  he  is  responsible  only  for  fraud  or  gross  negligence,  which  in 
general  will  not  be  presumed  if  he  used  the  same  degree  of  dili- 
gence in  caring  for  his  own  property  of  like  character  and  value. 

2.  Employers  abe  liable  fob  the  felonious  ob  fbaudulekt  acts 

OF  THEIB  AGENTS  where  at  the  time  of  the  commission  of  the 
felony  or  fraud  such  agent  is  acting  within  the  scope  of  his  em- 
ployment, and  the  misconduct  naturally  connects  itself  with  the 
service  or  duty  being  performed  for,  or  in  the  name  of,  the  employer. 
(Sherley  v.  Billings,  8  Bush,  147;  8  Queen's  Bench  R  244;  2  Ex- 
chequer R.  259;  8  Common  Law  R.  563.) 
8.  A  BAILEE  OF  DEPOSITS  FOR  AOGOMMODATION  is  required  to  exerdae 
only  such  diligence  and  care  in  the  preservation  of  the  deposits  as  a 
reasonably  prudent  person  generally  exercises  in  the  care  and  presei^ 
vation  of  his  own  property  of  like  nature,  and  good  faith  in  the 
selection  of  the  agents  to  whom  they  are  intrusted. 

4.  When  bailee  of  deposit  is  not  liable  fob  fraud  ob  felony 

OF  AGENT. — If  the  agent  of  the  bailee,  selected  in  good  faith,  turns 
aside  from  the  passive  duty  of  preserving  the  deposit,  and  apfno* 
priates  it  to  his  own  use,  the  bailee  can  not  be  made  to  answer  for 
his  fraud  or  felony  unless  prior  to  such  action  the  bailee  had 
reasonable  grounds  to  suspect  his  integrity.  (United  Society  of 
Shakers  v.  Underwood,  Ac,  9  Bush,  609;  17  Mass.  479;  2  Privy 
Council,  317.) 

5.  A  special  deposit  of  money  was  made  with  the  branch  of  the  Bank 

of  Kentucky  at  Bowling  Gr^en;  and  afterward,  this  branch  being 
withdrawn  and  a  new  bank  established  at  the  same  place  with  the 
same  officers,  the  deposit  went  into  its  possession  and  was  embezded 
by  its  cashier.    Held, 

That  the  depositor  should  have  been  notified  of  the  transfer; 
yet  if  he  on  ascertaining  it  acquiesced  in  the  arrangement  before 
the  deposits  were  lost,  he  must  be  held  to  have  consented  either 
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ihat  the  new  bank  ahonld  hold  the  depoeitB  on  its  own  account  or 
as  the  agent  of  his  bailee. 

UnlesB  the  depositor  directly  or  by  implication  assented  to  or 
ratified  the  transfer  of  his  deposits  to  the  new  bank  prior  to  the  loss 
the  Bank  of  Kentucky  mast  bear  the  loss. 

If  the  deposits  were  transferred  to  the  new  bank  to  be  held  by  it 
as  the  agent  of  the  former,  and  the  depositor  assented  prior  to  the 
loss,  but  still  looked  to  the  former  bank  as  his  bailee,  such  bailee  is 
not  liable  for  the  loss  unless  occasioned  by  the  gross  negligence 
of  its  agent;  and  if  the  deposits  were  stolen  or  fraudulently  mi»- 
appropriated  by  the  cashier  of  the  new  bank,  the  former  bank  is 
not  liable,  unless  prior  to  the  time  they  were  so  stolen  or  misap- 
propriated the  directors  of  the  new  bank,  or  some  of  them,  had 
reasonable  ground  to  suspect  the  integrity  of  the  cashier. 

If  the  deposits  were  left  with  the  new  bank  to  be  held  in  its  own 
right,  and  the  depositor  directly  or  by  implication  consented  thereto 
before  the  loes,  the  former  bank  was  released  from  all  liability. 

L  &  J  Caldweix,  .  1 For  AppellantB, 

Jambs  Speed,  .  .  .  .  j 
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JUDGE  LINDSAY  deliveeed  the  opinion  op  the  ooitbt. 

On  the  16th  of  August;  1864^  B.  F.  Bay  deposited  with 
the  Bank  of  Kentucky^  at  its  branch  in  Bowling  Green,  a 
package  containing  sixteen  thousand  and  fifteen  dollars  in 
United  States  legal-tender  notes.  On  the  24th  of  the  same 
month  he  deposited  with  the  same  bank  and  at  its  said  branch 
a  bag  containing  five  thousand  one  hundred  and  sixty-six 
dollars  in  gold  coin.  They  were  special  deposits,  for  the 
keeping  of  which  the  bank  was  to  receive  no  compensation. 
The  cashier  issued  to  Ray  certificates  describing  the  deposits, 
and  reciting  that  they  were  to  be  held  at  his  risk  and  to  be 
delivered  to  him  upon  his  receipt  entered  upon  the  special 
deposit-book  of  the  bank. 

In  January,  1866>  the  Bank  of  Kentucky  withdrew  its 
branch  from  Bowling  Green  and  sold  its  banking-house  lind 
vaults,  with  the  greater  portion  of  its  assets,  to  a  new  bank- 
ing corporation  styled  "  The  Bank  of  Bowling  Green."  The 
persons,  or  at  least  a  majority  of  those  who  had  acted  as 
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directors  of  the  branch  of  the  Bank  of  Kentucky  at  Bowling 
Green  were  made  directors  of  the  new  bank.  The  old  cashier, 
Thomas  C.  Calvert,  was  made  its  cashier,  and,  except  the 
changes  necessarily  incident  to  the  change  of  proprietors, 
the  business  was  carried-  on  by  the  new  organization  exactly 
as  it  had  been  carried  on  by  the  old.  In  the  sale  by  the 
Bank  of  Kentucky  to  the  Bank  of  Bowling  Green,  and  in 
the  arrangements  under  wHich  the  one  became  the  successor 
of  the  other,  the  special  deposits  on  hand  seem  to  have  been 
entirely  overlooked.  They  were,  however,  left  in  the  vault  in 
which  they  had  always  been  kept,  and  the  special-deposit  book 
in  which  they  were  entered  was  left  in  the  custody  of  the  new 
bank.  The  proof  tends  to  show  that  Ray  was  aware  of  the 
&ct  that  his  package  of  legal-tender  notes  and  bag  of  gold 
coin  were  left  in  charge  of  the  Bank  of  Bowling  Green,  and 
it  is  claimed  that  he  ratified  the  change  and  accepted  the 
last-named  bank  as  his  bailee. 

Ray  died  in  October,  1870.  Shortly  thereafter  appellants 
qualified  as  the  administrators  of  his  estate.  They  demanded 
the  deposits  evidenced  by  the  two  certificates  dated  respectively 
the  16th  and  24th  of  August,  1864;  and  the  bank  failing  to 
deliver  them,  this  action  was  instituted  to  recover  their  value. 

The  bank  defended,  claiming  exoneration  from  liability 
upon  two  general  grounds: 

First — It  avers  that  the  deposits  when  received  were  placed 
in  its  vaults  where  its  own  moneys  and  valuables  were  kept; 
that  the  same  care  and  diligence  were  exercised  in  the  preser- 
vation of  these  deposits  as  it  exercised  in  preserving  its  own 
property  of  like  character  and  value,  and  that  this  care  and 
diligence  was  such  as  ordinarily  prudent  persons  generally 
exercise  under  like  circumstances;  and  further,  that  said  de- 
posits were  preserved  until  January,  1866;  that  in  this  month 
it  withdrew  its  branch  from  Bowling  Green,  and  left  them  in 
the  custody  and  control  of  its  successor,  the  Bank  of  Bowling 
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Green^  and  that  Ray^  with  fall  knowledge  of  all  the  &cts, 
ratified  its  action  in  the  premises^  and  accepted  the  last-named 
bank  as  his  bailee,  and  from  that  time  forward  looked  to  it 
alone  for  the  execution  of  the  contracts  of  bailment. 

Second — That  if  the  Bank  of  Bowling  Green  did  not  after 
January,  1866,  hold  these  deposits  in  its  own  right,  then  ii 
held  them  as  appellee^s  agent,  vdth  the  knowledge  and  approval 
of  the  depositor;  and  that  it  exercised  the  same  care  and  dili- 
gence in  their  preservation  as  had  theretofore  been  exercised 
by  the  appellee ;  and  that  they  were  lost  by  being  fraudulently 
and  feloniously  abstracted  from  the  vaults  of  said  last-named 
bank  by  Thomas  C.  Calvert,  its  cashier,  without  the  assent  or 
knowledge  of  its  president  or  directors,  or  any  of  them;  and 
that  up  to  and  after  this  fraudulent  and  felonious  act  said 
cashier  bore  the  reputation  of  a  faithful  and  honest  bank- 
officer,  and  that  the  bank  had  no  reason  up  to  such  time  to 
suspect  him  of  dishonest  practices. 

We  do  not  deem  it  necessary  to  review  critically  the  evi- 
dence. It  is  sufficient  to  say  that  there  was  evidence  before 
the  jury  tending  to  support  both  defenses.  We  will  therefore 
proceed  at  once  to  consider  the  case  in  its  legal  aspects. 

Instruction  No.  1  given  by  the  court  of  its  own  motion 
is  substantially  a  restatement  of  the  principles  embodied  in 
instructions  Nos.  1  and  7  given  at  appellee's  instance.  Said 
instruction  is  in  these  words:  ''If  the  jury  believe  from  the 
evidence  that  (by)  the  charter,  by-laws,  and  usage  of  defendant 
Thos.  C.  Calvert,  as  defendant's  cashier  at  its  office  or  branch 
at  Bowling  Green,  had  the  right  to  receive  and  did  receive 
of  plaintiffs'  intestate.  Dr.  Bay,  the  United  States  legal-tender 
notes  and  gold,  as  set  forth  in  the  certificates  of  deposits  or 
receipts  exhibited  by  plainti£6  in  their  petition,  and  gave 
said  receipts  to  said  Ray  for  the  same,  and  that  afterward  the 
defendant,  without  the  knowlege  or  consent  of  said  Bay,  did 
transfer  or  cause  to  be  transferred  the  care  and  custody  of  said 
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I^l-teoder  notes  and  gold  to  the  Bank  of  Bowling  Green  or 
ite  cashier,  Thomas  C.  Calvert,  then  from  the  time  of  such 
transfer  the  notes  and  gold  so  transferred  were  at  the  risk 
of  defendant.  If,  however,  the  jury  should  believe  from  the 
evidence  that  after  such  transfer  to  the  Bank  of  Bowling 
Oreen  or  to  said  Calvert,  the  cashier  thereof,  while  said  gold 
and  notes  were  in  its  custody  and  care  or  in  that  of  its  cashier, 
the  said  Ray  had  notice  or  was  informed  of  such  transfer 
of  the  tiotes  and  gold,  and  after  such  notice  or  informatioYi 
assented  thereto,  or  failed  to  object  and  within  a  reasonable 
time  to  notify  defendant  or  its  agent  of  such  objection,  if 
he  did  so  object  to  said  transfer,  then  after  such  assent  or 
failure  to  object  and  give  such  notice  if  he  did  object,  within 
such  reasonable  time,  the  risk  of  defendant  by  reason  of  the 
transfer  to  the  Bank  of  Bowling  Green  or  to  said  Calvert 
was  at  an  end,  and  devolved  upon  said  Ray*  "What  was 
reasonable  time  within  which  it  was  the  duty  of  Ray  to  notify 
the  defendant  of  his  objection  to  such  transfer  after  notice 
thereof,  if  he  received  such  notice  or  information  and  did  so 
object,  is  a  question  for  the  jury  to  determine  in  view  of  the 
facts  of  the  case  J' 

We  do  not  see  that  the  theory  of  this  instruction,  upon 
the  idea  that  the  Bank  of  Kentucky  when  it  discontinued  its 
branch  at  Bowling  Green  transferred  the  deposits  to  the  Bank 
of  Bowling  Green  as  its  successor,  and  that  the  transfer  was 
assented  to  by  Ray  with  full  knowledge  of  the  facts,  is  objec- 
tionable. Ray  lived  in  the  adjoining  county  to  Warren,  in 
which  Bowling  Green  is  situated.  The  inference  is  reasonable 
and  legitimate  that  he  expected  his  deposits  to  be  kept  at 
Bowling  Green.  But  the  Bank  of  Kentucky  was  not  bound 
to  keep  a  branch  at  that  place,  and  when  it  withdrew  its 
branch  the  deposits  had  to  be  removed  to  Louisville  or  left 
with  the  Bank  of  Bowling  Green,  either  as  the  successor  or 
ftgent  of  the  Bank  of  Kentucky,  or  returned  to  the  depositors; 
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henoe  the  act  of  the  defendant  in  so  leaving  them  did  not 
necessarily  imply  a  conversion. 

It  was  the  duty  of  the  appellee  to  notify  its  depositors  of 
its  action ;  yet  notwithstanding  it  may  have  fidled  to  discharge 
that  dnty^  if  Ray  otherwise  acquired  notice  or  information  and 
then  voluntarily  ratified  or  acquiesced  in  the  arrangement, 
he  must  be  held  to  have  consented  either  that  the  Bank  of 
Bowling  Green  should  hold  his  deposits  on  its  own  aocoant 
or  as  the  agent  of  his  bailee^  the  Bank  of  Kentucky.  If  by 
such  ratification  or  acquiescence  he  consented  that  the  Bank 
of  Bowling  Green  should  hold  the  deposits  on  its  own  ac- 
count^ then  from  that  time  forward  it  should  be  treated  as 
Ray^s  bailee,  and  the  appellee  can  not  be  held  liable  for  the 
loss  of  the  deposits. 

But  the  instruction  is  objectionablci  j{r«^,  because  it  assumes 
it  to  be  an  established  &ct  that  the  Bank  of  Bowling  Green 
did  undertake  to  hold,  preserve,  and  account  for  the  special 
deposits  on  its  own  account.  To  say  the  least,  the  evidence 
leaves  this  a  questionable  proposition.  Seoond,  because  it  con- 
founds the  Bank  of  Bowling  Green  with  its  cashier,  Thomas 
C.  Calvert.  The  court  repeatedly  speaks  of  the  transfer  of 
the  deposits  to  the  bank  or  to  Calvert.  No  such  transfer  is 
averred  in  the  pleadings,  and  there  is  no  proof  that  the  Bank 
of  Kentucky  made  any  arrangements  with  Calvert  concerning 
these  or  any  other  deposits.  The  connection  in  which  Calvert 
and  the  bank  are  used  tended  to  impress  the  jury  with  the 
idea  that  the  contract  of  deposit  was  entered  into  or  the  trans- 
fer to  the  Bank  of  Bowling  Green  ratified,  if  ever  ratified, 
upon  the  faith  of  his  being  continued  in  office  as  cashier,  and 
that  the  depositor  reposed  in  him  special  trust  and  confidence. 
The  contracts  were  with  the  banks  and  not  with  Calvert,  and 
there  is  no  more  reason  why  s()ecial  prominence  shall  be  given 
to  the  employment  of  Calvert  in  this  connection  than  to  the 
employment  or  agency  of  any  other  officer.    The  banks  may 
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have  had  confidence  in  Calvert's  honesty^  and  Ray  no  doubt 
had;  but  as  his  contract  was  with  one  or  the  other  of  the 
banks,  no  stress  should  be  put  upon  the  fact  that  Calvert  as 
the  cashier,  first  of  one  and  then  of  the  other,  was  charged 
with  the  duties  especially  pertaining  to  the  keeping  and  pre- 
servation of  the  lost  deposits.  The  same  objf^ction  applies  to 
instruction  No.  4  given  on  the  motion  of  the  court. 

Appellants'  counsel  asked  the  court  to  instruct  as  follows . 
"If  the  jury  believe  from  the  evidence  the  money  claimed  in 
the  petition  was  deposited  by  Dr.  Ray  with  defendant  for  safe 
keeping,  and  that  the  money  was  fraudulently  taken  and  con- 
verted by  the  person  with  whom  defendant  kept  it,  they  should 
find  for  plaintifi^,  unless  they  believe  from  the  evidence  that 
prior  to  such  taking  or  conversion  Dr.  Ray  had  released  the 
defendant  from  the  contract  to  keep  the  money.'' 

The  court  refused  so  to  instruct ;  and  on  the  contrary^  after 
properly  defining  the  degree  of  diligence  and  care  necessary 
to  be  exercised  by  bailees  for  accommodation,  instructed  that 
the  bank  "is  not  chargeable  or  responsible  for  the  theft  or 
criminal  appropriation  of  the  property  by  its  servants  or  em- 
ployees," and  that  if  the  jury  believed  "from  the  evidence 
that  the  defendant's  servant,  agent,  or  employee  stole  or  fraudu- 
lently, for  his  own  purposes  or  use,  abstracted  the  deposits 
from  the  keeping  of  defendant,  the  law  is  for  the  defendant 
upon  the  contracts  here  relied  on." 

The  instruction  asked  by  appellants  was  properly  refused. 
It  wholly  Mis  to  recognize  the  fact  that  the  Bank  of  Bowling 
Green  may  have  held  the  deposits  as  the  bailee  of  Ray  and 
not  as  the  agent  of  the  Bank  of  Kentucky.  Further  than 
this,  it  makes  the  bank  liable  if  the  deposits  were  stolen  by 
the  person  to  whose  custody  the  bank  intrusted  them,  not- 
withstanding it  may  have  exercised  the  greatest  possible  care 
and  diligence  to  preserve  thenu 

Before  considering  at  length  the  legal  questions  raised  by 
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the  instruction  asked  by  appellants  and  the  one  given  by  the 
court  we  will  observe  that  the  latter,  in  any  view  of  the  kw, 
is  incorrect.  It  treats  the  felonious  or  firandulent  act  of  the 
servant  or  employee  of  the  bank  as  conclusive  evidence  that 
the  bank  had  not  been  guilty  of  such  want  of  care  and 
diligence  as  to  render  it  liable. 

In  all  the  cases  and  in  all  the  elementary  works  it  is  laid 
down  as  essential  to  the  defense  of  an  action  of  this  character 
that  the  gratuitous  bailee  had  no  reasonable  ground  for  sus- 
pecting the  honesty  of  the  servant  or  employee  alleged  to  have 
committed  the  felonious  or  fraudulent  taking;  and  as  evidence 
touching  the  manner  in  which  Calvert  had  discharged  his 
duties  as  cashier  of  the  Bank  of  Bowling  Green,  and  as  to 
the  knowledge  of  one  at  least  of  its  directors  of  certain  of 
his  irregularities  in  failing  to  respond  to  letters  of  inquiry  as 
to  moneys  collected  by  the  bank,  and  in  drawing  checks  upon 
other  banks  at  which  the  Bank  of  Bowling  Green  had  no 
deposits  and  with  which  it  had  made  no  arrangement  to  have 
such  checks  honored,  had  been  allowed  to  go  to  the  jury,  the 
question  as  to  whether  the  bank  had  or  not  such  ground  for 
suspicion  as  should  have  put  it  upon  inquiry  as  to  the  con- 
duct and  honesty  of  its  cashier  ought  not  to  have  been  taken 
from  their  consideration,  as  was  in  effect  done  by  giving  said 
instruction  without  the  qualification  indicated. 

A  gratuitous  bailment  does  not  imply  an  undertaking  by 
the  bailee  to  use  more  than  ordinary  diligence  and  care  in 
preserving  the  property  intrusted  to  his  custody.  He  is  not 
responsible  for  its  loss  unless  occasioned  by  fraud  or  gross 
negligence  upon  his  part ;  and  the  presumption  of  fraud  or  gross 
negligence  is  in  general  rebutted  by  the  &ct  that  he  observed 
the  same  care  and  diligence  in  preserving  the  deposits  that  he 
did  in  the  preservation  of  his  own  property  of  like  character 
and  value.  This  test,  however,  is  not  conclusive,  as  he  may 
have  been  grossly  negligent  as  to  his  own  property. 
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Appellants  insist  that  if  the  Bank  of  Bowling  Green  be 
treated  as  the  agent  of  the  Bank  of  Kentucky^  then  want  of 
proper  diligence  by  the  agent^  resulting  in  the  loss  of  the 
deposits^  renders  the  Bank  of  Kentucky  liable;  and  in  this 
proposition  we  concur.  But  they  insist  further  that  a  bank 
holding  special  deposits  ought  to  be  accountable  for  their  loss 
as  well  when  occasioned  by  the  fraud  or  felony  of  its  cashier 
as  when  by  his  gross  negligence.  That  there  may  be  cases  in 
which  corporations  can  and  ought  to  be  held  liable  for  the 
felonious  or  fraudulent  acts  of  their  servants  or  agents  we  do 
not  doubt;  but  in  such  cases^  as  the  criminal  or  fraudulent  act 
of  one  person  is  so  far  imputed  to  another  as  to  make  him 
answerable  therefor  in  damages^  it  should  appear  that  the 
agent  or  servant  at  the  time  of  the  commission  of  the  felony 
or  fraud  was  acting  within  the  scope  of  his  employment^  and 
that  the  misconduct  naturally  connects  itself  with  the  service 
or  duty  being  performed  for  or  in  the  name  of  the  master  or 
employer.  .— ^^ 

As  in  the  case  of  Sherley,  Ac.  v.  Billings  (8  Bush,  147), 
where  the  clerk  of  the  steam-packet  feloniously  put  out  the 
eve  of  a  passenger  while  engaged  in  the  discharge  of  his  duties 
as  clerk ;  or  in  the  case  of  Swift  v.  Winterbotham  (8  Queen^s 
Bench  Reports,  244),  where  the  general  manager,  when  acting 
for  and  in  the  name  of  the  banking  association,  and  in  the 
discharge  of  a  duty  imposed  on  him  by  the  character  of  his 
agency  or  employment,  fraudulently  misrepresented  the  sol- 
vency of  a  person  seeking  credit  of  another ;  of  the  same 
character  are  the  cases  of  Berwick  v.  The  English  Joint  Stock 
Bank  (2  Exchequer  Beports,  259)  and  Burns  v.  Poulman 
(8  Common  Law  Reports,  563). 

There  is  a  perceptible  distinction  between  this  class  of 

cases  and  those  of  accommodation  bailments,  such  as  banking 

institutions  receiving  and  agreeing  to  hold  special  deposits 

antn  it  shall  suit  the  convenience  of  the  bailor  to  withdraw 
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them.  Parties  to  this  character  of  contracts  do  not  expect 
that  the  depositary  shall  do  more  than  place  the  deposits 
in  the  vault  or  strong-box  in  which  its  own  moneys  and 
valuables  are  kept,  and  permit  them  to  remain  until  called 
for  by  the  depositor.     While  the  bank  must  exercise  good 

y  faith  in  the  selection  of  its  agents  and  servants,  and  neither 
employ  nor  retain  in  its  employment  any  person  having  access 
to  the  deposits  whose  integrity  it  has  reason  to  question,  still, 
as  the  depositor  knows  that  the  business  of  the  corporation 
can  be  transacted  in  no  other  way  than  through  the  instru- 
mentality of  agents  and  servants,  it  is  not  unreasonable  to 
hold  that  as  the  corporation  risks  their  honesty  as  to  such 
of  its  property  as  is  intrusted  to  their  keeping,  the  bailor, 
who  pays  no  compensation  for  the  service  he  receives,  takes 

-^  the  same  risk  as  to  the  property  deposited.  Such  diligence 
and  care  in  the  preservation  of  the  deposits  as  a  reasonably 
prudent  person  generally  exercises  in  the  care  and  preserva- 
tion of  his  own  property  of  like  nature,  and  good  fiiith  in  the 
selection  of  the  agents  to  whom  they  are  intrusted,  is  as  much 
as  a  bailor  for  whose  accommodation  deposits  are  received  and 
held  can  conscientiously  require. 

Unlike  contracts  of  mandate,  which  generally  imply  labor 
and  service,  contracts  of  deposit,  and  especially  such  as  those 
under  consideration,  are  in  their  nature  merely  passive.  If 
labor  or  service  is  to  be  performed,  it  is  merely  incidental, 
and  is  not  the  principal  object  of  the  contracting  parties.  In 
this  case  the  bank  was  required  to  do  nothing  more  than  to 
permit  the  deposits  to  remain  in  its  vault  until  called  for  by 
the  depositor.  Its  cashier  was  charged  with  no  other  duty. 
It  was  not  expected  that  he  should  for  any  purpose  open  the 
package  or  bag.  As  to  them  his  whole  duty  consisted  in 
using  proper  care  and  diligence  in  closing  and  fastening 
securely  the  doors  of  the  vault  and  banking-house  ^  when 
business  hours  were  over. 
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If  he  turned  aside  from  the  discharge  of  this  negative  or 
passive  duty,  and  assumed  to  act  for  himself  clearly  outside 
of  the  scope  of  his  employment,  and  opened  the  package  and 
bag  and  appropriated  the  contents  to  his  own  use,  then^  unless 
the  bank  prior  to  such  action  had  reasonable  ground  to  suspect 
bis  integrity,  it  can  not  be  made  to  answer  for  his  said  fraud 
or  felony.  We  have  reached  this  conclusion  after  a  patient  and 
careful  examination  of  all  the  authorities.  It  is  in  harmony 
with  principle,  and  is  supported  by  an  almost,  if  not  an  un- 
broken line  of  precedents.  (Foster,  &c.  v.  The  Essex  Bank, 
17  Mass.  479;  Giblin,  ex'r  v.  McMullen,  2  Privy  Council, 
317;  Scott  V.  National  Bank  of  Chester  Valley,  Supreme 
Court  of  Pennsylvania,  Feb.  16,  1864;  Story  on  Bailments, 
sec.  88 ;  Morse  on  Banking,  p.  82 ;  United  Society  of  Shakers 
V.  Underwood,  9  Bush,  609.) 

The  case  last  cited  (of  the  Shakers  v.  Underwood)  is  in  full 
aftcord  with-  the  principles  herein  announced.  That  case  was 
before  this  court  upon  a  general  demurrer  to  the  petition,  and 
while  we  adhered  to  the  general  doctrines  of  the  Essex  Bank 
case,  even  to  the  extent  that  a  bank  is  not  required  to  inves- 
tigate its  own  accounts  for  the  benefit  of  its  special  depositors, 
still  we  regarded  the  petition  as  presenting  a  cause  of  action 
apon  the  ground  that  if  the  officers  of  the  bank  sold  the 
special  deposits,  and  used  the  proceeds  in  the  business  of  and 
for  the  uses  and  purposes  of  the  bank,  and  the  proceeds  were  so 
used  through  the  active  agency  of  the  directors,  then  they  are 
personally  liable  by  reason  of  their  participation  in  the  tort, 
and  they  can  not  escape  liability  because  they  were  not  aware 
that  they  were  wrongfully  using  the  proceeds  of  a  depositor's 
property,  when  this  want  of  information  was  the  result  of  their 
willful  inattiention  to,  and  gross  negligence  in,  the  discharge 
of  their  official  duties. 

In  the  case  at  bar  it  is  not  pretended  that  the  bank  received 
any  benefit  whatever  from  the  misappropriations  of  Ray's  de- 
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posits^  nor  that  the  fraudalent  or  felonious  acts  of  the  cashier 
were  connived  at  or  assented  to  by  its  directors,  or  any  of  them. 
It  does  not  therefore  come  within  the  principle  of  the  case 
of  the  Shakers. 

In  conclusion,  unless  Ray,  directly  or  by  implication, 
assented  to  or  ratified  the  transfer  of  his  deposits  to  the 
custody  of  the  Bank  of  Bowling  Green,  and  unless  such 
assent  or  ratification  was  given  before  they  were  lost  or 
stolen,  then  the  Bank  of  Kentucky  must  bear  the  loss. 

If  the  deposits  were  transferred  to  the  Bank  of  Bowling 
Green  to  be  held  by  it  as  the  agent  of  the  Bank  of  Kentucky, 
and  Ray  assented  to  or  ratified  the  transfer  to  this  extent,  bat 
still  retained  the  certificates  of  deposit,  and  also  looked  to  the 
Bank  of  Kentucky  as  his  bailor,  and  he  so  assented  to  or  rati- 
fied the  transfer  before  the  deposits  were  lost  or  stolen,  then 
the  Bank  of  Kentucky  is  not  liable  for  their  loss,  unless  it 
was  occasioned  by  the  gross  negligence  of  its  said  agent.  And 
if  the  deposits  were  stolen  or  fraudulently  misappropriated  by 
the  cashier  of  the  Bank  of  Bowling  Green,  then  the  Bank 
of  Kentucky  is  not  liable,  unless  prior  to  the  time  they  were 
so  stolen  or  misappropriated  the  directors  of  the  Bank  of 
Bowling  Green,  or  some  of  them,  had  reasonable  ground  to 
suspect  the  integrity  of  its  said  cashier. 

If  the  deposits  were  left  with  the  Bank  of  Bowling  Green 
to  be  held  in  its  own  right,  and  Ray  directly  or  by  implication 
consented  that  it  should  so  hold  them,  then  from  the  time  such 
consent  was  given  (if  the  deposits  had  not  already  been  lost  or 
stolen)  the  Bank  of  Kentucky  was  released  from  all  further 
liability,  and  can  not  be  held  responsible  for  their  value. 

For  the  reasons  given  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  and  for  further  proceedings 
upon  principles  consistent  with  this  opinion. 
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Case  29-:.PETITION  EQUITY— Oct.  26. 

Homer  v.  Harris's  ex'r. 

APPEAL  FBOH  THE  LOUISVILLE  CHAKCEEY  COUET. 

1.  ly  BUTTS  TO  SETTLE  ESTATES  OF  DECEDENTS  Creditors  must  present 

their  claims  verified  and  proved  as  required  by  the  statute;  and 
upon  exceptions  to  the  master's  report  the  sufficiency  of  the  verifi- 
cation and  proof  can  always  be  inquired  into,  and  in  such  cases  it 
seems  allowable  to  investigate  and  pass  upon  the  merits  of  the 
claim. 

2.  But  a  cbeditoe  has  a  bight  to  file  his  petition  in  such  case, 

setting  forth  the  facts  constituting  his  cause  of  action ;  and  when 
such  facts  are  controverted  he  has  the  right  to  demand  that  the 
grounds  of  defense  be  stated  according  to  the  rules  of  pleading, 
either  in  the  form  of  an  answer  or  exception,  and  that  the  same  be 
verified,  unless  excepted  by  section  143  of  the  Civil  Code. 
8.  Defense  must  be  pleaded.— Under  the  Civil  Code  a  party  against 
whom  a  cause  of  action  is  presented,  whether  at  law  or  in  equity, 
and  whether  by  original  or  cross-petition,  or  in  the  nature  of  a  set- 
off or  counter-claim  in  an  answer,  can  not  make  defense  without 
pleading  in  some  form  his  grounds  of  defense. 


•\ For  Appellant, 


8am  McKbe, 

JoHX  M.  Harlan, 
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I.  &  J.  Caldwell, For  Appellee. 

JUDGE  LINDSAY  deliyebed  the  opinion  of  the  coubt. 

Wager  Swayne,  the  executor  of  the  laat  will  and  testament 
of  Alfred  Harris,  deceased,  instituted  an  action  in  the  Louis- 
ville Chancery  Court,  seeking,  among  other  things,  a  settlement 
of  the  estate  in  his  hands.  To  this  action  the  heirs,  devisees, 
and  creditors  of  the  testator  were  made  parties. 

On  the  10th  of  September,  1873,  S.  H.  Horner,  who  claims 
to  be  a  creditor  of  the  estate,  and  who  therefore  had  the  right 
to  make  himself  a  party,  appeared  and  filed  his  petition,  set- 
ting up  a  claim  for  three  thousand  two  hundred  and  ninety- 
four  dollars  for  medical  services  rendered  the  testator  and 
his  family  at  his  special  instance  and  request.  The  petition 
contains  all  the  necessary  averments,  and  entitles  the  peti- 
tioner jjnma  facie  to  a  judgment  for  the  amount  claimed. 

The  executor  appeared  and  asked  for  and  obtained  a  rule 
against  Horner,  requiring  him  to  itemize  his  account  and  to 
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make  out  a  bill  of  particulars,  specifying  each  item  of  service 
performed  and  the  value  thereof.  To  this  rule  a  response  was 
filed,  which  was  treated  as  sufficient.  The  claim  of  Horner 
was  referred  to  the  commissioner,  and  both  parties  made 
preparation  by  taking  proof.  Horner  excepted  to  the  depo- 
sitions taken  by  the  executor  upon  the  ground  that  he  had  no 
right  to  take  them  until  he  had  answered  his  petition.  This 
exception  was  overruled  by  the  chancellor. 

The  commissioner  reported,  allowing  Horner  something 
over  one  half  of  his  claim.  To  this  report  both  parties  ex- 
cepted; but  their  exceptions  were  overruled,  and  a  judgment 
rendered  confirming  the  action  of  the  commissioner  and  allow- 
ing Horner  the  amount  reported  in  his  favor.  He  petitioned 
for  a  rehearing,  and  upon  his  petition  the  judgment  was  set 
aside,  and  the  chancellor  made  an  order  submitting  the  ques- 
tions of  fact  arising  on  the  claim  to  a  jury. 

Horner  then  asked  that  the  executor  be  required  to  answer 
his  petition  and  set  up  the  grounds  upon  which  he  expected  to 
resist  a  recovery.  His  motion  was  overruled.  The  trial  by 
the  jury  resulted  in  a  verdict  for  the  executor,  and  the  chan- 
cellor rendered  a  judgment  rejecting  the  whole  of  Horner's 
claim. 

The  question  of  practice  presented  by  this  appeal  has  not, 
so  far  as  we  can  discover,  been  settled  by  this  court. 

The  usual  practice  in  actions  for  the  settlement  of  the 
estates  of  deceased  persons  is  for  creditors  to  present  their 
claims  verified  and  proved,  as  required  by  the  statute.  Upon 
exceptions  to  the  master's  report  the  sufficiency  of  the  verifi- 
cation and  proof  can  always  be  inquired  into,  and  in  such 
cases  it  seems  allowable  to  investigate  and  pass  upon  the 
merits  of  the  claim. 

Bat  in  this  case  the  claimant  has,  in  the  exercise  of  an 
undoubted  right,  filed  his  petition  making  his  claim,  which  is 
properly  verified  and  proved,  the  foundation  of  his  action. 
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The  executor^  upon  a  mere  exception,  couched  in  the  fol- 
lowing language,  "Plaintiff  excepts  to  the  claim  of  S.  H. 
Horner  as  not  sufficiently  proven  as  to  services  and  quantity 
of  services/'  desired  to  defend  upon  the  ground  that  Horner 
had  no  legal  and  subsisting  claim  against  the  decedent's  estate. 

The  issues  to  be  tried  are  necessarily  issues  of  fact,  and 
can  not  be  properly  presented  except  by  appropriate  plead- 
ings. The  chancellor  may  and  frequently  does  submit  ques- 
tions of  fact  to  a  jury,  but  the  issues  are  always  made  up 
from  the  pleadings  in  the  action.  We  are  aware  of  no  state 
of  case  in  which  the  chancellor  can  compel  a  petitioner  to 
establish  his  cause  of  action  or  any  fact  essential  thereto  to 
the  satisfiiction  of  a  jury  until  he  -has  first  required  the  de- 
fendant to  answer,  and  has  thereby  ascertained  whether  or  not 
the  existence  of  the  fact  is  denied. 

According  to  the  provisions  of  the  Civil  Code  of  Practice, 
a  party  against  whom  a  cause  of  action  is  presented,  whether 
at  law  or  in  equity,  and  whether  by  an  original  or  cross- 
petition,  or  by  answer  when  it  is  in  the  nature  of  a  set-off  or 
counter-claim,  can  not  make  defense  without  pleading  in  some 
form  his  grounds  of  defense,  and  ordinarily  he  must,  if  re- 
quired, verify  his  pleading.  Section  142  of  the  Civil  Code 
excepts  certain  cases  from  the  rule  requiring  verification,  but 
the  present  case  does  not  come  within  any  of  the  exceptions. 

We  are  of  opinion  that  the  chancellor,  under  the  circum- 
stances of  this  case,  should  have  required  appellee  to  state  his 
grounds  of  defense  in  the  form  of  an  answer,  or  in  the  form 
of  an  exception,  containing  the  denials  or  allegations  of  facts 
necessary  to  present  a  defense,  and  that  he  should  have  been 
required  to  verify  such  pleading  or  exception. 

We  see  no  reason  why  a  personal  representative  who  insti- 
tutes an  action  to  settle  the  estate  in  his  hands,  and  thereby 
compels  the  creditors  to  prosecute  their  claims  by  making 
themselves  parties  to  such  action,  shall  be  allowed  to  escape 
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the  observance  of  such  of  the  rules  of  practice  established 
by  the  Civil  Code  as  are  of  universal  application,  and  which 
he  would  without  doubt  have  been  required  to  observe  had 
he  been  sued  at  law. 

The  impropriety  of  such  a  practice  is  forcibly  illustrated 
by  this  case.  Upon  a  mere  exception  as  to  the  sufficiency 
of  the  proof  accompanying  the  claim  the  executor  was  allowed 
to  defend  upon  the  ground  that  the  services  charged  for  were 
rendered  gratisy  with  no  expectation  upon  the  part  of  the 
decedent  to  pay,  and  with  no  intention  upon  the  part  of 
Homer  to  exact  payment;  and  also  that  Harris  during  his 
life-time  had  in  some  way  paid  or  compensated  Homer  for 
all  the  services  rendered.  Homer  could  not  have  antici- 
pated these  defenses,  and  ought  not  to  have  been  required 
to  meet  them  when  presented  for  the  first  time  upon  the  trial 
by  the  jury.  Further  than  this,  it  is  possible  the  executor 
could  not  have  trothfuUy  verified  an  answer  or  other  plead- 
ing setting  up  such  grounds  of  defense. 

The  judgment  rejecting  Homer's  claim  is  reversed.  Upon 
the  return  of  the  cause  the  executor  should  be  required  to 
answer.  If  he  fails  to  do  so  within  a  reasonable  time.  Homer 
should  have  judgment  for  the  value  of  all  services  rendered 
at  the  instance  and  for  the  benefit  of  the  decedent  or  his 
fiunUy. 
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Case  80— PETITION  EQUITY— Oct.  29, 

TanneF  v.  Grant. 

APPEAL  FBOM  CLARK  CIBGUIT  GOUBT. 

1.  On  a  joint  judgment  OB  DEGBSE  against  eSYEItAXi  THB  SLBOO- 

TiON  MUST  BE  JOINT.  (Revised  Statutes,  chap.  ^^  sec  3,  ait  2, 
1  Stanton,  473.)  The  execution  nntst  be  joint;  it  can  not  be  otherwise 
and  be  lawful. 

2.  An  execution  on  a  joint  judgment,  issued  against  one  onlf  of  the  de- 

fendants, was  issued  in  violation  of  the  statute,  and  conferred  no 
authority  on  the  sheriff  to  take  a  replevin-bond ;  nor  was  the  judg- 
ment merged  by  the  bond. 

Z.  GiBBONSj For  Appellant, 

CITE© 
Revised  Statutes,  chap.  36,  art.  2,  sec  8. 
Civil  Code,  sec.  319. 
2  J.  J.  Marsh.  481,  Sanders's  adm'r  v.  Buck,  &c. 

HuBTON  &  BucKNER, For  Appellee, 

CITED 
EEardin,  518,  Blackburn  v.  Bilbo,  &c. 

4  B.  Mon.  .305,  Miller  v.  Commonwealth. 
8  Bush,  132,  Commonwealth  v.  Merrigan. 
1  Mon.  90,  Crutchers  v.  Wolf. 

1  Mon.  249,  Justices  of  Mason  County  y.  Lee. 

5  Mon.  404,  Stevens  v.  Wallace. 

1  B.  Mon.  239,  Williamson  v.  Logan. 

2  B.  Mon.  304,  Kouns  v.  Bank  of  Kentucky. 
1  Duvall,  Thornton  v.  McGrath. 

CHIEF  JUSTICE  PETERS  delivebed  the  opinion  op  the  goubt. 

This  suit  in  equity  was  brought  by  appellant  to  enjoin 
appellee  from  suing  out  an  execution  on  a  replevin -bond 
executed  by  appellant  and  his  surety  to  appellee. 

It  is  alleged  in  the  petition  that  appellee  recovered  a  joint 
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judgment  iu  the  Clark  Circuit  Court  a^iufit  appellant  and 
James  Hainey^  and  tb^t  be  caused  an  execution  to  issue 
thereon  against  appellant  alone,  directed  to  the  sheriflP  of 
the  county  of  Fayette,  and  while  it  was  in  the  hands  of  the 
sheriff  aforesaid  appellant  replevied  the  same ;  that  Rainey, 
the  other  defendant  against  whom  the  judgment  was  recov- 
ered, was  living  when  said  execution  issued,  and  is  still  living ; 
that  said  execution  was  issued  without  authority  of  law  and 
was  void ;  and  that  the  aot  of  the  sheriff  in  taking  the  bond 
was  illegal  and  the  bond  void.  A  demurrer  to  the  petition 
was  sustained,  and  appellant  declining  to  amend,  the  same  was 
dismissed,  and  he  has  appealed. 

The  only  questions  to  be  decided  are  whether  the  execution 
was  lawfully  issued ;  and  if  it  was  not,  can  the  appellant  avail 
himself  of  the  absence  of  legal  authority  for  suing  it  out  after 
replevying  it? 

Subsec.  2  of  sec.  3,  art.  2,  chap.  36,  Bevised  Statutes, 
1  Stanton,  473,  declares  that  ^^on  a  joint  judgment  or  decree 
against  several  the  execution  mvM  be  joint.^^  It  is  not  merely 
directory  nor  advisory;  the  language  is  imperative:  where 
the  judgment  or  decree  is  against  several  jointly,  as  a  legal 
necessity  the  execution  must  be  joint;  it  can  not  otherwise  be 
lawful.  Regarding  the  allegations  of  the  petition  as  true,  and 
they  must  be  so  considered  for  the  purposes  of  the  demurrer, 
the  execution  was  sued  out  against  appellant  alone  in  direct 
violation  of  the  statute  supra,  and  conferred  no  authority  on 
the  sheriff  to  take  the  replevin-bond;  nor  was  the  judgment 
merged  by  the  bond. 

But  it  is  insisted  by  appellee  that  as  appellant  voluntarily 
executed  the  bond,  and  thereby  delayed  him  three  months  in 
the  collection  of  his  debt,  he  should  not  be  permitted  to  go 
behind  the  bond  to  question  the  validity  of  the  execution. 
That  argument  might  be  more  plausible  if  appellee  had  not 
by  his  own  illegal  act  Qontributed  or  directly  caused  the  injury 
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of  which  he  complains.  He  had  a  joint  judgment^  and  it  is 
difficult  to  perceive  how  he  could  be  prejudiced  by  issuing 
his  execution  against  both  of  the  defendants,  having  it  in  his 
power  to  give  to  the  officer  such  directions  as  to  the  collec- 
tion of  the  money  as  would  be  just  to  both  of  them,  when  it 
might  have  been  very  oppressive  on  appellant  to  compel  him 
to  arrange  the  whole  of  the  debt. 

One  of  the  reasons  for  the  enactment  doubtless  was  that 
executions  should  correspond  with  the  judgments  on  which 
they  issued,  and  when  satisfied  no  doubt  could  arise  as  to  the 
identity  of  the  transactions;  and  this  case  serves  to  illustrate 
the  wisdom  of  the  law.  The  judgment  in  this  case  is  against 
Tanner  and  Eainey  in  the  Clark  Circuit  Court.  An  execution 
was  issued,  directed  to  the  sheriff  of  Fayette  County,  against 
Tanner  alone.  He  might  have  paid  it,  and  it  might  have  been 
returned  satisfied ;  and  if  at  some  future  day  another  execu- 
tion should  issue  on  said  judgment,  directed  to  the  sheriff  of 
Clark  County,  against  Rainey  alone,  who  can  not  see  that 
trouble  might  arise  in  obtaining  proof  aliunde  the  record 
which  would  be  necessary  to  show  that  the  execution  issued 
against  Tanner  alone  to  Fayette,  and  paid  by  him,  was  a 
satisfaction  of  the  joint  judgment  against  both  ? 

In  every  case  cited  by  appellee  to  sustain  his  position  the 
execution  was  properly  issued  against  all  the  defendants  and 
was  without  legal  objection,  and  the  only  irregularity  was  in 
the  officer  in  permitting  a  part  of  the  defendants  to  replevy 
the  debt  and  not  making  all  of  them  join  in  the  bond.  In 
that  class  of  cases  the  bonds  are  held  to  be  valid  and  the 
judgments  merged  by  them,  because  the  executions  conferred 
authority  on  the  officer  to  take  them ;  but  we  have  not  been 
referred  to  a  case  where  the  execution  was,  as  in  this  case, 
illegal,  and  the  replevin-bond  taken  under  such  an  execution 
was  held  valid,  and  we  are  not  aware  of  any  such  case. 
Indeed  we  can  not  doubt,  if  there  had  been  such  a  case,  the 
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learned  and  very  vigilant  counsel  would  have  cited  us  to  it. 
The  demurrer  should  therefore  have  been  overruled. 

Consequently  the  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  overrule  the  demurrer  and  for 
further  proceedings  consistent  herewith. 


Case  31— APPEALS— JUSTICES'  COURTS— Oct.  31.  im" 


Bennett  v.  Thompson. 

APPEAL   FBOM  LEWIS  CIBOUIT   OOTTBT. 

Is  APPEALS  FROM  JUSTICES'  TO  CIBCUrT  COURTS  the  circuit  COUft  ha8 
power  only  to  render  judgment  for  the  plaintiff  for  whatever  may 
appear  to  be  due  him ;  or,  if  nothing  is  found  to  he  due,  then  to 
dismiss  the  action;  or,  if  the  appeal  is  not  regularly  prosecuted  or 
the  court  has  no  jurisdiction,  to  dismiss  the  appeal;  and  until  some 
one  of  these  things  is  done  the  case  remains  in  the  circuit  court. 

The  circuit  court  can  not  adjudge  that  the  justice's  judgment 
"  he  reversed,"  etc. 

Such  judgment  of  reversal  is  a  nullity,  and  the  case  still  re- 
mains pending  in  the  circuit  court ;  and 

The  appeal  to  the  Court  of  Appeals  to  reverse  such  a  judgment 
of  the  circuit  court  is  dismissed. 

B.  r.  Bennet, For  Appellant, 

CITED 
Civil  Code,  sections  27,  66,  822. 
5  American  Reports,  199. 
16  B.  Mon.  555,  Fatten  v.  McCane.  ^ 

Geo.  M.  Thomas, For  Appellee, 

CITED 
Civil  Code,  section  16. 

Revised  Statutes,  act  of  Feb.,  1858, 1  Stanton,  861. 
1  Met.  566,  Tipton  y.  Chambers. 
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1  Met.  449,  Clark^s  heirs  v.  Lusk,  Ac. 
1  Met.  895,  Brandies,  &c.  v.  Stewart. 
5  Dana,  696,  Williams  v.  Wilson. 
7  Dana,  168,  Bassett  v.  Oldham. 

JUDGE  OOFER  deliybked  the  opiNioisr  op  the  ootjkt. 

Bennett  sued  Thompson  &  Bailey  in  a  justice's  court  upon 
an  acoount  for  thirty  dollars^  and  before  trial  amended  his 
account  so  as  to  claim  a  judgment  for  fifty  dollars. 

The  case  was  tried,  and  the  court  rendered  judgment  for 
the  plaintiff  for  thirty  dollars.  From  that  judgment  an  ap- 
peal was  prayed  and  prosecuted  directly  to  the  circuit  court, 
where  the  following  order  was  made :  "  The  parties  appeared 
by  attorneys,  and  by  agreement  the  law  and  facts  are  sub- 
mitted to  the  court.  The  appellant  Bailey  having  died,  the 
suit  is  abated  as  to  him,  and  the  court,  being  sufficiently 
advised,  adjudges  that  the  judgment  of  the  court  below  be 
reversed,  and  that  the  appellants  recover  of  the  appellee 
their  cost  herein  and  in  the  court  below  expended.'^ 

Bennett's  motion  for  a  new  trial  having  been  overruled, 
he  has  appealed,  and  the  appellee  Thompson  has  moved  to 
dismiss  the  appeal  on  the  ground  that  the  foregoing  is  not  a 
final  order,  and  therefore  this  court  has  no  jurisdiction. 

Section  849  of  the  Civil  Code  provides  that  appeals  firom 
judgments  of  the  courts  of  justices  of  the  peace  "shall  be 
docketed  and  stand  for  trial  as  actions  by  ordinary  proceed- 
ings. The  action  shall  be  tried  anew  as  if  no  judgment  had 
been  rendered.'' 

It  results  from  this  provision  that  the  order  made  by  the 
#rcuit  court  in  this  case  did  not  dispose  of  the  action  or  put 
an  end  to  the  litigation,  or  in  any  way  determine  the  rights 
of  the  parties.  The  order  is  therefore  not  final,  and  the  case 
is  still  pending  in  the  circuit  court.  The  effect  of  the  appeal 
was  to  so  far  annul  the  judgment  of  the  justice  as  to  render 
it  ineffectual,  and  to  deprive  the  justice  of  any  further  power 
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in  the  case,  except  the  appeal  should  be  dismissed  by  the 
circuit  court.  The  reversal  of  the  judgment  was  a  nullity. 
The  only  power  the  court  had  was  to  render  judgment  for 
the  plaintiff  for  whatever  might  appear  to  be  due  him;  or 
if  nothing  was  found  to  be  due,  then  to  •  dismiss  the  action ; 
or  if  the  appeal  was  not  regularly  prosecuted  or  the  court 
had  no  jurisdiction,  to  dismiss  the  appeal;  and  until  some  one 
of  those  things  is  done  the  case  remains  in  court. 
Wherefore  the  appeal  is  dismissed. 


Case  82— PETITION  EQUITY—Nov.  4. 

Second  Nat.  Bank  of  Louisville  v.  Nat.  State 
Bank  of  New  Jersey. 

appeal  from  louisville  chancery  court. 

1.  National  banks  have  no  lien  on  stock  for  debt  op  the  stock- 

holder.—  No  banking  association  organized  under  the  national 
currency  act  of  1864  can  by  virtue  of  its  articles  of  association  or 
any  by-laws  create  or  hold  a  lien  on  its  stock  to  secure  the  indebt- 
edness of  the  stockholder  to  it.  (The  Bank  v.  Lanier,  11  Wallace, 
369;  BuUard  v.  Bank,  18  Wallace,  689.) 

2.  The  powers  op  an  assionee  in  bankruptcy  are  in  no  sense 

judicial,  and  his  acts  bind  only  those  whom  he  represents.  In 
the  sale  of  the  estate  of  a  bankrupt  he  acts  only  for  the  creditors 
who  prove  their  claims,  and  in  such  matters  he  can  conclude  the 
rights  of  no  one  else. 

3.  Power  of  bankrupt  courts  over  liens  on  bankrupt's  prop- 

erty.— Bankrupt  courts  are  empowered  when  called  on  by  a  party 
in  interest  to  ascertain  and  liquidate  all  liens  and  other  specific 
claims  on  the  property  of  the  bankrupt,  and  for  that  purpose  may 
compel  all  parties  holding  liens  or  asserting  claims  to  any  portion 
of  the  bankrupt's  estate  to  appear  before  and  submit  such  liens  or 
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claims  to  its  adjudication ;  but  this  jurisdiction  is  not  required  to 
be  exercised  in  all  cases. 

4.  Powers  of  assignee  in  regard  to  liens. — Section  20  of  the  bank- 

rupt act  invests  the  assignee  with  the  right,  independent  of  the 
sanction  of  the  court,  to  release  to  a  secured  creditor  the  bankrupt's 
right  of  redemption,  or  to  sell  the  property  subject  to  the  claim  of 
such  creditor.  If  the  creditor  and  the  assignee  can  not  agree  as  to 
the  value  of  the  property,  or  if  the  assignee  entertains  doubts  as  to 
the  validity  of  the  creditor's  debt,  he  may  by  petition  in  the  bank- 
rupt proceeding  have  the  property  sold  by  the  judgment  of  the 
court,  or  he  may  require  the  creditor  to  establish  the  validity  of 
his  debt. 

5.  Assignee  may  abandon  all  claims  to  encumbered  propebtt.— 

If  the  assignee  and  the  general  creditors  are  satisfied  that  a  debt 
against  the  bankrupt  is  valid,  and  that  property  pledged  to  secure 
it  is  not  of  value  more  than  sufficient  to  pay  it,  he  may  abandon 
all  claim  to  such  property  and  leave  it  to  be  subjected  by  the  cred- 
itor holding  the  lien. 

6.  State  courts  have  jurisdiction  to  subject  such  property  when  so 

abandoned  to  the  satisfaction  of  the  creditor's  claim,  and  may  afford 
him  any  relief  touching  such  property  as  he  would  have  been  en- 
titled to  if  the  proceedings  in  bankruptcy  had  never  been  insti- 
tuted. (Payne  &  Bro.  v.  Able,  7  Bush,  344;  Stoddard  v.  Locke, 
43  Vt.  374.) 

MuiR,  BiJUR  &  Davie,  I  F     A      11    t 

Lee  &  BoDMAN; .  .  .  .  / ^^      ' 

CITED 

Deady's  Bep.  434,  In  re  Wallace. 
Angell  &  Ames  on  Corporations,  661. 
Bouvier*8  Institutes,  108. 
Ord  on  Usury,  131. 
Blyndenburgh  on  Usury,  106. 
Civil  Code,  sections  439,  444. 

7  Bush,  344,  Payne  A  Bro.  v.  Able. 

1  Met.  482,  Dodd  v.  King. 

3  Met.  96,  Haney  v.  Tempest. 

8  Bush,  402,  Maddox  v.  Fox. 

7  Bush,  372,  Burbank  v.  Posey. 

2  Vernon,  161,  Hitchcock  v.  Sedgewick. 

3  Story,  391,  Morse  v.  Godfrey. 

7  How.  643,  Shawhan  v.  Wherrett 
1  Met.  309,  Miles  v.  Collins. 
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3  Met  285,  Muhling  v.  Battler. 

1  Met  628,  Lee  v.  Smead. 

5  Maas.  611,  Baker  v.  Wheaton. 

5  B.  Mon.  8,  Qraham  v.  Hunt. 

9  B.  Mon.  44,  Egbert  v.  McMichael. 
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2  Marsh.  108,  Hawkins  v.  King. 
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3  Esp.  81,  Spears  v.  Hartly. 
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8  Bankrupt  Reg.  188,  In  re  Jordan. 

1  Hare,  248,  Tomlin  v.  Tomlin. 

1  Russell  &  Mylne,  353,  Shewen  v.  Vonderhbrgt 
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52  Maine,  509,  Showhegan  Bank  v.  Cutler. 

48  Barb.  195,  Taylor  v.  Hutton. 

56  Penn.  St  R.  82,  Thorp  v.  Wegefarth. 

14  Wallace,  95,  Traders'  Bank  v.  Campbell. 

26  Conn.  144,  Vansands  v.  Middlesex  County  Bank. 

16  B  Mon.  5,  Wight  v.  Shelby  B.  R.  Co. 

100  Mass.  883,  Shaw  v.  Carter. 

JUDGE  LINDSAY  delivered  the  opinion  op  the  court. 

In  the  year  1866  Spencer  Soott,  who  was  then  the  owner 
of  one  hundred  and  seventy  shares  of  the  capital  stock  of  the 
Second  National  Bank  of  Louisville,  and  who  was  largely 
indebted  to  the  National  State  Bank  of  Newark,  New  Jersey, 
delivered  to  said  last-named  bank  as  a  security  for  his  indebt- 
edness the  certificate  of  his  ownership  of  the  stock  in  the 
Louisville  bank.  At  the  time  of  the  delivery  he  signed  the 
blank  form  of  transfer  printed  on  the  back  of  the  certificate. 
He  afterward  borrowed  other  sums  of  money  on  the  faith 
of  this  security;  and  finally  the  Newark  bank,  pursuant  to 
its  authority  in  the  premises,  filled  up  the  printed  form  of 
transfer,  which  now  reads  as  follows: 

"For  value  received  I  hereby  assign  and  transfer  to  the 
National  State  Bank  of  Newark,  New  Jersey,  all  the  shares 
of  the  within  mentioned  stock,  and  do  hereby  constitute  and 
appoint  V.  Rose  attorney  to  transfer  the  same  on  the  books 
of  the  bank. 

"Witness  my  hand  this  3d  day  of  October,  1866. 

Sp£nc£r  Scott. 
"Attest :    EiCHA  rd  Schell.^' 

In  March,  1868,  Rose,  the  attorney,  applied  to  appellant 
to  be  allowed  to  make  the  stipulated  transfer;  but  permis- 
sion was  refused,  upon  the  ground,  as  claimed  by  appellant, 
that  it  held  a  lien  on  the  shares  of  stock  so  transferred  to 
secure  the  payment  of  certain  indebtedness  from  Scott  to  it. 
Subsequent  to  all  this  Scott  filed  his  petition  in  the  District 
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Court  of  the  United  States  for  the  District  of  New  Jersey, 
and  was  adjudged  a  bankrupt^  and  upon  final  hearing  was 
discharged  from  the  payment  of  all  debts  provable  under  the 
bankrupt  act. 

To  this  proceeding  appellee  was  not  made  a  party.  It  was 
not  reported  as  a  creditor  of  Scott,  nor  was  the  bank-stock 
in  its  hands  reported  as  part  of  the  estate  of  the  bankrupt. 
So  far  as  this  record  shows  it  had  no  notice  of  the  proceed- 
ings in  bankruptcy  further  than  may  be  implied  from  the 
publications  made  pursuant  to  sections  14  and  29  of  the 
bankrupt  act. 

In  May^  1870,  appellee  brought  its  suit  in  equity  in  the 
Louisville  Chancery  Court  to  compel  appellant  to  transfer 
upon  its  books  the  shares  of  stock  named  in  the  certificate 
in  accordance  with  the  assignment  on  the  back  thereof,  and 
to  account  for  the  dividends  that  had  accrued  on  such  shares 
of  stock  subsequent  to  the  3d  day  of  October^  1866. 

As  matter  of  defense  appellant  avers  want  of  knowledge  or 
information  as  to  Scott's  indebtedness  to  the  Newark  bank 
and  as  to  the  assignment  or  transfer  of  the  certificate  of 
stock.  Both  these  facts  are  satis&ctorily  established  by  the 
evidence  in  the  case. 

It  is  also  intimated  that  the  arrangement  between  Scott 
and  the  appellee  was  fraudulent ;  but  as  there  is  no  direct  or 
specific  charge  of  fraud,  the  argument  of  counsel  touching 
said  intimation  need  not  be  further  noticed. 

Appellant  alleges  that  in  1866,  when  the  transfer  of  the 
certificate  of  stock  is  claimed  to  have  been  made,  and  at  all 
times  after  that  date  and  up  to  the  filing  of  Scott's  petition 
in  bankruptcy,  he  was  indebted  to  it  in  an  amount  greatly 
exceeding  the  value  of  all  the  stock  standing  on  its  books 
in  his  name,  and  that  under  and  by  virtue  of  its  articles  of 
association  and  by-laws  it  held  a  lien  on  said  stock  to  secure 
the  payment  of  all  debts  due  and  owing  by  Scott.    It  also 
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alleges  that  it  appeared  in  the  bankrupt  court  and  proved 
its  said  debts  and  asserted  its  lien^  and  that  it  was  recog- 
nized and  upheld  by  that  court.  And  further,  that  by 
agreement  with  the  assignee  it  was  allowed  to  retain  all  the 
stock  standing  in  Scott's  nam^  by  crediting  its  debts  l^y  the 
agreed  value  thereof,  and  that  this  arrangement  or  agreement 
was  reported  to  and  approved  by  the  court,  and  therefore  that 
it  holds  the  stock  entirely  freed  from  the  claim  of  appellee 
or  of  any  one  else. 

As  a  second  general  ground  of  defense,  appellant  insists  that 
the  discharge  granted  to  Scott  extinguished  appellee's  debts,  and 
that  as  a  necessary  result  its  security  was  also  extinguished; 
and  it  also  claims  that  by  reason  of  appellee's  failure  to  appear 
in  the  bankrupt  court  and  assert  its  lien  it  has  forfeited  all 
right  to  hold  the  stock  as  security  for  its  debts,  and  that  it 
can  now  have  no  relief  at  the  hands  of  a  state  court. 

The  claim  of  the  Louisville  Bank  to  a  lien  on  the  stock 
under  and  by  virtue  of  its  articles  of  association  or  by-laws 
can  not  be  maintained.  This  question  is  settled  beyond  all 
controversy  by  the  two  cases  of  the  Bank  v.  I/anier  (11  Wal- 
lace, 369)  and  BuUard  v.  Bank  (18  Wallace,  589).  No  banking 
association  organized  under  the  national  currency  act  of  1864 
can  create  or  hold  such  liens. 

If  therefore  appellant  can  hold  the  stock  under  a  claim  of 
title  in  itself,  it  must  have  acquired  its  title  independent  of 
such  supposed  lien.  Its  claim  of  ownership  must  be  supported 
by  its  contract  or  agreement  with  the  assignee  of  Scott  or  by 
some  order  or  judgment  of  the  bankrupt  court. 

An  inspection  of  the  record  of  the  proceedings  had  in  the 
bankrupt  court  in  the  matter  of  Spencer  Scott  develops  the 
&ct  that  said  court  did  not  sell  or  attempt  to  sell  the  stock  in 
controversy,  and  did  not,  directly  nor  indirectly,  determine 
that  appellant's  pretended  lien  on  such  stock  was  valid  and 
enforoeable.      The  assignee  reported  to  the  court  that  the 
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Second  National  Bank  of  Louisville  claimed  a  lien  on  this  as 
well  as  all  other  stock  standing  on  its  books  in  the  name  of 
Scott^  and  that  its  debts  against  the  bankrupt  amounted  in  thfi 
aggregate  to  more  than  the  value  of  all  such  stock. 

Upon  the  filing  of  this  report  the  register  was  directed  to 
ascertain  the  validity  and  amount  of  all  claims  against  the 
estate  of  the  bankrupt^  and  how  much  they  or  any  of  them 
should  be  reduced  on  account  of  the  creditors  holding  se- 
curities of  any  kind. 

The  register  ascertained  the  amount  of  appellant's  claims 
and  deducted  therefrom  the  value  of  certain  bank-stocky  in- 
cluding the  stock  in  controversy,  because,  as  he  said,  "said 
bank  claims  a  lien  under  their  by-laws''  on  such  stock.  Upon 
reading  this  report  the  court  ordered  that  it  be  confirmed  and 
approved  in  all  things,  and  that  the  assignee  should  proceed 
to  settle  and  distribute  the  bankrupt's  estate  upon  the  basis 
suggested  by  the  register. 

The  validity  of  appellant's  pretended  lien  was  not  called  in 
question,  and  no  order  or  judgment  relating  thereto  was  made 
or  rendered.  The  court  did  not  direct  a  sale  of  the  stock, 
and  hence  appellant  can  not  hold  title  to  it  as  a  purchaser 
from  the  court.  The  assignee,  not  deeming  it  his  duty  to 
enter  into  a  contract  with  appellant,  exercised  the  power  con- 
ferred on  him  by  the  20th  section  of  the  bankrupt  act,  and  by 
agreement  with  appellant  ascertained  the  value  of  the  stock, 
and  deducted  such  value  from  the  amount  of  its  claims  against 
the  bankrupt's  estate.  That  agreement  was  made  out  of  court, 
and  of  course  invested  appellant  with  no  other  or  greater  title 
than  the  assignee  could  lawfully  dispose  of.  The  powers  of 
that  officer  are  in  no  sense  judicial,  and  his  acts  bind  only 
those  whom  he  represents.  In  the  sale  of  the  estate  of  t 
bankrupt  he  acts  only  for  the  creditors  who  prove  their  claims, 
and  in  such  matters  he  can  conclude  the  rights  of  no  one  else. 

Appellee  did  not  prove  its  debts  against  Scott.     It  was  not 
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made  a  party  to  the  bankrupt  proceedings.  It  was  not  called 
on  bj  the  assignee  or  by  any  creditor  to  assert  its  lien  on  the 
stock  in  the  bankrupt  court.  Its  rights  therefore  were  not 
affected  by  any  act  of  the  assignee. 

Such  being  the  case^  the  claim  of  appellee  can  not  be 
resisted^  unless  by  its  failure  to  prove  its  debts  and  assert  its 
lien  in  the  bankrupt  proceedings  it  forfeited  a  right  acquired 
through  a  contract  honestly  made  and  ftiUy  and  completely 
executed  months  before  Scott  filed  his  petition  in  bankruptcy. 

It  is  insisted  with  earnestness  and  zeal  that  appellee^s  in- 
terest in  the  bank-stock  was  thus  lost.  We  are  cited  to  cases 
which  seem  to  support  this  construction  of  the  various  pro- 
visions of  the  bankrupt  act.  Among  others  the  cases  of 
Davis^  assignee  v.  Carpenter  (2  National  Bankrupt  Register^ 
891)  and  In  re  Snedaker  (3  National  Bankrupt  Register,  629). 
It  is  to  be  observed^  however,  that  in  each  of  these  cases  the 
secured  creditor  was  required  by  the  assignee  to  come  into  the 
bankrupt  court  and  submit  the  validity  of  his  debt  and  the 
ascertainment  and  liquidation  of  his  lien  to  its  adjudication. 
The  courts  need  have  asserted  no  greater  jurisdiction  in 
matters  of  bankruptcy  than  that  they  had  power  to  afford  the 
relief  asked;  and  when  they  assumed  to  decide  that  in  cases 
of  bankruptcy  liens  upon  or  specific  claims  to  portions  of  the 
bankrupt's  estate  must  ex  necessitate  be  enforced  in  the  bank* 
rupt  court  they  were  outside  of  the  cases  before  them,  and 
their  decisions  are  not  therefore  entitled  to  the  same  considera- 
tion as  though  they  had  been  rendered  upon  questions  directly 
in  issue.  But,  aside  from  this,  we  are  persuaded  that  the 
doctrine  thus  seemingly  announced  is  contrary  to  the  spirit 
and  intention  of  the  bankrupt  act  and  in  conflict  with  the 
decided  weight  of  authority. 

The  bankrupt  act  provides  for  the  preservation  of  liens 
and  securities  of  almost  all  descriptions.  The  bankrupt 
oonrts  are  empowered  when  called  on  by  a  party  in  interest 
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to  ascertain  and  liquidate  all  liens  and  other  specific  claims 
on  the  property  of  the  bankrupt^  and  for  that  purpose  may 
compel  all  parties  holding  liens  or  asserting  claim  to  any 
portion  of  the  bankrupt's  estate  to  appear  before  it  and 
submit  said  liens  or  claims  to  its  adjudication.  But  beoaose 
it  has  this  jurisdiction  it  by  no  means  follows  that  it  must 
necessarily  exercise  it  in  all  cases. 

The  20th  section  of  the  act  provides  that  ^^  when  a  creditor 
has  a  mortgage  or  pledge  of  real  or  personal  property  of  Ae 
bankrupt,  or  a  lien  thereon  for  securing  the  payment  of  a 
debt  owing  to  him  from  the  bankrupt^  he  shall  be  admitted 
as  a  creditor  only  for  the  balance  of  the  debt  after  deducting 
the  value  of  such  property,  to  be  ascertained  by  agreement 
between  him  aud  the  assignee^  or  by  a  sale  thereof^  to  be 
made  in  such  manner  as  the  court  shall  direct;  or  the  cred- 
itor may  release  or  convey  his  claim  to  the  assignee  upon  such 
property,  and  be  admitted  to  prove  his  whole  debt.  If  the 
value  of  the  property  exceeds  the  sum  for  which  it  is  so  held 
as  security,  the  assignee  may  release  to  the  creditor  the  bank- 
rupt's right  of  redemption  therein  on  receiving  such  excess, 
or  he  may  sell  the  property  subject  to  the  daim  of  the  creditor 
thereon;  and  in  either  case  the  assignee  and  creditor  respectively 
shall  execute  all  deeds  and  writings  necessary  or  proper  to  . 
consummate  the  transaction.  If  the  property  is  not  so  sold  or 
released  and  delivered  up,  the  creditor  shall  not  prove  any  pari 
of  his  debt." 

From  this  section  it  is  clear  that  the  assignee  who  represents 
such  creditors  as  prove  their  claims  i^ainst  the  estate  of  the 
bankrupt  is  invested  with  the  right,  independent  of  the  sanotioD 
of  the  court,  to  release  to  the  secured  creditor  the  bankrupt's 
right  of  redemption,  or  to  sell  the  property  subject  to  the 
claim  of  such  creditor.  If  the  creditor  and  the  assignee  can 
not  agree  as  to  the  value  of  the  property,  or  if  the  assignee 
entertains  doubts  as  to  the  validity  of  the  creditor's  debts^  he 
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mftv  by  petition  io  the  bankrupt  proceedings  have  the  prop- 
erty sold  by  the  judgment  of  the  court,  or  he  may  require  the 
creditor  to  establish  the  validity  of  his  debt.  But  if  he  and 
the  general  creditors  are  satisfied  that  the  debt  is  valid  and 
that  the  encumbered  property  is  not  of  value  more  than  suffi- 
cient to  pay  it^  he  may  abandon  all  claim  to  such  property,  and 
leave  it  to  be  subjected  by  the  creditor  holding  the  lien.  In 
such  a  case  to  ask  the  bankrupt  court  to  assert  its  jurisdiction 
and  force  the  creditor  to  prove  his  claim  would  not  only  not 
add  any  thing  to  the  amount  to  be  distributed  among  the  unse- 
cured creditors,  but  such  a  course  might  result  in  reducing  the 
dividends  to  which  they  would  otherwise  be  entitled. 

Tn  re  Mebone  (3  N.  B.  Reg.)  it  was  held  that  it  is 
no  part  of  the  duty  of  the  assignee  to  petition  for  the  sale 
of  encumbered  property  unless  he  shall  believe  that  such  a 
sale  will  create  a  larger  fund /or  distribviion  among  the  eredUors 
generally  than  a  sale  made  by  the  sheriff  of  the  state  or  by  the 
mortgagee. 

In  re  the  Iron  Mountain  Company  of  Lake  Champlain 
(4  N.  B.  Reg.  645)  Judge  Woodruff  says,  "But  where  no 
advantage  can  result  to  the  estate  of  the  bankrupt  I  see 
no  reason  why  the  court  should  interfere  when  neither  the 
assignee  nor  any  creditor  invokes  such  interference,  and  it 
appears  without  contradiction  that  the  equity  of  redemption 
k  of  no  value. 

Afler  further  discussion  he  proceeds,  "  Whether  the  prop- 
erty when  sold  in  foreclosure  shall  produce  one  half  or  only 
one  foarth  of  the  amount  of  the  mortgage  is  not  of  the  least 
moment.  Uie  claimants  of  the  Hen,  by  electing  to  pursue  tlie 
mortgaged  premises,  will  deprive  themselves  of  any  right  to  prove 
ihdr  debt  in  bankruptcy  for  the  deficiency,  and  in  thai  view  it 
may  be  greatly  for  the  interest  of  the  general  creditors  to  permit 
siueh  election  to  be  carried  into  effect  and  thereby  enhance  the 
dividends  to  be  made  to  them/^ 
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There  are  numerous  cases  in  which,  upon  the  petition 
of  the  assignee  or  of  a  creditor,  the  bankrupt  courts  have 
enjoined  and  restrained  secured  creditors  from  proceediog  to 
enforce  their  liens  in  the  state  courts  or  from  themselves 
selling  the  encumbered  property,  and  compelled  them  to 
submit  their  claims  and  their  securities  to  the  jurisdiction 
of  those  courts ;  but  we  are  apprised  of  no  instance  in  which 
this  has  been  done  when  the  debt  was  conceded  to  be  valid 
and  the  encumbered  property  was  not  of  sufficient  value  to 
satisfy  it. 

When  in  the  exercise  of  the  discretion  left  to  the  assignee 
and  the  general  creditors  by  the  bankrupt  act  they  voluntarily 
abandon  all  claim  to  encumbered  property,  then  the  state  courts 
may  subject  such  property  to  the  satisfaction  of  the  creditor's 
claims,  and  may  afford  him  any  relief  touching  such  property 
as  he  would  have  been  entitled  to  if  the  proceedings  in  bank- 
ruptcy had  never  been  instituted.  This  court  so  held  in  the 
case  of  Payne  &  Brother  v.  Able  (7  Bush,  344).  It  was  so 
held  by  the  Supreme  Court  of  Vermont  in  Stoddard  v.  Locke 
(43  Vermont  Rep.  574)  and  by  the  Supreme  Court  of  Maine 
in  the  case  of  Leighton  v.  Kelley  (4  N.  B.  Reg.  472.) 

The  jurisdiction  of  state  courts  to  afford  relief  when  the 
secured  creditors  are  not  restrained  from  seeking  it  by  the 
bankrupt  courts  is  distinctly  recognized  by  the  United  States 
District  Court  for  California  In  re  Davis  (4  N.  B.  Reg.  723) 
and  by  Justice  Bradley  of  the  Supreme  Court,  sitting  as  a 
circuit  court,  in  the  case  of  Goddard  v.  Weaver  (6  N.  B.  Reg. 
440).  In  said  case  the  bankrupt  court  was  asked  to  set  mit 
a  sale  of  property  under  a  mortgage  made  by  a  sheriff  in 
Louisiana.  The  assignee  failed  to  show  that  the  act  of  the 
sheriff,  who  was  proceeding  under  the  state  laws,  would  ma- 
terially affect  the  interests  .of  the  general  creditors,  and  tiie 
judge  held  that  the  bankrupt  court  ought  not  to  interfere, 
saying,  in  language  at  once  expressive  and  forcible,  ^'I  know 
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of  DO  authorily  which  the  assignee  has  to  take  property  pos- 
sessed by  a  bankrupt^  except  as  bailee,  out  of  the  sheriff's 
bands  without  paying  the  debt  or  seeking  the  aid  of  courts 
sitting  in  bankruptcy;  and  if  the  sheriff  proceeds  to  sell,  I  am 
unable  to  see  any  thing  in  the  bankrupt  act  which  renders 
void  bis  acts  done  after  the  commencement  of  proceedings 
in  bankruptcy/' 

It  seems  perfectly  manifest  that  the  bankrupt  courts  are 
not  invested  by  Congress  with  sole  and  exclusive  jurisdiction 
over  a  bankrupt's  property,  and  that  the  assignee  and  general 
creditors  may,  if  they  deem  it  to  their  interest,  relinquish  by 
non-action  to  a  secured  creditor  the  title  to  property  upon 
which  he  holds  a  lien;  and  when  they. do  so  relinquish,  the 
jurisdiction  of  the  state  courts  to  perfect  or  enforce  the  title 
thus  acquired  can  not  be  questioned. 

It  is  just  this  character  of  title  or  claim  that  the  vice- 
chancellor  was  called  on  to  enforce  in  this  case.  By  the 
transfer  of  the  certificate  Scott  passed  to  appellee  at  least 
the  beneficial  ownership  of  the  stock.  The  delivery  of  pos- 
session was  as  complete  as  the  nature  of  the  property  pledged 
or  sold  admitted  of,  and  the  only  defect  in  appellee's  muni- 
ment of  title  was  the  non-transfer  of  the  stock  on  the  books 
of  the  Louisville  bank.  This  non-transfer  is  the  consequence 
of  the  wrongful  refusal  by  the  bank  when  Bose,  the  attorney, 
applied  to  make  the  transfer  in  1868.  It  can  not  therefore 
avail  it  any  thing  in  this  litigation. 

Appellee's  debts  against  Scott  amounted  at  the  time  of  his 
discharge  by  the  bankrupt  court  to  about  twenty-five  thousand 
dollars,  greatly  more  than  the  value  of  the  bank-stock  he 
had  pledged  to  secure  their  payment.  These  debts  are  proved 
to  be  genuine  and  valid.  The  bank-stock  is  bound  for  their 
payment.  Appellant,  as  a  purchaser  from  the  assignee  in 
bankruptcy,  is  entitled  to  the  stock  only  upon  condition  that 
it  will  redeem  it  by  satisfying  the  debts  for  which  it  is  pledged. 
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It  has  not  offered  to  do  so^  and  therefore  it  can  not  oomplain 
that  the  vice-chancellor  has  adjudged  that  it  shall  perfect 
and  recognize  appellee's  title  and  account  to  it  for  the  divi- 
dends that  have  accrued  on  the  stock  since  it  had  notice  of  the 
transfer.  As  appellant  claims  to  be  and  is  the  holder  of  all 
the  title  to  the  stock  passed  by  the  assignment  to  SootfB 
assignee,  Scott  and  his  said  assignee  are  only  nominal  parties 
to  the  action ;  and  that  was  no  reason  why  the  vice-chancellor 
should  not  proceed  to  judgment,  they  being  properly  in  ooart 
upon  constructive  service  of  process. 

The  judgment  appealed  from  is  affirmed. 
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APPEAL  FBOM  FATETTB  dKCUlT  00X7BT. 

1.  The  legal  effect  of  a  dedication  must  be  determined  bj  the 

terms  of  the  dedication,  and  not  by  the  intentions  of  the  dedicstor 
in  making  it. 

2.  Uses  streets  mat  be  put  to  and  rights  of  adjaceht  ucfi- 

OWNERS. — ^There  is  a  large  class  of  cases  in  which  no  recovery  cu 

be  had  for  injuries  to  adjacent  property  from  the  construction  of 

public  improvements  in  the  streets  of  towns  and  cities,  the  \o^ 

owner  holding  subject  to  the  right  of  the  public  to  use  the  street! 

for  any  purpose  not  inconsistent  with  the  uses  for  which  they  weie 

,  dedicated ;  but  lot-owners  have  a  peculiar  interest  in  the  adjacent 

I  street,  which  neither  the  local  nor  general  public  have,  in  the  natnie 

i  of  an  incorporeal  hereditament — a  franchise  the  right  to  whiek 

I  is  as  inviolable  as  the  property  in  the  lots  themselves.    (Lex.  A 

Ohio  B.  R.  Co.  y.  Applegate,  8  Dana,  294;  7  Ind.  88;  7  Ohio^  217; 

6  Peters,  481.) 
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STBUcnNO  8TBE£Ta  —  If  an  appropriation  of  a  street,  even  by 
legislative  and  municipal  sanction,  unreasonably  abridges  the  right 
of  adjacent  lot-owners  to  use  the  street  as  a  means  of  ingress  and 
egress,  they  are  thereby  deprived  of  a  property-right  without  com- 
pensation, and  an  action  will  He  against  the  person  or  corporation 
guilty  of  usurping  such  unreasonable  and  exclusive  use  for  the 
recovery  of  such  immediate  and  direct  damages  as  the  owner  may 
sustain. 

4.  What  amounts  to  an  obstruotion  of  a  street  by  a  railroap.— 

Where  a  railroad  has  been  so  located  in  a  street  as  to  deprive  the 
owner  of  an  adjacent  lot  of  the  means- of  ingress  and  egress  to  and 
from  his  lot  with  ordinary  vehicles  on  either  side  of  the  road  when 
trains  are  passing  or  standing  in  the  street,  he  may  recover  from  the 
railroad  company  such  damages  as  he  has  thereby  sustained. 

5.  Dahagb  froh  smoke,  soot,  or  fire  from  locomotives  thrown  or 

blown  into  or  against  adjacent  houses  in  such  case  will  entitle  the 
owner  to  recover  therefor. 

6.  The  measure  of  damage  in  such  cases  will  be  the  diminution  of 

the  value  of  the  property  occasioned  by  these  circumstances,  and 
not  the  difference  between  the  value  of  the  property  before  and 
after  the  building  of  the  road. 

7.  Single  reooyert  for  entire  injury  where  fermament. — ^In 

actions  for  injury  to  real  property  by  trespassers  the  plaintiff  can 
only  recover  compensation  for  the  injury  done  up  to  the  commence- 
ment of  the  action,  where  the  injury  is  not  permanent  and  enduring 
in  its  nature;  but  where  it  is  permanent  and  continuing  a  single 
recovery  may  be  had  for  the  whole  injury  to  result  from  the  acts 
complained  of. 

Bbeckikbidoe  &  BucKNEB^ For  Appellant; 

CITED 

Act  of  Virginia  of  1782,  8  Littell,  649. 

Act  of  Dec.  8, 1881  (sec.  20),  incorporating  city  of  Lexington. 
4  Dana,  Lex.  St  Ohio  B.  B.  Go.  v.  Applegate,  &c. 
9  Bush,  264,  Newport  &  Cincinnati  Bridge  Co.  v.  Foote,  &c. 
17  B.  Mon.  763,  L.  &  F.  R.  R.  Co.  v.  Brown. 

LkueCombs,  .   .1 ForAppeUee, 

D.  J.  FAIiOONER,   •  ) 

(Brief  not  in  record.) 
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JUDGE  COFEB  dblivebed  the  opikiok  ofths  ooubt. 

The  appellee  being  the  owner  of  a  lot  of  ground  in  the 
city  of  Lexington^  extending  from  Main  Street  back  to  the 
center  of  a  small  creek  called  ^^  Town  Fork^^'  graated  a  part 
of  his  lot  next  to  the  creek  to  the  city,  and  the  mayor  and 
council  proceeded,  pursuant  to  the  grant,  to  lay  out  and  con- 
struct thereon  a  street  called  Water  Street,  which  has  been 
kept  open  and  used  as  a  common  highway  of  said  city  since 
about  the  year  1833. 

Continuing  to  own  and  occupy  the  ground  between  Main 
and  Water  streets,  the  appellee  in  1868  erected  four  double 
tenement -houses,  fronting  on  Water  Street  and  extending 
nearly  to  the  line  of  the  street,  which  he  rented  for  between 
eight  and  nine  hundred  dollars  per  annum. 

In  1869  the  General  Assembly  passed  an  act  incorporating 
the  Elizabethtown,  Lexington  &  Big  Sandy  Railroad  Com- 
pany, with  authority  to  construct  a  railroad  from  Elizabeth- 
town  through  Lexington  to  a  point  on  the  Big  Sandy  River 
near  its  mouth ;  and  in  December,  1871,  the  mayor  and  council 
of  Lexington  granted  to  the  railroad  company  the  right  to 
construct  its  road  over  Water  Street  in  front  of  the  tenement- 
houses  of  appellee.  The  road  having  been  built  and  put  in 
operation,  this  action  was  brought  by  appellee  to  recover  dam- 
ages for  injury  thereby  done  to  his  property. 

Assuming  that  he  was  still  the  owner  of  the  ground  ooca- 
pied  by  the  street  to  the  extent  of  his  abutting  lot,  subject 
only  to  the  use  of  the  street  for  ordinary  purposes,  appellee 
alleged  that  appellant  had  unlawfully  and  without  his  consent 
entered  upon  his  land  and  constructed  its  road  over  it,  without 
making  any  compensation  therefor;  that  by  the  construction 
and  operation  of  the  road  the  street,  which  was  the  only  waj 
of  ingress  to  and  egress  from  his  lot  and  houses^  had  been 
entirely  or  nearly  entirely  obstructed,  so  as  to  prevent  him 
and  his  tenants  from  having  the  proper  use  and  enjoyment 
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of  the  street.  He  also  alleged  that  the  value  of  his  lot  and 
houses  had  been  greatly  depreciated  by  the  obstruction  of  the 
street,  by  the  close  proximity  of  the  road,  and  by  the  noise, 
8oot,  smoke,  and  blowing  of  whistles  and  steam  by  passing 
locomotives  and  trains,  and  by  the  danger  of  fire  being  com- 
municated therefrom  to  his  houses. 

The  appellant  admitted  that  it  had  constructed  and  was 
operating  its  road  along  the  street,  and  claimed  the  right  to  do 
so  under  its  charter  and  the  grant  from  the  city ;  and  alleging 
that  it  had  used  all  proper  care  and  skill  in  constructing  and 
operating  its  road  to  avoid  injury  to  the  adjacent  property, 
denied  its  liability  for  any  damage  resulting  from  the  use  of 
the  street  or  the  proximity  of  its  road  to  property  along  the 
line.  It  also  put  in  issue  the  appellee's  title  to  the  street  and 
adjacent  lot  and  houses. 

There  was  evidence  at  the  trial  .tending  to  establish  the 
following  material  £ficts :  that  a  stone  wall  had  been  erected 
along  the  margin  of  '^Town  Fork,''  and  that  the  street  lies 
between  that  wall  aad  the  line  of  appellee's  lot,  and  is  about 
twenty-three  feet  six  inches  wide;  that  the  railroad  is  con- 
stracted  so  that  the  inner  rail  next  to  the  lot  is  only  five  feet 
nine  inches  from  his  line,  and  that  when  a  train  is  passing 
there  is  only  three  feet  seven  inches  between  the  sides  of  the 
oars  -and  the  line,  and  that  it  is  about  fifteen  feet  from  the 
inner  rail  to  the  walls  of  the  houses,  which  would  leave  twelve 
feet  ten  inches  between  the  walls  of  the  houses  and  the  walls  of 
the  cars  of  a  passing  train.  These  measurements  of  distances 
firom  ihe  track  aad  passing  cars  to  appellee's  line  are  based  on 
the  assumption  that  his  line  extends  io  the  outer  edge  of  the 
sidewalk,  which  is  six  feet  wide;  so  tibat  if  his  line  does  not 
eitend  fiurtfaer  than  the  inner  edge  of  the  sidewalk,  the  dis- 
lanee  from  the  rail  to  his  line  is  eleven  feet  nine  inches,  and 
from  the  walls  of  passing  cars  to  the  line  is  nine  feet  seven 
behfiSk  The  width  of  the  railroad  track  is  not  shown,  but 
Vol.  X.— 26 
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if  it  be  assumed  to  be  four  feet  eight  inches,  as  stated  m 
argument,  the  cars  being  nine  feet  wide,  as  the  evidenoe 
shows,  it  is  only  ten  feet  eleven  inches  from  the  outside  walls 
of  passing  cars  to  the  stone  wall  next  to  the  creek. 

There  is  a  street  on  the  opposite  side  of  "Town  Fork" 
running  parallel  with  it,  and  which  may  be  reached  from 
Water  Street  by  means  of  alleys  running  perpendicularly  to 
Water  Street  on  each  side  of  appellee's  lot,  and  on  each  of 
which  there  is  a  bridge  over  the  creek.  These  alleys  enable 
appellee  to  get  along  either  side  of  his  lot,  which  is  about 
one  hundred  and  forty  feet  wide;  and  besides  these  and  Water 
Street  he  has  no  way  by  which  he  can  reach  that  part  of  his 
lots  on  which  the  tenement-houses  stand. 

The  track  superstructure  is  sunk  to  the  level  of  the  street, 
except  the  iron  rails,  which  rise  three  or  four  inches  above  the 
surface.  Wheeled  vehicles  drawn  by  horses  can  not  peas  or 
stand  in  Water  Street  at  any  point  in  front  of  appellee's  lot 
when  a  train  is  passing,  but  may  conveniently  pass  at  all  other 
times  by  running  the  wheels  on  one  side  between  the  rails  of 
the  railroad  track.  The  top  of  the  smoke-stack  of  a  pas^g 
locomotive  is  about  on  a  level  with  the  second-story  windows, 
and  smoke  and  fire  from  the  engine  are  sometimes  blown  against 
the  houses  and  in  at  the  windows,  and  such  is  the  apprehended 
danger  from  fire  that  responsible  companies  refuse  to  insure 
the  houses. 

The  evidence  was  conflicting  as  to  whether  the  vendible 
or  rental  value  of  the  property  had  been  depreciated  by  the 
construction  and  use  of  the  road.  The  construction  and  use 
of  the  road  have  been  skillful  and  careful,  and  no  unnecessaiy 
injury  has  been  done,  and  no  injury  of  any  kind  was  shown, 
except  such  as  results  from  the  nature  of  the  use  made  of  the 
street  and  the  proximity  of  the  road  to  the  sidewalk  and  to 
the  property  of  the  appellee. 

Verdict  and  judgment  having  been  rendered  for  appellee, 


Digitized  by 


Googk 


VOL.  X.]  SUMMER  TERM,  1874.  387 

£lisabethiowii,  Lexington  &  Big  Sandy  Railroad  Company  v.  Combs. 

and  appellant's  motion  for  a  new  trial  having  been  overruled^ 
the  case  has  been  brought  here  for  revision. 

Several  preliminary  questions  relied  on  for  a  reversal  will 
first  be  disposed  of. 

Appellee  was  allowed^  against  the  objections  of  appellant, 
to  prove  the  value  of  his  property  before  and  since  the  building 
of  the  road.  This  should  not  have  been  allowed.  Other  causes 
besides  the  building  and  use  of  the  road  may  have  contributed 
to  depreciate  the  value  of  the  property.  The  question  should 
have  been  so  shaped  as  to  elicit  an  answer  as  to  the  depreciation, 
if  any,  caused  by  the  road. 

Appellee  was  permitted  in  his  own  testimony  before  the 
jury  to  state  the  intention  with  which  he  dedicated  that  part 
of  Water  Street  to  the  city.  It  does  not  matter  what  his 
secret  intentions  were.  The  legal  effect  of  the  act  must  be 
determined  by  the  terms  of  the  dedication,  and  not  by  the 
intention  of  the  dedicator  in  making  it. 

At  the  conclusion  of  the  appellee's  evidence  the  appellant 
moved  the  court  to  direct  the  jury  to  find  as  in  case  of  a  non- 
suity  but  the  court  overruled  the  motion.  The  only  ground 
for  soch  a  motion,  aside  from  the  question  whether  the  injury 
complained  of  was  not  damnum  absque  injuria,  was  the  testi- 
mony of  the  appellee  himself  that  he  had  made  four  separate 
mor^ages  of  the  property  to  persons  not  parties  to  the  action. 
The  mortgages  were  not  read,  and  their  dates  do  not  appear  in 
the  record,  and  the  motion,  so  far  as  it  was  based  on  the  effect 
of  this  evidence,  was  properly  overruled. 

The  main  question  in  the  case  arises  out  of  the  refusal  of 
the  coart  to  give  the  following  instruction  asked  by  the  appel- 
lant, viz. :  **  Mere  inconvenience  of  egress  and  ingress  is  not 
sach  an  obstruction  as  the  jury  can  give  damages  for,  and  if 
they  believe  the  defendant's  road-bed  is  on  a  grade  level  with 
the  street,  and  that  the  obstruction  is  of  no  greater  or  more 
dangerous  character  by  the  construction  and  operation  of  said 
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h>ad  than  is  usual  and  ordinary  in  the  construction  and 
operation  of  railroads^  ttien  the  plaintiff  is  not  entitled  to  any 
•recovery  therefor." 

This  instruction  was  asked,  and  its  correctness  is  sought  to 
be  maintained,  on  the  idea  that  having  authority  both  from 
-the  General  Assembly  and  the  mayor  and  council  of  the  city 
to  construct  the  road  along  the  street,  the  appellant  is  not 
liable  for  any  injury  resulting  therefrom  not  caused  by  its 
negligence,  carelessness,  or  improper  manner  of  building  or 
o])erating  the  road.  That  there  is  a  large  class  of  cases  in 
which  no  recovery  can  be  had  for  injuries  to  adjacent  property 
fn)m  the  construction  of  public  improvements  on  the  streets 
of  towns  and  cities  is  a  doctrine  well  established,  not  only  in 
this  state,  but  elsewhere.  (Keasy  v.  Louisville,  4  Dana,  154; 
Lexington  &  Ohio  R.  R.  Co.  v.  Applegate,  8  Dana,*  Louis- 
ville &  Frankfort  R.  R.  v.  Brown,  17  B.  Mon.  772;  New- 
port  &  Cincinnati  Bridge  Co.  v.  Foote,  9  Bush,  264;  Chapman 
v.  Albany  A  Schenectady  R.  R.  Co.,  10  Barb.  360.) 

These  cases  all  proceed  upon  the  ground  that  the  legisla- 
ture may  lawfully  grant  to  corporations  created  for  the  benefit 
of  the  public  the  right  to  use  the  streets  of  towns  or  cities,  be- 
cause such  use  is  not  incompatible  with  the  purposes  for  which 
streets  are  established,  and  that  owners  of  lots  abutting  on 
streets  hold  them  subject  to  the  paramount  ri^t  of  the  public 
to  use  the  streets  for  any  purpose  not  inconsistent  with  the 
uses  for  whi^sh  they  were  dedicated.  But  it  is  equally  Avell 
settled,  both  here  and  elsewhere,  that  the  owners  of  lots  '*  haVe 
a  peculiar  interest  in  the  adjacent  street  which  neither  the 
local  nor  general  public  can  pretend  to  claim — a  private  right 
in  the  nature  of  an  incorporeal  hereditament  legally  attached 
to  their  contiguous  ground — an  incidental  title  to  certain  facili- 
ties and  franchises'assured  to  them  by  contract  and  by  la*w,^ 
and  which  are  as  inviolable  as  the  property  in  the  lots  them- 
selves.   (8  Dana,  ^94;  Haynes  v.  Thomas,  7  Ind.  38;  Rowan 


Digitized  by 


Googk 


WL.  X.]  SUMMER  TERM,  1874.  389 

BlixAbethtown,  Lexington  &  Big  Sandy  Railroad  Company  t.  Oomba. 

V.  Portland,  8  B.  Mon.  232 ;  Le  Clercq  v.  Gallipolis,  7  Ohio, 
217;  Cincinnati  v.  White,  6  Petera,  431.) 

And  in  view  of  this  private  right  of  lot-owners  in  the  adja- 
oent  street  this  court  has  said,  in  discussing  the  subject  of  the 
oonflicting  rights  of  lot-owners  and  railroad,  companies  oper^- 
ating  their  roads  on  the  streets  by  legislative  authority,  that 
if  it  should  appear  that  such  use  was  being  made  of  a  street  as 
"encroaches  on  any  private  right,  or  obstructs  the  reasonable 
ase  and  enjoyment  of  the  street  by  any  person  who  has  an 
equal  right  to  use  it,  we  shall  be  ready  to  enjoin  all  such 
wrongful  appropriation  of  the  highway."     (8  Dana,  310.) 

It  being  conceded  that  the  owners  of  adjacent  lots  have  a 
peculiar  private  right  in  the  street  which  is  appurtenant  to 
their  lots,  and  is  as  much  property  as  the  lots  themselves, 
we  can  not  e8ca})e  the  conclusion  that  there  may  be  such  an 
appropriation  of  the  street  as  will  give  the  lot-owner  a  private 
right  of  action  against  those  who  so  appropriate  it  as  to 
exclude  him  from  its  reasonable  use,  although  such  appropria- 
tion may  be  expressly  authorized  by  the  terms  of  legislative 
and  municipal  grants.  The  private  right  of  the  lot-owner  in 
the  adjacent  street  being  conceded  to  be  property,  such  appro- 
priation or  obstruction  of  the  street  as  deprives  him  of  its 
reasonable  use  deprives  him  to  that  extent  of  his  property, 
and  no  reason  is  perceived  why  this  species  of  property  can 
be  taken  without  just  compensation  rather  than  any  other. 

It  was  said  by  this  court  in  Louisville  v.  Louisville  Boll- 
faig  Mill  Company  (3  Bush,  416)  t^at  '^  private  property  is 
too  saored  and  the  rights  of  citizens  are  too  well  guarded 
under  our  constitutional  form  of  government  to  be  sacrificed 
at  the  public  behests  without  compensation.'^ 

While  we  mean  to  adhere  to  the  doctrine  heretofore  recog- 
nized, that  the  use  of  a  street  as  a  sit^  for  a  railroad  track 
does  not  give  a  right  of  action  to  owners  of  adjacent  lots, 
haIms  it  materially  hinders  the  ordinary  use  of  the  street. 
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we  feel  compelled  to  decide^  in  consonance  with  unmistakable 
intimations  in  nearly  or  quite  all  the  cases  recognizing  this 
doctrine^  that  when  such  use  of  the  street  does  unreasonably 
abridge  the  right  of  lot-owners  to  use  the  street  as  a  meaus 
of  ingress  and  egress  an  action  will  lie  against  the  person 
or  corporation  guilty  of  usurping  such  unreasonable  and  ex- 
clusive use  of  streets  for  the  recovery  of  such  immediate  and 
direct  damages  as  the  owner  may  sustain. 

The  case  of  Hooker  v.  The  New  Haven  &  Northampton 
Canal  Company  (14  Conn.  151)  is  an  authority  in  point.  In 
that  case  the  company  constructed  its  canal  under  the  direction 
of  commissioners  designated  by  the  legislature,  and  as  they 
directed.  Water  from  waste-weirs  made  to  protect  the  canal 
from  iujury  by  floods  ran  over  the  lands  of  intervening  pro- 
prietors on  to  the  land  of  the  plaintiff  and  injured  it.  He  sued 
the  company,  and  defense  was  made  on  the  ground  that  the 
canal  having  been  authorized  by  law,  and  constructed  accord- 
ing to  the  directions  of  those  who  were  appointed  by  the 
legislature  for  that  purpose,  the  defendant  was  not  responsible 
in  damages.  But  the  court  after  an  elaborate  and  able  review 
of  the  cases  held  otherwise,  saying  it  was  not  to  be  intended 
from  any  thing  in  the  charter  that  the  General  Assembly 
meant  to  give  power  to  the  company  to  take  away  or  essen- 
tially impair  the  rights  of  others  for  which  they  had  made  no 
compensation. 

In  Stephens  v.  Proprietors  of  the  Middlesex  Canal  (12 
Mass.  Rep.  466, 468)  the  court  said,  ^^  If  the  legislature  shoold 
for  public  advantage  and  convenience  authorize  any  improve- 
ment the  execution  of  which  would  require  or  produce  the 
destruction  or  diminution  of  private  property,  without  afford- 
ing at  the  same  time  means  of  relief  and  indemnification,  tlie 
owner  of  the  property  destroyed  or  injured  would  undoubt- 
edly have  his  action  at  the  common  law.'' 

The  same  principle  was  recognized  by  Chancellor  Kent  in 
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*      ■  ■     ■ 

Gardner  v.  The  Village  of  Newburgh  (2  Johnson^s  Chancery 
Sep.  166)^  and  by  the  Supreme  Court  of  Indiana  in  Evans* 
ville  &  Crawfordsville  Railroad  Co.  v.  Dick  (9  Ind.  433). 

A^  before  remarked^  the  cases  heretofore  decided  by  this 
court  bearing  upon  the  question  of  the  rights  of  lot-owners 
to  use  and  of  railroad  companies  to  occupy  streets  as  sites  for 
their  roads  under  legislative  and  municipal  grants  are  made  to 
tarn  on  the  fact  that,  notwithstanding  the  use  of  the  streets  by 
the  railroad  companies,  there  was  in  each  case  not  only  ample 
room  for  vehicles  on  either  side  of  the  railroad  track,  but  for 
their  passage  in  opposite  directions. 

In  Lexington  &  Ohio  Railroad  Company  v.  Applegate,  &c. 
(8  Dana,  302)  Chief  Justice  Robertson  said,  '^  It  must  be  an 
extreme  and  anomalous  case  in  which  an  improved  mode  of 
transportation  which  not  only  facilitates  passage  but  promotes 
trade  and  commerce  in  the  city  of  Louisville  could  be  deemed 
nevertheless  a  nuisance.  It  should  never  be  so  considered 
unless  in  its  operations  it  unreasonably  circumscribes  and  ex- 
cludes the  rightful  use  or  enjoyment  of  Main  Street  by  others 
who  have  an  equal  right  to  use  and  enjoy  it."  Again  he 
says,  "  Such  a  use  of  the  street  by  the  railroad  company  as  did 
not  necesaarily  disturb  others  in  the  use  of  it  could  not  be 
considered  a  wrong,''  plainly  implying  that  if  such  use  did 
neoesaarily  disturb  others  in  the  use  of  the  street,  it  would  be 
considered  wrongful. 

In  Louisville  &  Frankfort  Railroad  Company  v.  Brown 
(17  B.  Monroe,  772)  the  fact  that  the  street  ever  since  the 
erection  of  the  wall  on  which  appellant's  road-track  was  laid 
had  been  well  graded  on  either  side,  and  vehicles  could  pass 
and  repass  on  either  side  without  inconvenience,  was  made 
pronainent  in  the  opinion,  showing  that  the  court  attached 
great  importance  to  it  as  affecting  tbe  right  of  recovery. 

In  Newport  &  Cincinnati  Bridge  Co.  v.  Foote  (9  Bush, 
264)  it  is  said,  ^^The  passage  on  each  side  of  the  approach  to 
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the  bridge  is  of  sufficient  width  for  all  the  ordinary  purposes 
of  travel/' 

In  Cosby  v.  Oweusboro  &  Bussellville  Bailroad  Gompany 
(10  Bushj  288)  it  was  said  the  right  to  grant  the  use  of  streets 
to  such  public  uses  as  are  promotive  of  commerce  and  business 
for  the  general  good  of  the  town  or  city  is  limited  only  to  the 
extent  that  it  must  not  deprive  the  persons  living  on  the  street 
of  its  reasonable  use  as  a  passway  for  foot-passengers,  horse- 
men, and  the  vehicles  in  ordinary  and  general  use.  The  right 
to  such  a  use  in  the  street  is  property  of  which  the  owner  can 
not  be  deprived  without  compensation. 

In  this  case  the  lot-owners  as  well  as  the  general  public 
are  practically  excluded  from  that  part  of  the  street  in  firont 
of  appellee's  lot;  for  although  trains  only  pass  occasionally 
through  the  day  and  night,  yet  when  they  do  come  all  oliier 
'  use  of  that  part  of  the  street  is  excluded,  both  from  the  char- 
acter of  railroad  carriages  and  their  inability  to  yield  or  give 
way  to  other  vehicles  when  meeting  or  pissing  them. 

The  appellee  can  only  reach  the  front  of  his  lot  on  Water 
Street  with  any  kind  of  vehicle  by  choosing  a  time  when  no 
train  is  in  the  street,  and  must  get  out  again  before  one  arrives; 
and  as  he  can  never  tell  with  certainty  when  this  will  be,  it  is 
impossible  to  escape  the  conviction  that  his  use  of  the  street 
and  enjoyment  of  that  right  in  it  which  is  appurtenant  to  his 
lot,  is  practically  destroyed ;  and  to  deny  him  a  right  of  action 
against  appellant  would  be  a  practical  repudiation  of  that 
fundamental  maxim  of  a  free  government  which  requires  that 
the  right  to  private  property  should  be  held  sacred. 

We  therefore  adjudge  that  if  appellant's  road  has  been  so 
located  as  to  deprive  appellee  of  the  means  of  ingress  and  egress 
to  and  from  his  lot  on  Water  Street  with  ordinary  vehicles  on 
either  side  of  its  road  when  its  trains  are  passing  or  standing 
on  the  street  in  front  of  his  lot,  he  is  entitled  to  recover  such 
damages  as  he  has  thereby  sustained*;  ancf  if  his  houses  are 
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damaged  by  having  smoke^  soot,  or  fire  from  passing  engines 
thrown  or  blown  into  or  against  them,  he  is  entitled  to  recover 
for  this  also.  The  diminution  of  the  value  of  the  adjacent 
property  occasioned  by  these  circumstances  will  be  the  measure 
of  his  right  of  recovery. 

We  have  heretofore  held  in  actions  for  injury,  to  real  estate 
by  trespassers  that  the  plaintiff  can  only  recover  compensation 
for  the  injury  done  up  to  the  commencement  of  the  action ; 
but  that  was.  in  cases  of  injuries  not  continuing  and  permanent 
in  their  character.  The  injury  in  this  case,  if  any,  is  perma- 
nent and  enduring,  and  no  reason  is  perceived  why  a  single 
recovery  may  not  be  had  for  the  whole  injurj^  to  result  from 
die  acts  complained  of. 

The  instructions  given  by  the  court  are  in  the  main  correct 
as  abstract  propositions  of  law;  but  were  erroneous  and  mis- 
leading, because  they  did  not  define  to  the  jury  what  private 
right  the  appellee  had  in  the  street,  or  what  would  be  an  in- 
vasion of  such  rights,  but  left  them  to  form  their  own  opinions 
as  to  both.  Nor  did  the  court  tell  the  jury  what  uses  were 
and  what  were  not  incompatible  with  the  purposes  for  which 
the  street  was  established.  The  second  instruction  given 
for  the  appellee  is  also  objectionable,  because  it  couples  the 
appellee's  tenants  with  him,  and  allows  damages  to  be  giVen 
against  appellant  for  inconveniences  suflbred  by  them. 

.For  the  errors  indicated  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial  upon  principles  not  inoon- 
ristent  with  this  opinion. 
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Case  84-PEnTION  EQUFTY—Nov.  10. 

Myers's  administrator,  &c.  v.  Forsythe. 

appeal  from  woodford  circuit  court. 

1.  Widow  and  infant  children  are  entitled  to  property  ex- 

empted FROM  execution. — A  debtor's  right  of  action  for  the 
recovery  of  property  exempted  from  execution  or  its  value  does  not 
on  his  death  pass  to  his  personal  representative,  but  to  his  widow, 
for  the  benefit  of  herself  and  the  infant  children  residing  with  her. 

2.  Where  the  exempted  property  has  been  sold  under  attachment,  and 

the  proceeds  are  in  court  undistributed  at  the  death  of  the  debtor, 
they  pass  to  the  widow  and  children,  as  if  the  property  had  re- 
mained unsold. 

The  fact  that  the  wife  was  present  at  the  sale  and  made  no  ob- 
jection can  not  operate  as  a  waiver  of  her  right 

G.  W.  Craddook, For  Appellants. 

John  B.  Huston, For  Appellee, 

cited 

14  B.  Mon.  158,  Talbot  v.  Pierce. 
8  Met.  469.  4  Met  196. 

CHIEF  JUSTICE  PETERS  delivered  the  opinion  of  the  court. 

Prior  to  the  26th  of  October,  1867,  several  persons,  credit- 
ors of  John  M.  Alexander,  instituted  actions  in  the  Woodford 
Circuit  Court  against  him,  and  procured  orders  of  attachment 
against  his  estate,  on  the  ground  that  he  had  been  absent  from 
the  state  for  more  than  four  months. 

It  seems  that  the  defendant  had  no  real  estate  in  Kentucky, 
but  that  he  had  rented  a  farm  from  S.  P.  Porter  in  Woodford 
County,  where  he  with  his  wife  and  five  children  was  residing 
and  keeping  house,  and  where  he  left  his  fiimily  in  January, 
1867,  when  he  left  with  horses,  mules,  and  sheep  for  the  New 
Orleans  market;  and  his  wife  and  children  remained  on  the 
place  rented  by  him  of  Porter  and  continued  to  keep  house. 
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All  the  attachmente  bat  two  were  placed  in  the  hands  of 
W,  W.  Geoi^,  sheriff  of  Woodford  County,  and  after  setting 
apart  for  the  use  of  the  family  such  property  of  bona  fide 
hoasekeepcrs  as  is  exempt  by  law  from  seizure  by  execution 
or  attachment,  as  he  (George)  proves,  he  levied  the  attachments 
OD  the  residue  of  said  Alexander's  property,  or  so  much  thereof 
as  he  deemed  necessary  to  satisfy  the  debts  for  which  said  orders 
of  attachment  were  obtained. 

Afterward  an  attachment  was  sued  out  by  appellee  against 
Alexander,  and  was  placed  in  the  hands  of  Redd,  coroner  of 
said  county,  to  execute,  and  he  levied  it  ou  the  property  which 
had  been  set  apart  by  George,  the  sheriff,  for  the  use  of  the 
&mily  as  exempt  from  attachment,  and  perhaps  on  other 
property. 

On  the  —  of  October,  1867,  the  attachments  in  the  six 
cases  first  named  were  sustained  on  the  ground  that  the 
defendant  Alexander  had  been  absent  since  January,  1867; 
and  aftier  deciding  on  and  fixing  the  amount  owing  by  him 
to  the  several  creditors  named  the  court  ordered  and  adjudged 
that,  as  the  property  on  which  the  attachments  were  levied 
was  of  a  perishable  nature,  it  should  be  sold  by  said 
W.  W.  George,  prescribing  the  terms,  place,  and  manner  of 
the  sale;  and  it  was  further  adjudged  that  it  appeared  from 
the  return  of  the  attachments  in  the  case  of  Forsythe  against 

Alexander,  and  of against  the  same  (the  name  of 

the  plaintiff  not  given  in  the  transcript  before  us),  that  they 
were  levied  by  John  W.  Redd,  coroner  of  Woodford  County ; 
that  said  Redd  should  deliver  to  the  sheriff  the  property 
levied  on  by  him,  to  be  sold  by  the  sheriff  as  in  said  judgment 
directed,  etc.,  closing  the  judgment  in  these  words:  ^^The 
questions  as  to  priority  of  liens  and  other  questions  not 
herein  decided  arising  in  these  suits  are  reserved,  and  these 
cases  are  continued.^' 

The  commissioner  (George)  sold  the  property  as  directed 
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by  the  judgment  aforesaid^  and.  made  an  intelligent^  compre- 
hensive^  and  satisfactory  report  thereof,  setting  forth  each 
article  sold,  the  price,  and  the  name  of  the  purchaser ;  and 
his  report  contains  the  articles  levied  on  by  Redd,  the  coroner, 
and  which  he  sold  under  said  judgment. 

At  the  sale  made  by  George  as  aforesaid  Mrs.  Sarah  H. 
Myers  purchased  property  to  the  amount  of  $314.90,  for 
which  she  executed  her  bond  with  the  said  Forsythe  as 
her  surety*  Afterward  Mrs.  Myers  filed  her  petition  in  the 
Woodford  Circuit  Court  and  enjoined  the  collection  of  add 
bond,  charging  that  the  property  for  which  she  executed  her 
bond  was  in  fact  bid  in  by  Mrs.  Alexander,  the  wife  of  said 
J.  M.  Alexander,  by  the  advice  and  at  the  request  of  said 
Forsythe,  for  whose  benefit  it  was  being  sold,  and  that  she 
executed  her  bond  for  the  price  of  said  property  purchased  by- 
Mrs.  Alexander  at  the  instance  of  Forsythe,  who  told  her  at 
the  time  that  the  money  was  going  to  him ;  that  she  never 
should  pay  one  cent  on  said  bond,  and  that  he  would  have  it 
indorsed  ^'satisfied;''  and  that  she  was  induced  by  said  state- 
ment and  assurances  of  said  Forsythe  to  execute  said  bond; 
rtlat  she  received  no  benefit  from  the  property  purchased  by 
Mrs.  Alexander,  and  no  consideration  passed  to  her. 

Forsythe  in  his  answer  denies  the  material  allegations  of 
Mrs.  Myers's  petition. 

In  October,  1870)  Mrs.  Frances  C.  Alexand-er,  wifia  of 
Jbhn  M.  Alexander,  filed  her  petition  to  be  made  defendant, 
and  her  answer  and  cross-petition  in  the  cases  of  the  creditors 
of  her  husband  against  him,  all  of  which  had  been  consoK* 
dated,  and  were  still  pending  in  said  court.  She  states  that 
her  husband,  the  said  John  M.  Alexander,  died  on  the  21si 
of  July,  1868^  intestate,  teaving  her  (his  widow)  and  five  in-? 
fltnt  children  hiB  heits  and  distributees;  that  at  the  time  said 
attachments  were  sued  out  her  said  husband  was  temporarily 
absent  from  the  stalie ;  that  he  was  in  possession  of  a  fkrm  in 
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Woodford  County  on  v^hich  he  and  fitmily  resided,  and  had  a 
erop  raised  on  it  in  1867,  and  had  there  horses,  jacks,  jenn^tB, 
eatde,  hogs,  and  honsehold  and  kitchen  furnitnre  and  farming 
implements,  and  was  a  housekeeper  -there  with  a  family  con- 
sisting of  wife  and  children  as  aforesaid;  that  said  plaintifis 
in  said  attachment  suite  caused  every  article  of  household  and 
kitchen  furniture,  all  the  crop  grown  on  said  farm,  all  the 
farming  implements,  and  all  tbe  live-^tock,  and  every  species 
of  property  of  said  John  M.  Alexander  to  be  levied  upon  and 
sold,  leaving  her  and  her  childreti  destitute  of  every  thing, 
and  with  nothing  to  subsist  upon. 

And  she  prays,  as  the  attaching  creditors  and  officers  who 
levied  said  attachments  failed  to  set  apart  for  the  benefit  of 
the  family  of  said  Alexander  the  property  exempt  by  law 
from  seizure  and  sale,  that  the  court  will  adjudge  to  her  a 
sum  of  money  out  of  the  proceeds  of  the  sale  equal  to  the 
^lae  of  the  exempted  property;  and  she  charges  that  the 
money  fisr  which  the  property  was  sold  is  in  court  or  under 
its  control,  and  not  distributed. 

Forsythe  In  his  answer  avers  that  at  the  time  of  the  insti- 
tution of  the  actions,  consolidated,  said  John  M.  Alexander 
was  a  non-resident  of  the  state;  therefore  denies  that  he  was 
only  temporarily  absent  from  Kentucky,  and  denies  that  he 
was  a  bona  fide  housekeeper  with  a  family  in  the  state  of 
Kentucky.  He  denies  that  his  attachments  were  levied  on 
any  property  of  said  Alexander  that  was  exempt  from  exe- 
cution for  debt.  He  states  that  he  does  not  know  whether 
all  the  property  of  said  Alexander  was  sold  or  not;  that  he 
himself  directed  the  sale  of  no  particular  property  or  any 
property.  He  states  that-  Mrs.  Alexander  was  present  at  the 
sale  and  made  no  objections,  and  that  she  bad  -a  brother-in- 
law,  who  was  a  kwyer,  advising  h^r  and  consenting  to  the 
sale;  and  he  avers  that  if  she  had  any  claim  that  she  could 
have  asserted  it,  and  tiiat  she  is  estopped  by  her  acts  at  the  sale 
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from  subsequently  asserting  it.  He  states  that  said  John  M. 
Alexander  is  dead,  and  that  his  personal  representative  is  not 
a  party  to  this  proceeding;  avers  that  Frances  C.  Alexander  in 
no  event  has  any  claim  to  any  property  exempt  from  execution, 
and  can  not  lawfully  in  her  own  right  assert  such  a  claun. 
Finally  he  says  he  sets  up  and  relies  on  the  former  judg- 
ment in  these  consolidated  cases  and  the  lapse  of  time  as  a 
defense  against  the  claim  of  Mrs.  Alexander. 

The  plaintiffs  in  the  consolidated  cases,  except  Forsythe, 
answered  Mrs.  Alexander's  cross-petition  jointly,  and  state 
that,  although  they  obtained  their  attachments  on  the  ground 
that  John  M.  Alexander  had  been  absent  from  the  state  for 
more  than  four  months,  he  had  at  the  time  a  plantation  in 
the  state  of  Louisiana  and  was  a  resident  of  that  state.  They 
deny  that  any  property  exempt  from  sale  under  execution 
was  sold  under  their  attachments,  and  state  that  at  the  sale 
under  their  attachments  their  attorney  was  present  and  an- 
nounced publicly  that  the  household  furniture  and  other 
property  exempt  by  law,  and  which  was  then  about  to  be 
sold,  and  was  afterward  sold,  would  not  be  sold  under  their 
attachments,  as  they  were  not  levied  on  any  exempt  property, 
nor  was  the  same  sold  under  their  attachments ;  and  deny  that 
the  cross-plaintiff  has  any  cause  of  action  against  them. 

By  section  1,  article  14,  chapter  36,  Revised  Statutes,  it  is 
enacted  that  ^Hhe  same  personal  property  shall  be  exempt 
from  execution  which  is  exempt  from  distribution,  and  in  the 
next  section  additional  articles  of  personal  property  are  added 
to  the  exempted  list. 

By  subsection  6  of  section  11,  chapter  30,  Revised  Statutes, 
it  is  provided  that  if  the  intestate  leave  a  widow,  the  following 
property  shall  be  set  apart  by  the  appraisers  of  the  estate  and 
vest  in  such  widow  for  the  use  and  benefit  of  herself  and  the 
infant  children,  if  any,  of  the  intestate  residing  in  the  fiimilyi 
and  then  follows  the  list  of  exempted  articles. 
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In  the  case  of  Perry  v.  Hensley  (14  B.  Mon.,  381)  the  ques- 
tion was  whether  a  surety  in  a  delivery-bond  could  be  relieved 
by  a  court  of  equity  on  the  ground  that  the  property  on  which 
the  execution  was  levied  and  for  the  delivery  of  which  the 
forthcoming  bond  had  been  executed  was  the  only  work-beast 
that  the  defendant  in  the  execution  owned^  who  was  a  bona 
fde  housekeeper  at  the  time?  This  court  there  said,  as  the 
levy  was  illegal,  and  the  forthcoming  bond  was  taken  to  carry 
into  effect  this  illegal  act,  it  would  be  inconsistent  with  every 
principle  of  justice  and  equity  to  permit  the  plaintiff  to  avail 
himself  of  a  legal  advantage  thus  improperly  and  illegally 
obtained,  and  compel  the  surety  in  the  bond  to  pay  the  debt. 

That  Alexander  was  at  the  time  of  the  levy  of  the  attach- 
ments and  the  sale  of  the  property  a  bona  fide  housekeeper 
is  clearly  shown  by  the  evidence.  He  was  not  present  either 
at  the  levying  of  the  attachments  or  of  the  sale  of  the  prop- 
erty, and  consequently  did  not  then  nor  is  there  any  evidence 
that  he  has  since  waived  his  right  to  its  exemption.  His  right 
of  action  at  the  time  of  his  death,  in  1868,  for  the  exempted 
property  or  its  value  existed  in  full  force;  but  when  he  died 
that  right  did  not  pass  to  his  personal  representative,  but  to 
his  widow  for  the  use  and  benefit  of  herself  and  the  infant 
children  residing  with  her,  by  the  language  of  the  statute 
quoted.  The  property  which  is  by  law  exempt  is  to  go  to 
the  use  of  the  family.  The  money  for  which  it  was  sold  and 
which  represents  this  exempt  property  is  and  was  undis- 
tributed, and  is  still  under  the  control  of  the  court.  It  will 
therefore  pass  just  as  the  property  it  represents  would  have 
passed  if  it  had  been  unsold  at  the  death  of  Alexander.  His 
personal  representative  would  have  nothing  to  do  with  it ;  but 
it  would  have  vested  in  the  widow  for  the  use  of  herself  and 
in&nt  children  residing  with  her.  This  conclusion  can  not  be 
escaped.  She  has  not  waived  any  right  to  the  property  or  its 
value.     It  can  not  be  seriously  contended  that  she  waived  her 
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right  because  ehe,  a  married  woman^  was  present^  and  had  a 
brother-in-law,  a  lawyer^  present  also^  and  did  not  then  resist 
the  sale. 

As  to  the  judgment  pleaded  as  a  bar  it  is  sufficient  to  saj 
that  it  only  ordered  the  sale  because  of  the  perishable  nature 
of  the  property,  and  in  express  terms  reserves  all  other  ques- 
tions for  future  adjudication,  and  can  not  by  its  terms  bar 
appellant^s  claim.  It  is  not  a  final  judgment  as  to  the  rights 
to  property. 

Wherefore  on  the  appeal  of  Mrs.  Frances  C.  Alexander 
the  judgment  disallowing  her  claim  and  dismissing  her  cross- 
petition  is  reversed,  and  the  cause  is  remanded  with  directions 
to  adjudge  to  be  paid  over  to  her  the  proceeds  of  the  property 
which  is  and  was  exempt  from  sale  under  said  attachments, 
and  for  further  proceedings  consistent  herewith.  On  the 
appeal  of  Mrs.  Myers's  administrator  the  judgment  dismissing 
her  petition  and  dissolving  her  injunction  is  affirmed.  The 
judgment  is  affirmed  on  the  cross-appeal. 


Case  35— PETITION  EQUITY— Nov.  10. 

Thurmond  v.  Andrews  and  wife. 

APPEAL  FROM  ORAVES  CIRCUIT  COURT, 

1.  Effect  of  discharge  ik  bankruptcy. — A  disohai^  in  b&nkraptey 

releases  the  bankrupt  from  all  debts  which  were  or  might  have  been 
proved  against  his  estate  in  bankruptcy,  and  may  be  pleaded  in  bar 
of  any  action  on  such  debts,  and  the  certificate  is  conclusive  evi- 
dence in  his  favor  of  the  fact  and  the  regularity  of  the  disdiaige. 

2.  Bankrupt  court  has  jurisdiction,  thouoh  creditors  are  not 

NOTIFIED.— The  failure  to  make  publication  and  give  notice 
to  the  creditors,  as  provided  in  section  11  of  the  bankrupt  act,  will 
not  a£fect  the  jurisdiction  of  the  bankrupt  court. 
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AU  eredUor$y  whether  notified  qf  the  proeeeding  or  not,  are  con- 
cluded by  the  discharge,  unless  they  appear  in  the  court  granting  it 
within  two  years  thereafter  and  assail  it,  and  upon  legal  ground 
have  it  annulled. 

8.  A  STATE  OOUBT  OAK  NKITHBB  AIJOSHTL  NOB  DIBREOABP  A  DIBOHABOE 

granted  by  a  court  of  bankruptcy  for  any  cause  that  would  authorize 
such  court  to  set  it  aside. 

E.  E.  WiiiiiiAHS, For  Appellant, 

CITBD 
Bump  on  Bankruptcy,  pp.  51,  896. 
Bankruptcy  Act  of  Congress,  sec.  11. 
Beyised  Statutes,  chap.  24,  sec  18,  1  Stanton,  2S1. 
GajEzam  on  Bankruptcy,  pp.  256, 164. 

1  Wallace,  283,  Baldwin  v.  Hale. 

9  Cranch,  181,  The  Mary.  6  Mon.  161. 

9  How.  850,  Boswell's  lessee  v.  Otis,  Ac. 

2  Bankrupt  Register,  pp.  174,  144,  74,  81,  69. 
4  N.  Y.  618,  Oakley  v.  Aspinwall. 

8  Met.  (Mass.)  79,  Bumside  v.  Bingham. 
7  Bush,  347,  Payne  &  Bro.  v.  Able,  Ac. 
4  Dana,  608,  Williams's  heira  v.  Wilson. 

6  Mon.  286,  Hynes,  Ac.  v.  Campbell. 
12  Wheat  220,  Ogden  y.  Saunders. 

14  How.  U.  8.  884,  Harris  v.  Hardeman,  Ac. 
88  Bankrupt  Register,  p.  189. 

Anderson  &  Neal, For  Appellees, 

CITED 
Bankrupt  Law  of  Congress,  sees.  29,  84. 
2  American  Reports,  19. 

7  Bush,  846,  Payne  A  Bro.  y.  Able,  Ac. 

JUDGE  LINDSAY  deliyebed  the  opinion  op  the  court. 

Johnson  sued  J.  H.  Thurmond  on  the  notes  executed  for 
the  payment  of  the  purchase  price  of  the  Graves  County 
land.  For  securing  the  payment  of  these  notes  a  lien  was 
reserved  in  the  deed  of  September  7,  1865.  This  suit  was 
compromised  and  the  notes  of  Thurmond  satisfied  by  the 
conveyance  to  Johnson  by  Andrews  and  wife  of  certain  land 
in  Tennessee,  the  transfer  of  a  claim  for  rents  due  on  said 
Vol.  X.— 27 
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land^  and  the  individaal  undertaking  of  Andrews  to  pay  to 
Johnson  the  sum  of  seven  hundred  dollars. 

Johnson  did  not  require  Thurmond  in  his  contemplated 
conveyance  to  Andrews  to  reserve  a  lien  to  secure  the  pay- 
ment of  this  seven  hundred  dollars^  or  any  part  of  it.  He 
therefore  had  no  statutory  lien  on  the  land  when  Thurmond 
conveyed  at  the  request  of  Andrews  to  the  wife  of  the  latter, 
and  as  he  had  parted  with  the  legal  title  he  could  not  assert 
a  lien  in  equity.  But  T.  G.  Thurmond^  who  holds  as  the 
assignee  of  Johnson  a  note  representing  part  of  the  seven 
hundred  dollars  agreed  to  be  paid  by  Andrews,  claims  that 
the  effect  of  the  conveyance  to  the  vrife  of  Andrews  was  to 
give  to  her  part  of  her  husband's  estate,  and  that  under  the 
statute  (sec.  2,  chap.  40,  Revised  Statutes)  it  is  void  as  to  said 
debt,  and  therefore  may  be  relieved  against  by  a  court  of 
equity.  If  this  be  true,  the  right  of  action  is  in  the  assignee 
of  Andrews,  who  has  been  adjudged  a  bankrupt  by  a  court 
of  competent  jurisdiction.  Appellant  concedes  that  under 
ordinary  circumstances  this  would  be  the  case;  but  he  avers 
that  the  debt  sued  on  was  by  Andrews  fraudulently  omitted 
from  the  schedule  of  debts  reported  to  the  bankrupt  court, 
and  that  by  reason  of  such  fraudulent  omission  neither  he  nor 
his  assignor  had  notice  of  the  proceeding  in  bankruptcy,  and 
hence  had  no  opportunity  to  be  heard,  either  as  to  the  dis- 
charge granted  therein  or  as  to  the  fraudulent  disposition  bv 
the  bankrupt  of  the  land  conveyed  by  Thurmond  to  his  wife. 
He  argues  from  these  facts  that  the  discharge  granted  by  the 
bankrupt  court  does  not  apply  to  him,  and  in  no  wise  aflects 
his  right  to  have  a  personal  judgment  against  the  bankrupt, 
and  to  be  relieved  against  the  alleged  fraudulent  and  voluntary 
conveyance  of  the  land. 

Section  34  of  the  bankrupt  act  provides  "  that  a  discharge 
duly  granted  under  this  act  shall,  with  the  exceptions  afore- 
said, release  the  bankrupt  from  all  debts ,  daima,  liabilUies,  and 
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demands  which  were  or  might  have  been  proved  against  his  estate 
tn  banhruptegy  and  may  be  pleaded  by  a  simple  averment  that 
on  the  day  of  its  date  such  discharge  was  granted  to  him, 
setting  the  same  forth  in  haso  verba  as  a  fiill  and  complete  bar 
ta  all  suits  brought  on  any  such  debts,  claims,  liabilities,  or 
demands;  and  the  certifioaJte  shall  be  combmve  evidence  in 
favor  of  such  bankrupt  of  the  fact  and  the  regularity  of  such 
disduirgeJ^ 

The  debt  sued  on  might  have  been  proved  in  the  bank* 
rapt  proceedings,  and  is  therefore  embraced  by  the  language 
of  the  act.  The  discharge  is  properly  pleaded,  and  unless  the 
language  quoted  is  modified  by  some  other  section,  or  by  some 
rule  of  law  that  we  can  not  presume  Congress  intended  to 
disregard,  the  certificate  must  be  regarded  as  conclusive  not 
only  of  the  fact  that  the  discharge  was  granted,  but  that  it 
was  regularly  obtained. 

We  can  not  concur  in  the  assumption  that  because  appel- 
lant or  his  assignor  was  not  regularly  brought  before  the 
bankrupt  court  by  publication  and  service  of  notice,  as  pro- 
vided for  in  section  11  of  the  bankrupt  act,  therefore  as  to 
them  and  their  debt  the  said  court  had  no  jurisdiction.  If 
this  were  true  as  matter  of  law,  then  in  every  case  in  which 
a  creditor's  name  was  omitted  from  the  schedule  of  debts 
furnished  by  the  bankrupt,  and  not  afterward  given  to  the 
marshal  .by  the  debtor  or  some  one  else,  the  creditor  might 
disregard  the  proceedings  in  bankruptcy  and  enforce  his 
demand  in  the  state  court.  The  bankrupt  may  innocently 
omit  to  report  the  name  of  a  creditor,  or  he  may  not  be  will- 
ing to  concede  that  he  is  legally  bound  to  pay  claims  asserted 
against  him.  In  such  cases  it  is  evident  that  he  can  not  be 
deprived  of  the  right  to  rely  on  his  discharge,  no  matter  when 
or  where  he  may  be  sued. 

If  the  omission  was  intentional  and  fraudulent,  then  the 
creditor  may  at  any  time  within  two  years  after  the  discharge 
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18  granted  contest  its  validity  by  applying  to  the  oonrt  by 
which  it  was  granted^  and  have  it  set  aside  and  annulled. 
(Section  34  of  bankrupt  act.) 

A  careful  examination  of  the  eleventh  section  of  the  aot 
shows  that  the  principal  object  of  the  publication  and  notice 
therein  required  is  to  afford  the  various  creditors  an  oppor- 
tunity to  prove  their  claims,  to  appoint  an  assignee,  and  to  be 
heard  in  all  proceedings  relating  to  the  distribution  of  the 
bankrupt's  estate. 

Section  29  provides  for  the  manner  in  which  notice  shall 
be  given  in  order  to  invest  the  court  with  jurisdiction  to 
grant  the  dischai^  when  the  debtor  applies  for  his  discharge. 
''  The  court  shall  thereupon  order  notice  to  be  given  by  mail 
to  all  creditors  who  have  proved  their  debts,  and  by  publica- 
tion at  least  once  a  week  in  such  newspapers  as  the  court  shall 
designate,  due  regard  being  had  to  the  general  circulation  of 
the  same  in  thie  district,  or  in  that  portion  of  the  district  in 
which  the  bankrupt  and  his  creditors  shall  reside,  to  appear 
on  a  day  appointed  for  that  purpose,  and  show  cause  why  a 
discharge  should  not  be  granted  to  the  bankrupt." 

This  publication  and  notice  by  mail  bring  all  creditors  who 
have  proved  their  claims  into  court,  and  the  publication  alone 
has  the  same  effect  as  to  all  other  creditors.  Any  creditor  who 
has  a  debt  provable  under  the  bankrupt  act  may  appear  and 
resist  the  discharge,  and  any  and  all  creditors  who  fail  to 
appear,  whether  notified  in  the  one  way  or  the  other,  will  be 
concluded  by  the  discharge,  unless  within  two  years  after 
it  is  granted  they  avail  themselves  of  the  right  in  the  proper 
(H)urt  to  assail  it,  and  upon  legal  ground  to  have  it  set  aside 
and  annulled.  That  any  creditor  may  oppose  the  discharge 
and  that  all  will  be  concluded  by  it  has  been  repeatedly 
decided.  {In  Ye  Luther  Shepperd,  1  N.  B.  Reg.  439 ;  In  re 
Murdock,  3  N.  B.  Reg.  146.) 

If  a  bankrupt  swears  fiilsely  as*  to  any  material  fact  con- 
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cerniDg  his  estate  or  his  debts^  a  discharge  will  be  refused. 
(Bankrupt  act^  section  29.) 

If  he  intentionally  omits  from  the  schedule  of  debts  filed 
with  his  petition  the  name  and  (if  known  to  him)  the  place 
of  residence  of  a  person  to  whom  he  knows  himself  to  be 
indebted,  such  person  may  upon  application  to  the  proper 
court  have  his  discharge  set  aside  and  annulled.  {lb.,  sections 
11  and  34;  Burger,  &c.  v.  Sparhawk,  Mass.  Supreme  Court, 
4  N.  B.  Reg.  686.)  But  a  state  court  can  neither  annul  nor 
disregard  a  discharge  granted  by  a  court  of  bankruptcy  for 
any  cause  that  would  authorize  such  court  to  set  it  aside. 
(Carey  v.  Ripley,  Supreme  Court  of  Maine,  N.  B.  Reg.  507 ; 
Segmond  v.  Barnes,  Supreme  Court  of  Maine,  6  N.  B.  Reg. 
378;  Hudson  v.  Bingham,  Supreme  Court  of  Tenn.,  8  N.  B. 
Reg.  494;  and  Alston  v.  Rpbinett,  Supreme  Court  of  Texas, 
9  N.  B.  Reg.  74.) 

It  results  therefore  that  as  appellant  holds  no  lien  on  the 
knd  conveyed  by  J.  H.  Thurmond  to  Mrs.  Andrews,  and  as 
the  discharge .  presents  a  bar  to  bis  recovery  of  a  personal 
judgment  against  the  husband,  he  can  not  complain  that  the 
circuit  court  dismissed  the  petition. 

It  would  have  been  more  regular  to  have  allowed  the  cause 
to  be  submitted  on  its  merits;  but  as  the  whole  case  was 
heard  upon  the  demurrer,  and  as  no  other  judgment  could  in 
any  event  have  been  rendered,  the  action  of  the  circuit  court 
is  approved  and  its  judgment  affirmed. 
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Oasb  86— petition  EQUITY— Novbmbke  12. 

Wilson,  &c.  V.  House,  &c. 

APPEAL   FBOM   BATH    CIBOUIT    COUBT. 

Where  no  chose  in  action  or  other  claim  ioasput  in  the  hands  of  the  aUomoj 
and  no  judgment  for  money  was  recovered  the  attorney  has  no  lien 
for  his  services. 

Where  nothing  is  recovered  for  his  client  there  is  nothing  to  which 
an  attorney's  lien  could  attach. 

For  clerics  fees  against  one  party  the  circuit  court  in  this  cue 
erroneously  adjudged  a  lien  upon  a  fund  to  which  the  other  party 
was  entitled. 

Reid  &  Stone, For  Appellants, 

CITED 
1  Acts  of  1871,  page  6. 


•| For  Appellees, 


J.  S.  Hurt, 

NeSBITT  &  GUDGELL, 

CITED 

Revised  Statutes  (Myers's  Supplement),  page  685. 
4  Bush,  13,  Stephens  &  Hermes  v.  Farrar  Bros. 
6  Bush,  601,  Wood  v.  Anders. 

JUDGE  COFEB  dbliyebbd  the  oPiinoN  of  the  ooubt. 

The  act  of  the  26th  of  January,  1866,  giving  attorneys  st 
law  ''  a  lien  upon  any  chose  in  action,  account,  or  other  claim 
put  into  their  hands  for  suit  or  collection,  and  upon  judgments 
in  actions  prosecuted  by  them  to  recovery  where  the  judgment 
is  for  money,"  does  not  apply  to  this  case,  because  there 
was  no  chose  in  action  or  other  claim  put  into  appellee 
Hurt's  hands  for  collection,  and  no  judgment  for  money  wts 
recovered.    * 

The  act  of  the  21st  of  January,  1871  (1  Session  Acts,  5), 
provides  that  when  an  attorney  shall  be  employed  by  either 
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the  plaintiff  or  defendant  in  any  action  which  is  prosecuted  by 
him  to  recovery  he  shall  have  a  lien  upon  any  property,  either 
persona]  or  real,  which  may  be  recovered  in  such  action  for 
the  amount  of  his  fee.  No  property,  real  or  personal,  was 
recovered  in  the  action  for  services  for  which  appellee  Hurt 
claims  a  fee.  All  that  he  did  was  to  resist  the  confirmation  of 
the  sale;  and  as  nothing  was  recovered  for  his  client,  there  is 
nothing  to  which  a  lien  could  attach,  and  the  court  there* 
fore  erred  in  deciding  that  he  had  a  lien  on  the  rent  due  from 
Hardin  which  accrued  under  a  contract  between  Hardin  and 
House,  and  was  not  recovered  in  the  action  in  which  the 
services  were  rendered. 

The  court  also  erred  in  adjudging  that  the  appellee  Turner 
had  a  lien  for  his  fees  as  clerk.  It  was  decided  that  the  fund 
due  from  Hardin  belonged  to  the  appellants  under  their  con- 
tract with  House,  and  we  know  of  no  rule  of  law  which  gave, 
or  authorized  the  court  to  give,  the  clerk  a  lien  to  their 
prejudice  for  the  security  of  his  fees  against  House. 

Wherefore  the  orders  directing  the  appellee  Ewing  to  pay 
to  the  appellee  Hurt  one  hundred  and  thirty-five  dollars  with 
interest,  and  to  the  appellee  Turner  his  fees  against  House  out 
of  the  fund  due  from  Hardin,  are  reversed,  and  the  cause  is 
remanded  with  directions  to  order  the  whole  when  collected 
of  Hardin  to  be  paid  to  appellants. 

As  Hardin  and  Ewing  are  mere  stakeholders  for  appel- 
lants, no  judgment  should  be  rendered  against  them  for  costs 
in  this  court 

The  judgment  is  affirmed  on  the  cross-appeal  of  House. 
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^^^  Case  47— PETITION  EQUITY— Novembbe  16. 

120    268 

/jw^  Dawson,  &c.  v.  litsey. 

APPEAL  FROM  DAVIESS  CIECUIT  OOTJET. 

1.  A  SALE  OF   FROPEBTT  tTITDER  EXECUTION  IB  A  lONIBTEBIAL  AGI 

of  the  officer  making  it,  and  when  he  exceeds  his  authority  the 
sale  is  void.  Hence  a  sale  of  more  land  than  is  necessary  to  satisfy 
the  execution  is  void. 

2.  Birr  A  SALE  UNDER  A  DEOEEE  OF  A  COURT  IS  A  JUDICIAL  ACT.— 

A  commissioner  in  selling  property  under  a  decree  acts  as  the  agent 
of  the  court,  and  although  he  may  exceed  his  authority,  and  sell 
more  land  than  is  authorized  hy  the  judgment,  yet  if  the  court,  in 
the  exercise  of  its  judicial  discretion,  confirms  the  sale,  it  is  not 
void,  but  only  Yoidable,  and  can  not  be  assailed  in  a  collateral 
proceeding.  (Voorhees  v.  Bank  of  United  States,  10  Peters,  451; 
Bustard  v.  Gates,  4  Dana,  441 ;  Dorsey  v.  Kendall,  8  Bush,  299.) 

8.  An  oedeb  confirmiko  a  report  of  sale  is  final,  being  a  judicial 
recognition  of  the  right  of  the  commissioner  to  make  the  sale  as 
reported,  and  may  be  appealed  from  by  the  party  aggrieved. 

4.  Effect  of  a  judgment. — A  court  having  jurisdiction  of  the  partiei 
and  the  subject-matter  of  the  action,  when  rendering  a  judgment^ 
determines  the  rights  of  all  the  parties  to  the  judgment  so  long  as 
it  remains  unreversed. 

Ray  &  WaleeB; •     For  AppellantSi 

giteb 

Ehorer  on  Judicial  Sales,  sections  122, 124, 132. 

Civil  Code,  sections  579,  873,  421,  581. 

Freeman  on  Judgments,  sections  91, 185. 

Herman  on  Estoppel,  pages  154, 155^ 

Ma  Op.,  S.  T,  1873,  Hill  v.  Hathaway. 
8  Dana,  622,  Forman,  &c.  v.  Hunt. 
2  Met.  552,  Vanbussum  v.  Maloney. 
2  Peters,  157,  Thompson  v.  Tolmie. 
8  Bush,  299,  Dorsey,  &c,  v.  Kendall,  &c. 
4  Dana,  440,  Bustard  v.  Oates. 
1  Dana,  185,  Blakey  v.  Abert 
1  Duvall,  852,  Thornton,  Ac  v.  McGrath. 


Digitized  by 


Google 


vouz.]  SUMMEB  TERM,  1874.  409 

DftWBon,  &o.  ▼.  LitMy. 

2  Buah,  212,  Towell  v.  Gftines. 

6  Bush,  406,  Bush  v.  Williams. 

7  Bush,  664,  Spalding,  adm'r  v.  Wathen. 

4  Bibb,  608,  Wallace  v.  Usher. 

9  Grattan  (Va.),  Cox  v.  Thompson. 
2  Balk.  674,  Prigg  v.  Adams. 
9  Leigh,  119,  Fisher  v.  Tucker. 
2  How.  319,  Grignon's  lessee  v.  Astor. 

1  Marsh.  363,  Fraily  v.  Langford. 

8  J.  J.  Marsh.  17,  Craig  v.  Penick. 

2  B.  Mon.  105,  Langdon,  Ac.  v.  Woolfolk,  Ac. 

8  Curtis,  168.  6  Mon.  242. 

7  Dana,  480.  2  Marsh.  241. 

9  Dana,  274.  12  Curtis,  472. 

5  B.  Mon.  102.  15  Curtis,  341. 
5  Mon.  450.  13  B.  Mon.  285. 

10  Peters,  449,  Voorhees  v.  Bank  of  U.  S. 

17  B.  Mon.  657,  Gathwright  v.  Hazard. 

18  B.  Mon.  260,  Hughey,  <&c  y.  SidwelFs  heirs. 
82  Gal.  447,  Mayo  v.  Ahloy. 

40  Cal.  281,  Mayo  v.  Foley. 

SwBBNEY  &  Stuabt, For  Appellee^ 

CITED 
1  Dana,  186,  Blakey  r.  Abert 

JUDGE  PRYOB  dbliyebed  the  opinion  of  the  ooubt. 

Id  May^  1851^  Meredith  McGee  obtained  a  judgment  in 
the  Daviess  Circuit  CJourt  enforcing  his  lien  for  the  purchase- 
money  due  on  a  tract  of  land  sold  by  him  to  John  A.  Gist 
in  trust  for  Letitia  Gist.  The  judgment  directed  the  com- 
missioner  to  sell  so  much  of  the  land  as  would  satisfy  the 
debt^  amounting  to  f  316.36.  The  commissioner^  instead  of 
following  the  judgment^  sold  the  land  for  four  hundred  and 
thirty'-five  dollars,  Harrison  Yewell  being  the  purchaser. 
The  report  of  sale  was  made,  confirmed  by  the  court,  and 
the  purchase-money  having  been  paid,  a  deed  was  made  to 
Yewell  by  the  commissioner  under  an  order  of  court  and 
recorded.    Yewell  sold  the  land  to  McGee,  McGee  to  Wade, 
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and  Wade  to  J.  M.  Dawson.  The  latter  having  died^  a  deed 
was  made  to  his  widow  and  children.. 

Letitia  Gist  having  married  G.  W.  Litsey^  and  these  pardes 
being  in  possession  of  the  land^  the  widow  and  children  of 
Dawson  instituted  this  action  for  its  recovery,  making  the 
proceedings  in  the  action  of  McGree  to  enforce  his  lien  for  the 
purchase-money  the  evidence  of  their  title,  their  ancestor 
having  purchased  from  the  vendees  of  Yewell,  who  bought 
the  land  at  the  sale  made  by  the  commissioner. 

Litsey  and  wife  filed  a  demurrer  to  the  petition  upon  the 
ground,  as  maintained  by  counsel,  that  it  appearing  from  the 
record  in  the  case  of  M cGee  against  Letitia  Gist  (now  Litsey) 
that  the  land  was  sold  by  the  commissioner  for  more  than  the 
judgment,  the  sale  and  all  subsequent  proceedings  under  it 
were  null  and  void,  passing  no  title  whatever  to  the  purchaser. 
The  court  below  sustained  the  demurrer,  of  which  the  appel- 
lants now  complain. 

The  commissioner  having  sold  the  land  for  more  than  the 
debt  and  without  any  such  authority  conferred  by  the  judgment, 
there  ran  be  no  doubt  but  what  his  report  of  sale  upon  excep- 
tions filed  should  have  been  disregarded  by  the  court  and  a 
resale  ordered.  This,  however,  is  not  the  question  presented 
by  the  record. 

The  commissioner  reported  the  sale  made  under  the  judg- 
ment, the  sale  was  confirmed,  and  a  deed  made,  and  now 
in  a  proceeding  to  recover  the  land  the  defense  is  that  the 
record  is  no  evidence  of  title,  as  the  court  in  the  order 
of  confirmation  has  ratified  a  sale  that  was  void.  There 
is  no  question  but  what  such  a  sale  made  by  a  sheriff  would 
be  a  nullity  and  pass  no  title  to  the  purchaser,  but  there  is  a 
well-recognized  distinction  between  a  sale  made  by  a  sheriff 
under  an  ordinary  execution  and  a  sale  made  by  a  commis- 
sioner and  confirmed  by  the  court — the  one  being  a  ministerial 
and  the  other  a  judicial  act.     In  the  case  of  an  execution  sale 
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the  sheriff  has  a  plain  ministerial  duty  to  perform  by  selling 
the  debtor's  property  for  the  debt,  interest,  and  costs ;  and  if 
he  exceeds  the  authority  given  him  by  the  fi.fa,,  it  is  a  usur- 
pation of  power,  for  the  time  being  at  least,  that  the  debtor 
is  powerless  to  control.  The  action  of  the  sheriff  does  not 
require  the  approval  or  confirmation  of  the  court,  and  there- 
fore the  wisdom  of  the  rule  declaring  such  unauthorized  acts 
on  the  part  of  officers  or  even  ministerial  agents  null  and  void. 
The  commissioner  acts  in  selling  the  property  as  the  agent  of 
a  judicial  officer  and  in  pursuance  of  the  mandatory  clause 
of  the  judgment.  He  is  directed  to  accept  bids  for  the  prop- 
erty, to  be  approved  or  rejected  in  the  exercise  of  a  legal 
discretion  by  the  chancellor ;  and  if  in  the  opinion  of  that 
officer  the  commissioner  has  transcended  his  authority,  his 
report  of  sale  is  rejected,  and  if  not,  it  is  confirmed.  The 
order  of  confirmation  is  a  judicial  recognition  of  the  right 
6f  the  commissioner  to  make  the  sale  as  reported,  and  is  such 
a  final  order  as  may  be  appealed  from  by  the  party  aggrieved. 
The  chancellor  alone  is  to  judge  of  the  validity  of  such  sales, 
and  the  true  test  in  all  such  cases  is,  did  the  court  have  juris- 
diction of  the  parties  and  the  subject-matter  of  the  action 
when  rendering  the  judgment;  if  so,  it  determines  the  rights 
of  all  the  parties  to  that  judgment  so  long  as  it  remains 
unreversed. 

The  same  court,  rendering  the  judgment  for  the  sale  of  the 
property  in  this  case  and  confirming  the  sale  made  by  the 
commissioner,  is  now  called  on  to  nullify  its  own  act,  and  to 
correct  an  error  that  could  have  been  alone  remedied  after  the 
expiration  of  the  term  at  which  it  was  rendered  by  an  appeal 
to  this  court.  If  exceptions  had  been  filed  to  the  report  and 
overruled,  it  must  be  conceded  that  this  would  have  been  an 
adjudication  of  the  question,  but  not  more  so  than  when  the 
confirmation  is  made  without  any  exception.  The  sale  having 
been  made  and  confirmed  by  a  court  of  competent  jurisdiction, 
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it  can  not  be  assailed  in  a  collateral  proceeding.  (Voorhees 
V.  Bank  of  the  United  States,  and  authorities  cited,  10  Peters, 
451;  Bustard  v.  Gates,  4  Dana,  440;  Dorsey  v.  Kendall, 
8  Bush,  299.) 

The  case  of  Blakey  v.  Abert  (1  Dana,  185)  is  not  in  con- 
flict with  the  principle  herein  stated.  In  that  case  the  vendor 
was  enforcing  his  lien  on  the  land  sold,  the  commissioiiei 
selling  the  entire  tract  for  a  larger  sum  than  the  debt,  interest, 
and  costs.  The  court  below  overruled  the  exceptions  to  the 
commissioner's  report  and  ordered  a  deed  made  to  the  pur- 
chaser, and  this  court  upon  an  appeal  adjudged  that  the  act  of 
the  commissioner  in  selling  more  land  than  was  required  to 
pay  the  debt  was  as  invalid  as  such  a  sale  would  have  been  by 
a  sheriff  under  an  ordinary  execution,  and  so  this  court  would 
have  adjudged  upon  an  appeal  from  the  judgment  enforcing 
the  lien  in  the  present  case;  but  if  no  appeal  had  been 
taken  in  the  case  of  Blakey  v.  Abert,  it  will  scarcely  be  argued 
that  the  proceeding  could  have  been  declareil  void  in  a  col- 
lateral proceeding  for  an  error  that  could  alone  have  been 
corrected  by  an  appeal.  The  case  of  Gathwright  v.  Hazard 
(17  B.  Mon.  560),  based  upon  the  opinion  in  the  case  of 
Blakey  v.  Abert,  adjudges  that  the  same  doctrine  applies  to 
sales  by  commissioners  under  decrees  as  sales  by  sheriffs  under 
ordinary  execution;  but  a  careful  examination  of  the  argu- 
ments in  that  case  will  show  that  it  was  a  proceeding  to 
vacate  the  judgment  upon  the  ground  of  surprise,  and  for  a 
want  of  knowledge  on  the  part  of  parties  interested  as  to  the 
pendency  of  the  action. 

The  expression  used  in  the  opinions  rendered  in  each  of 
the  cases  referred  to,  ^^  that  the  act  of  the  commissioner  was 
void/'  might  properly  be  applied  to  a  sale  made  by  a  sheriff, 
or  even  used  in  determining  the  question  under  an  appeal  from 
the  judgment  confirming  such  a  sale  as  this;  but  in  a  collateral 
proceeding,  if  the  parties  and  subject-matter  of  the  aotion  were 
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within  the  jurisdiction  of  the  court  rendering  the  judgment^ 
such  errors  are  voidable  only,  and  can  be  corrected  alone  by 
some  direct  proceeding  furnishing  grounds  for  vacating  the 
judgment,  as  provided  by  the  Code,  or  by  an  appeal;  and  it  is 
only  in  cases  where  there  is  an  entire  want  of  jurisdiction  that 
wich  judgments  can  be  collaterally  questioned. 

The  judgment  of  the  court  below  sustaining  the  demurrer 
is  therefore  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 
Judge  Ck)F£R  not  sitting. 


Case  88— PETITION  EQUITY— Nov.  17. 

v.— 

Garrott  v,  Jaffray  &  Co.  mm^ 

appeal  from  chbistiak  circuit  ooubt. 

1.  The  assignment  op  a  note  vests  the  assignee  with  the  legal 

TITLE,  subject  to  any  defense  which  the  obligee  might  have  used 
before  notice  of  the  assignment. 

2.  The  amgnee  of  a  note  can  not  be  divested  of  kU  legal  title  to  it  by  any 

judicial  proceedings  to  which  he  is  not  a  party  and  of  which  he  has 
no  notice. 
8.  Money  wrongfttlly  recovered  by  attachment  or  garnishment 
of  the  obligor  in  a  note  in  a  proceeding  against  the  obligor  and 
obligee,  without  making  the  assignee  of  the  note  a  party  to  the 
proceedings  and  without  notice  to  him,  may  be  recovered  by  the 
assignee  of  the  party  who  so  wrongfully  recovered  the  same. 

4.  The  law  raises  an  implied  obligation,  on  the  part  of  a  party 

who  obtains  money  without  right,  to  refund  it  to  the  party  entitled 
to  it. 

5.  An  implied  coniraet  is  created  by  legal  presumption  upon  a  given  state 

of  facts. 

6.  A  debt  created  by  an  implied  contract  may  be  collected  by  attachment. 

The  provisions  of  the  Code  authorizing  the  issuing  of  attachments 
make  no  distinction  between  express  and  implied  contracts. 
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MgPhebson  &  Champlin, For  Appellant^ 

CITED 
Oivil  Code,  sections  474,  475,  221. 
8  B.  Mod.  513,  Bay  y.  Bank  of  Kentucky. 
8  Bush,  681,  Ellis  v.  Kelly. 

Felakd  &  EvANS^ For  Appelleefl^ 

CITED 
Civil  Code,  sections  439,  440,  221. 
Drake  on  Attachment,  sees.  718, 574, 775, 584. 

1  Story's  Equity,  section  151. 

2  Story's  Equity,  sections  1047,  1057. 
1  Story  on  Contracts,  section  876  F. 
1  Parsons  on  Contracts,  229,  280. 

1  Parsons  on  Bills  and  Notes,  14, 15. 

2  Parsons  on  Bills  and  Notes,  886. 

1  Met  158.  Hardin,  228. 

2  Met.  228,  585.  Dixon  Subrogation,  187. 

3  Met.  279,  280.  1  Bush,  247,  489. 

1  Bibb,  254.  2  Bush,  101. 

2  Bibb,  88.  8  Bush,  96. 

1  Dana,  117.  4  Bush,  271. 

2  Dana,  115.  7  Bush,  649. 
8  Mon.  46.  8  Bush,  197. 

8  B.  Mon.  168, 169.  1  Howard,  159. 

16  Peters,  1.  1  Gray,  81,  82. 
28  Wend.  528,  581.            6  Mon.  89. 

24  Mo.  49,  218.  8  Marsh.  163. 

17  Howard,  612.  1  Stanton's  K  S.  268. 

JUDGE  PRYOR  delivered  the  opinion  op  the  court. 

The  appellees,  E.  S.  Jaffray  &  Co.,  obtaiDed  a  judgment 
against  Mrs.  Ann  «M.  Newman,  upon  which  an  execution 
issued,  and  was  returned  "  no  property  found.**  A  petition  in 
equity  was  then  filed  alleging  that  fact,  and  charging  that 
Mrs.  A.  J.  Waller,  who  was  made  a  defendant  to  the  action, 
was  indebted  to  Ann  M.  Newman,  by  note  past  due,  for  more 
than  enough  to  pay  the  judgment.  Mrs.  Newman,  the  judg- 
ment debtor,  being  served  with  process,  failed  to  answer;  hot 
Mrs.  Waller  answered,  admitting  her  indebtedness  by  note  for 
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six  hundred  dollars^  and  her  readiness  to  pay  it  as  the  court 
might  direct.  The  latter  was  adjudged  to  pay  the  debt  due 
the  appellees  by  Mrs.  Newman^  and  that  she  be  credited  on 
her  note  for  the  amount  so  paid,  being  four  hundred  and  fifty 
dollars. 

After  that  judgment  and  aft^r  the  money  had  been  paid  the 
appellant,  B.  W.  Garrott,  filed  his  petition  against  Jafiray  & 
Co.,  reciting  the  above  facts,  and  alleging  that  he  had  obtained 
the  note  from  Mrs.  Waller  for  a  valuable  consideration,  and 
the  same  had  been  assigned  to  him  long  prior  to  the  institu- 
tion of  the  action  in  equity  by  Jaffray  &  Co.  against  Mrs. 
Newman  and  Waller;  that  he  had  no  notice  of  the  pendency 
of  that  action,  nor  had  Mrs.  Waller  any  notice  of  the  assign- 
ment of  the  note  to  him  by  Mrs.  Newman  or  that  he  held 
the  note;  that  the  money  received  by  Jaffray  &  Co.  under 
their  judgment  belonged  to  him,  and  was  the  proceeds  of  his 
note;  that  Jaffray  &  Co.  (appellees)  be  compelled  to  refund 
the  same.  He  further  alleges  that  they  are  non-residents,  and 
asks  for  an  attachment  that  he  might  subject  their  property 
within  the  jurisdiction  of  the  court  to  the  payment  of  the  debt. 
The  attachment  was  issued  and  levied  on  some  real  estate 
owned  by  appellees.  The  allegations  of  the  petition  are  sus- 
tained by  the  proof  in  the  cause;  but  the  court  below  held 
that  as  the  money  had  been  paid  to  the  appellees  they  could 
not  be  required  to  refund,  and  from  this  judgment  Garrott 
has  appealed. 

We  can  not  concur  with  counsel  for  the  appellees  or  the 
court  below  in  many  of  the  positions  assumed  as  to  the  law 
of  this  case.  The  effect  of  the  assignment  of  the  note  to  Garrott 
was  to  vest  him  with  the  legal  title.  The  right  to  its  proceeds 
when  thus  acquired  was  superior  to  that  of  any  creditor  of  the 
original  obligee,  and  no  judgment  in  any  proceeding  to  which 
the  appellant  was  not  a  party  or  of  which  he  had  no  knowl- 
edge could  divest  him  of  that  right.     It  is  a  well-recognized 
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principle^  and  without  which  no  person  could  be  secure  in 
his  property,  "that  no  one  is  bound  by  a  judicial  proceeding 
unless  he  is  a  party  to  it,  or  has  had  such  notice  as  would 
preclude  him  from  asserting  a  right  that  has  as  between  other 
parties  already  been  determined  by  the  judgment  rendered. 
It  is  true  the  judgment  in  this  case  is  conclusive  between  the 
garnishee  and  the  attaching  creditor,  but  how  it  can  affect  an 
innocent  holder  vested  with  the  legal  title  to  the  property  that 
has  been  adjudged  to  belong  to  some  one  else,  in  a  proceeding 
of  the  existence  of  which  he  was  in  entire  ignorance,  we  are 
unable  to  perceive. 

The  petition  of  Jaffray  &  Co.  alleges  the  indebtedness 
by  the  garnishee  to  Mrs.  Newman  by  note  for  six  hundred 
dollars.  The  judgment  is  that  the  indebtedness  exists,  and 
the  obligor  and  garnishee  is  directed  to  pay  it  over.  This 
note,  however,  did  not  belong  to  Mrs.  Newman.  The  legal 
title  was  in  Garrott,  and  the  chancellor  by  his  judgment  was 
taking  Garrett's  money  to  pay  Mrs.  Newman's  debt. 

If  the  appellees  had  filed  their  petition,  alleging  that  a 
personal  chattel  in  the  possession  of  the  garnishee  was  the 
property  of  Mrs.  Newman  and  attached  it  to  satisfy  his  debt, 
the  court  in  its  judgment  would  have  subjected  it  to  its  pay- 
ment, for  the  reason,  as  appeared  from  the  record,  that  it 
belonged  to  the  debtor  and  thus  passed  upon  the  question  of 
title.  Now  it  can  not  be  pretended,  if  the  title  was  in  a  third 
party  who  had  no  notice  of  the  pendency  of  the  action,  that 
he  would  be  precluded  from  asserting  his  right  to  the  property 
either  in  the  hands  of  the  attaching  creditor  or  a  purchaser 
under  the  judgment. 

In  the  case  of  Funkhouse  v.  Home  (24  Missouri),  relied 
on  by  counsel  for  appellee,  a  distinction  is  attempted  to  be 
made  between  the  right  of  property  in  a  chose  iii  action  and 
that  in  a  mere  personal  chattel,  and  it  is  there  said  that  as  the 
judgment  determines  that  an  indebtedness  existed  on  the  part 
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of  the  garnishee  to  the  original  obligee  in  the  note,  that  fact 
can  not  be  questioned  even  by  one  not  a  party  to  the  proceed- 
ing. This  is  a  novel  doctrine.  The  indebtedness  is  adjudged 
to  exist  by  reason  of  the  note  executed  by  the  garnishee  and 
which  the  former  admits  is  unpaid.  The  note  belonged  to 
Garrott,  and  the  court  in  passing  upon  the  case  has  adjudged 
that  it  belonged  to  Mrs.  Newman.  The  title  to  the  note  is  as 
much  involved  in  the  litigation  as  if  the  property  sought  to 
be  subjected  had  been  a  horse  or  any  other  chattel,  and  to 
determine  otherwise  would  be  adjudging  in  effect  that  a  judg- 
ment determining  the  right  of  property  was  final  as  to  all 
the  parties  interested,  whether  before  the  court  or  not. 

Although  the  authority  relied  on  by  counsel  indicates  that 
the  real  owner  of  the  note,  attempting  to  reach  his  money 
in  the  hands  of  an  attaching  creditor,  was  vested  with  the 
legal  title,  still  we  are  inclined  to  the  opinion  that  the  assignee 
in  that  case  must  have  held  only  an  equity  by  reason  of  the 
assignment.  In  such  a  case  the  attaching  creditor  prosecuting 
his  equity  to  a  judgment  without  notice  would-  hold  the  money. 
This  doctrine  as  between  assignees  vested  with  mere  equities 
in  such  property  is  well  settled ;  but  where  one  has  the  legal 
title,  and  as  in '  this  case  the  possession  also,  his  right  can  not 
be  disturbed  by  a  judgment  unless  he  is  a  party  to  the  pro- 
ceeding, or  by  his  knowledge  of  it  or  laches  has  surrendered  it. 
The  statute  authorizing  the  assignment  of  notes,  etc.,  so  as  to 
pass  the  legal  title,  guards  the  interest  of  the  obligor  in  the 
note  by  giving  him  all  his  set-offs  or  defenses  acquired  before 
notice  of  the  assignment ;  but  the  failure  to  give  such  notice 
can  not  operate  as  a  defense  to  a  creditor  of  the  original 
assignor  acquiring  the  proceeds  of  the  note  without  notice  to 
the  real  owner  holding  the  legal  title;  and  in  the  absence 
of  any  clause  in  the  statute  of  assignments  for  the  protection 
of  the  obligor  in  the  note  it  might  well  be  questioned  whether 
a  payment  by  him  (without  notice  of  the  assignment)  to  the 
Vol..  X.— 28 
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original  payee  would  protect  him  against  the  claim  of  the 
legal  owner. 

The  delay  on  the  part  of  the  appellant  in  the  collection  of 
the  note^  and  the  fact  that  he  lived  in  the  same  county  with 
the  obligor^  in  connection  with  the  pendency  of  the  action 
by  the  appellees  against  Mrs.  Newman  attaching  or  gar- 
nishing the  money  due  by  Mrs.  Waller,  are  circumstances 
calculated  to  induce  the  belief  that  the  appellant  might  by 
inquiry  have  known  that  the  amount  due  on  the  note  by  Mrs. 
Waller  was  being  subjected  to  the  payment  of  appellees'  debt 
Still  from  these  facts  alone  this  court  can  not  and  ought  not  to 
presume  that  appellant  had  actual  notice  of  the  pendency  of  the 
action,  and  in  failing  to  make  himself  a  party  thereto  was  guilty 
of  such  laches  as  to  divest  himself  of  all  right  to  the  note  or 
its  proceeds.  The  transaction  by  which  appellant  received  the 
note  seems  to  have  been  in  good  faith,  and  in  the  absence  of 
any  laches  on  his  part  that  authorizes  the  chancellor  to  say 
that  the  appellees  have  sustained  loss  by  reason  of  appellant's 
action  in  the  premises  we  see  no  reason  why  he  is  not  entitled 
to  recover. 

The  appellant  in  no  way  induced  the  appellees  to  pursue 
the  remedy  they  adopted  in  order  to  collect  their  debt,  nor 
did  the  latter  part  with  any  right  or  sustain  any  loss  by  any 
laches  or  want  of  diligence  on  the  part  of  appellant.  No 
demand  was  required  to  be  alleged  or  proven  prior  to  the 
commencement  of  the  action.  The  money  had  been  wrong- 
fully obtained  by  the  appellees,  without  the  consent  or 
knowledge  of  the  appellant,  and  in  such  cases  tlie  law 
raises  or  implies  an  obligation  on  the  part  of  the  party  who 
obtains  the  money  without  right  to  refund  it  to  the  party 
entitled  to  it.  He  is  in  default  by  obtaining  that  which  be 
had  no  right  to  possess  against  the  rightful  owner,  and  will  not 
be  allowed  to  say  in  a  court  of  law,  and  especially  in  a  court 
of  equity,  that,  '^  although  I  obtained  your  property  wrongfully 
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and  without  your  consent,  I  can  not  be  compelled  to  refund  or 
pay  its  value  without  first  being  requested  to  do  so.'* 

The  provisions  of  the  Code  authorizing  the  issuing  of 
attachments  majke  no  distinction  between  express  and  implied 
contracts.  If  made  by  the  parties,  it  is  express;  and  if 
created  by  legal  presumption  upon  a  given  state  of  facts,  it  is 
an  implied  contract;  and  in  either  case  an  attachment  may  be 
issued  and  sustained  upon  the  affidavit  and  proof  that  the 
debtor  is  a  non-resident. 

The  judgment  is  therefore  reversed,  and  cause  remanded 
with  directions  to  sustain  the  attachment  and  for  further 
proceedings  consistent  with  this  opinion. 


Case  89— PETITION  EQUITY-^ov.  17. 

Greenbaum  Bros.  &  Co.  v.  Megibben. 

APPEAL  FROM  HABRISON  CIBCUir  COURT. 

1.  Warehousemen's  receipts  are  transferable  by  indorsement  in 

blank  or  hy  special  indorsement,  and  with  like  effect  and  remedy 
as  bills  of  exchange.    (Act  of  1869.) 

2.  Warehousemen's  liens  and  encumbrances  upon  goods  must  be  set 

forth  or  explained  in  their  receipts  given  for  the  same.  (Ibid.) 
8.  A  warehouseman  sold  fifty  barrels  of  whisky,  and  took  the  purchaser's 
note  at  four  months  for  the  price,  and  gave  to  him  a  receipt  for  the 
same,  deliverable  on  return  of  the  receipt  and  payment  of  storage 
and  charges.  The  receipt  was  indorsed  by  the  purchaser  to  an 
Innocent  holder  as  collateral  to  secure  a  loan  of  money  obtained 
on  the  faith  of  the  receipt.  The  four-months'  note  not  being  paid, 
the  warehouseman  refused  to  deliver  the  whisky  on  the  return  of 
his  receipt  and  tender  of  storage  and  charges.  The  suit  of  the 
innocent  holder  of  the  receipt  having  been  transferred  to  equity — 
Heldy  that  the  whisky  should  be  sold  and  piocoedfi  applied  first  to 
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the  payment  of  the  loan,  and  the  balance,  if  any,  to  the  payment 
of  the  warehouseman's  debt  against  the  purchaser  of  the  whisky. 

It  was  immaterial  whether  the  purchaser  of  the  whisky  acted 
fraudulently  or  not,  as  the  receipt  was  negotiable,  and  for  a  vala- 
able  consideration  had  paased  into  the  hands  of  an  innocent  holder. 


,}■ 


J.  Q.  Ward, 

G.  W.  Craddock,      •     •  )• For  Appellants, 

T.  N.  &  D.  W.  LiNDSEY, 

CITED 
1  Session  Acts  1869,  p.  56.        20  Johns.  Ch'y,  645i 
5  Johns.  Ch'y,  56,  Bay  v.  Codding  ton. 

1  Met.  628,  Lee's  adm'r  v.  Smead  &  CSollard. 

2  Met.  534,  Alexander  &  Co.  y.  Springfield  Bank. 
1  Duvall,  893,  Thompson  v.  Poston. 

4  Bush,  834,  Pettit  &  Co.  v.  First  Nat.  Bank  of  Memphis. 

Boyd  &  Ward, For  Appellee, 

CITED 
Act  of  March  6, 1869,  in  reference  to  warehousemen's  receipts. 

JUDGE  PRYOR  delivered  the  opinion  op  the  oourt. 

Section  3  of  chapter  1792,  Session  Acts  of  1869,  provides 
that  "all  warehouse  receipts  issued  by  any  warehouseman  as 
provided  by  this  act  shall  be  negotiable  and  transferable  by 
indorsement  in  blank,  or  by  special  indorsement,  and  with 
like  liability  as  bills  of  exchange  now  are,  and  with  like 
remedy  thereon."  Section  4  provides,  in  substance,  that  no 
warehouseman  or  other  person  shall  issue  any  receipt  or 
voucher  for  goods,  wares,  merchandise,  produce,  etc.,  until 
such  goods,  merchandise,  produce,  etc.,  shall  have  been  bona 
fide  received  into  possession  and  stored  by  such  warehouseman 
or  other  person,  and  shall  be  in  store  under  his  or  their 
control,  care,  etc.  Section  5  provides  that  no  warehouseman 
or  other  person  shall  issue  any  receipt  for  such  goods,  wares, 
merchandise,  produce,  etc.,  unless  such  goods,  merchandise, 
etc.,  shall  at  the  time  be  the  property  without  encumbrance 
of  said  warehouseman ;  and  if  encumbered  by  prior  lien^  the 
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same  shall  be  set  forth  and  explained  in  the  receipt.  Section 
9  of  the  same  act  provides^  in  substance^  that  when  any  such 
receipt  or  voucher  has  been  issued  as  provided  in  the  act,  and 
used  or  pledged  as  collateral  security  or  otherwise  for  the  loan 
of  money,  the  bank  or  person  to  whom  the  same  is  pledged, 
etc.,  shall  have  power  and  authority  to  sell  the  same,  and 
transfer  title  thereto  in  such  manner  as  may  be  agreed  to  in 
writing  by  the  parties  at  the  time  of  making  the  pledge.  It 
is  further  provided  that  neither  the  warehouseman  nor  other 
person  shall  sell,  encumber,  or  remove  the  goods,  merchandise, 
produce,  etc.,  for  which  the  receipt  was  given  without  the 
consent  of  the  person  holding  such  receipt  and  the  production 
of  the  receipt. 

The  legislature  in  making  such  paper  negotiable  evidently 
intended  to  guard  the  rights  of  the  innocent  holder,  in  requir- 
ing that  such  paper  when  placed  on  the  market  or  disposed 
of  in  the  usual  course  of  trade  should  carry  on  its  face  all 
the  evidences  of  any  lien  or  encumbrance  that  might  exist 
upon  the  property  it  is  intended  to  represent.  That  the 
appellee  was  a  warehouseman  when  the  receipt  was  issued  is 
undenied,  and  that  it  contains  no  recital  by  indorsement  or 
otherwise  of  any  lien  upon  the  whisky  for  the  purchase-money 
is  equally  certain.     The  receipt  reads  as  follows : 

"  Distillery  Free  Warehouse  No.  1,  Cynthiana,  Ky.,  ) 

September  27,  1870.  J 

Received  of  Messrs.  H.  Wolf  &  Co.,  in  Distillery  Free 

Warehouse  No.  1,  Cynthiana,  fifty  barrels  of  whisky,  marked 

T.  J.  Megibben,  serial  numbers  subject  to  regulations  Revenue 

Department,  deliverable  on  return  of  this  receipt  and  payment 

of  storage  and  charges. 

"T.  J.  Megibben,  Proprietor. '^ 

The  numbers  are  also  annexed  to  the  receipt.  H.  Wolf 
&  Co.  purchased  the  whisky  on  four  months'  time,  and  failed 
to  meet  their  note  at  maturity,  and  have  never,  so  far  as 
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appears  from  the  record^  paid  any  part  of  the  purchase  price. 
Some  time  in  October  of  the  same  year  H.  Wolf  &  Co.  bor- 
rowed of  the  appellants,  Greenbaum  Bros.  &  Co.,  bankers  in 
the  city  of  New  York^  four  thousand  dollars^  and  at  the  time 
of  the  loan  deposited  with  them  the  receipt  of  Megibben^  the 
appellee,  as  collateral  security  for  its  payment.  In  a  few 
days  after  this  transaction  Wolf  &  Co.  failed,  and  upon  the 
production  of  the  receipt  by  the  appellants  to  the  appellee 
Megibben  the  latter  refused  to  deliver  the  whisky  or  account 
for  its  value  without  first  deducting  the  amount  due  him  by 
Wolf  &  Co.  on  their  purchase.  The  evidence  shows  that  the 
money  was  loaned,  the  receipt  delivered  over,  indorsed  in 
blank  as  collateral  security,  and  that  Wolf  &  Co.  at  the  time 
of  the  loan  were  regarded  as  solvent.  The  signature  of 
Megibben  to  the  receipt  had  been  affixed  by  his  clerk,  as 
had  been  his  habit,  and  his  Impression  is  that  he  informed 
his  principal  of  his  action  in  the  premises.  It  thus  clearly 
appears  that  the  receipt  was  issued  and  pledged  by  Wolf  A 
Co.  to  innocent  parties  for  the  loan  of  money  without  any 
evidence  whatever  of  the  non-payment  of  the  purchase-money 
due  the  appellee. 

The  latter  as  warehouseman  could  have  easily  protected  his 
rights,  and  at  the  same  time  prevented  any  loss  to  innocent 
parties  by  complying  with  the  plain  letter  of  the  statute  in 
indorsing  the  nature  and  extent  of  his  lien  on  the  receipt; 
but,  on  the  contrary,  he  certifies  that  Wolf  &  Co.  at  the  date 
of  the  receipt  had  fifty  barrels  of  whisky  in  his  warehouse 
subject  to  storage  ahd  charges,  and  upon  the  payment  of  these 
charges,  which  would  not  then  have  exceeded  fifteen  dollars, 
as  the  proof  shows,  he  obligated  himself  to  deliver  the  whisky 
to  the  party  producing  the  receipt. 

The  evidence  conduces  to  show  that  Wolf  &  Co.  practiced 
a  fraud  on  the  appellee;  and  while  this  may  be  so,  the  delivery 
of  the  receipt  to  Wolf  &  Co.,  and  the  indorsement  to  appel- 
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kuts  for  value  without  any  knowledge  on  their  part  of  Wolf's 
misconduct;  vested  them  by  reason  of  the  act  in  question  with 
the  right  to  the  whisky  or  its  proceeds  to  satisfy  their  debt. 
The  appellee^  having  trusted  Wolf  <&  G),;  must  bear  the  losa 
We  can  not  perceive  any  reason  for  requiring  a  demand  of 
the  whisky  by  appellants  of  the  appellee  and  then  notice  to 
Wolf  &  Co.  of  appellee's  refusal  to  deliver  it.  This  might 
have  been  necessary  to  hold  Wolf  &  Co.  liable  to  appellants ; 
but  by  the  express  language  of  the  statute  Greenbaum  Bros.  & 
Co.  (appellants)  were  invested  with  the  right  to  the  whisky^ 
and  appellee  conld  have  made  no  disposition  of  it  without  their 
consent.  They  were  the  bona  fide  holders  of  the  paper,  and 
were  fully  protected  as  indorsees  by  the  various  sections  of  the 
act  referred  to. 

That  appellants  were  holders  for  value  is  evidenced  by  the 
undisputed  fact  that  they  loaned  Wolf  &  Co.  four  thousand 
dollars  upon  the  pledge  of  the  whisky  or  the  receipt  as  a 
collateral,  and  when  appellee  refused  to  deliver  it  on  demand, 
accompanied  by  a  tender  of  the  receipt,  their  cause  of  action 
was  complete.  When  this  receipt  was  delivered  to  Wolf  &  Co. 
the  appellee  in  effect  said  to  all  innocent  parties  who  might 
come  into  possession  of  it,  in  the  usual  and  legitimate  course 
of  business,  that  Wolf  &  Co.  were  the  owners  of  fifty  barrels 
of  whisky,  that  it  was  in  his  warehouse  and  under  his  con- 
trol, and  that  no  lien  existed  upon  it  except  for  storage  and 
charges. 

The  distinction  between  this  case  and  that  of  Alexander  & 
Co.  V.  Springfield  Bank  (2  Met.  534)  is  that  in  the  last-named 
case  the  holder  parted  with  nothing  of  value  when  he  received 
the  paper.  It  was  not  in  discharge  of  a  pre-existing  debt  or  for 
an  additional  loan  of  money,  but  merely  to  secure  a  debt  that 
was  in  no  manner  released  ,*  while  in  this  case  the  appellants 
actually  loaned  four  thousand  dollars  on  the  faith  of  the 
receipt.     It  was  not  pledged  to  secure  an  antecedent  debt, 
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but  transferred  in  order  to  create  a  debt,  as  when  the  indorse- 
ment was  made  and  the  receipt  delivered  the  monej  was 
loaned.  Whether  or  not  Wolf  &  Co.  complied  with  their 
contract  is  immaterial  in  determining  the  rights  of  the  parties 
to  this  controversy;  nor  is  it  material  that  appellants  made 
other  loans  to  Wolf  &  Co.  at  or  prior  to  the  time  at  which 
this  transaction  took  place. 

The  plea  of  non  est  factum  was  properly  refused,  as  it  was 
ofiPered  when  the  case  was  ready  for  submission,  and  besides 
there  was  no  proof  in  the  record  to  support  it.  As  this  case 
was  transferred  to  equity,  and  the  appellants  hold  the  receipt 
as  collateral  security  only  for  the  payment  of  the  four  thousand 
dollars,  the  whisky  should  be  sold,  first  applying  the  proceeds 
to  appellants'  debt,  and  the  balance  if  any  to  appellee  on  the 
debt  due  by  Wolf  &  Co. 

The  judgment  is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


Oasb  40— petition  EQUITY— Maeoh  6. 

Commonwealth,  Thompson's  heirs,  &c.  v.  • 
Jackson,  &c. 

AFPBAL  FROM  DAVIESS  CIBCUIT  COURT. 

1.  Impeaohikg  sheriff's  return  on  execution.— Tlie  return  made 

by  an  officer  of  a  levy  and  sale  under  an  execution  can  not  be 
impeached  by  extrinsic  evidence  other  than  that  of  the  clearest 
and  most  convincing  character,  if  at  all. 

2.  Conveyance  must  be  aooepted  bt  the  grantee  to  beoomb 

EFFECTUAL. — ^To  pass  the  feensimple  estate  in  land  the  conveyance 
must  not  only  be  executed  and  tendered  to  the  grantee,  but  most 
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be  accepted  by  him.  Until  it  is  accepted  the  estate  remains  in  the 
grantor;  and  if  the  rights  of  one  of  his  creditors  intervene  before 
the  acceptance,  the  interest  acquired  by  such  creditor  will  be  pro- 
tected against  the  claims  of  the  grantee  or  any  one  holding  under 
his  title.    (2  Washburn  on  Real  Property,  581.) 

8.  AOGEPTAKCE  OF  DEED  WILL  NOT  BE  PRESUMED  MERELY  BECAUSE 

BBunsFiciAL. — If  a  deed  is  not  actually  delivered  to  the  grantee  or 
his  agent  authorized  to  receive  it,  it  is  essential  to  prove  notice  to 
him  of  its  execution,  and  such  additional  circumstances  as  will 
afford  a  reasonable  presumption  of  his  acceptance  of  it 

The  presumption  that  a  party  will  accept  a  deed  because  it  is 
beneficial  to  him  will  never  be  carried  so  far  as  to  consider  him  as 
having  accepted  it.    (28  Texas,  778.) 

4.  Trustee  of  a  jury-fund  is  an  officer  authorized  to  collect 

AND  receive  public  MONEYS  wlthln  the  meaning  of  section  1, 
article  12,  chapter  83,  of  the  Revised  Statutes,  and  may  be  pro- 
ceeded against  by  motion  in  the  fiscal  court  for  a  failure  to  pay 
funds  in  his  hands  into  the  treasury,  as  required  by  law. 

5.  A  judgment  on  a  motion  against  an  officer  without  notice  can  not, 

if  the  court  had  jurisdiction,  be  treated  in  a  collateral  proceeding 
as  void. 

6.  Lien  on  officer's  estate. — ^The  commonwealth  can  not  be  deprived 

of  its  right  to  prosecute  its  claim  against  any  part  or  all  of  the  estate 
bound  by  its  judgment  lien  until  its  debt  is  fully  satisfied. 

Geo.  W.  Willlams, For  Appellants, 
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JUDGE  LINDSAY  dblivbrbd  the  opikiok  of  thb  ooubt. 

This  case  differs  from  that  of  McBurnie  v.  Overstreet 
(8  B.  Mon.  300)  in  this:  here  the  levy  was  indorsed  on  the 
execution  at  the  time  it  was  made^  and  the  levy^  sale^  and 
return  were  all  made  while  the  sheriff  was  in  office ;  in  Over^ 
street's  case  the  levy  and  sale  were  embraced  in  the  same 
returu;  and  were  both  indorsed  on  the  execution  after  the  term 
of  the  sheriff  had  expired  and  nearly  a  year  after  the  sale. 
The  court  was  nevertheless  of  opinion  that  the  return  was 
prima  faeie  evidence  of  both  the  levy  and  the  sale,  but  subject 
to  be  impeached  and  falsified  by  extrinsic  teatimony.    We  do 
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not  decide  that  the  same  rale  could  not  apply  in  a  case  like 
this;  but  we  are  free  to  say  that  it  should  be  allowed  to  control 
only  where  the  presumption  arising  from  the  return  of  the 
officer  is  impeached  by  testimony  of  the  clearest  and  most 
convincing  character.  The  testimony  before  us  fells  far  below 
the  standard  indicated.  The  court  below  therefore  properly 
held  the  levy  to  be  sufficient. 

80  far  as  the  heirs  at  law  and  the  general  creditors  of 
Thompson  are  concerned,  it  is  indifferent  whether  Robards 
had  or  not  accepted  the  deed  to  the  land  in  Union  County 
before  the  levy  and  sale  under  the  Pegram  execution. 

Thompson,  by  executing,  acknowledging,  and  causing  the 
deed  to  be  recorded,  and  by  his  participation  in  the  sale  and 
in  the  preliminary  steps  attending  it,  estopped  himself  from 
questioning  the  title  acquired  by  the  purchaser.  Those  claim^ 
ing  through  or  under  him  can  occupy  no  more  favorable 
attitude  than  that  occupied  by  him  while  living. 

The  inadequacy  of  price  is  not  so  gross  as  to  authorize  the 
sale  to  be  set  af>ide  on  that  account  alone.  The  real  conte9t 
in  the  case  is  between  the  commonwealth  and  Jackson,  the 
execution  purchaser. 

The  evidence  shows  with  a  reasonable  degree  of  certainty 
that  Robards,  the  grantee  in  the  deed,  was  not  apprised  of  its 
execution  until  after  the  .Slst  of  January,  1871,  the  day  upon 
which  the  commonwealth  claims  its  lien  attached  to  all  the 
estate  of  Thompson  by  reason  of  the  rendition  of  a  judgment 
against  him  as  trustee  of  the  jury-fund  for  Daviess  County  by 
the  Franklin  Circuit  Court. 

As  Robards  was  not  aware  of  the  execution  of  the  deed, 
and  as  there  is  no  proof  that  it  was  executed  pursuant  to  an 
antecedent  arrangement  or  contract^  the  ordinary  presumption 
of  law  that  a  grantee  does  accept  a  conveyance  made  for  hia 
advantage  does  not  apply  in  this  case^ 

To  paas  the  fee-simple  estate  in  lands  the  conveyance  must 
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Dot  only  be  executed  ^nd  tendered  to  the  grantee^  but  must  be 
accepted  by  him.  Until  it  is  accepted  the  estate  remains  in 
the  grantor;  and  if  the  rights  of  one  of  his  creditors  intervene 
before  the  acceptance,  the  interest  acquired  by  such  creditor 
will  be  protected  against  the  claims  of  the  grantee  or  any  one 
holding  under  his  title. 

Appellee  insists  that  the  presumption  arising  from  Uie 
delivery  of  the  deed  to  the  clerk  ought  to  conclude  the  com- 
monwealth. The  clerk  was  not  the  agent  of  Robards  to  accept 
the  conveyance.  After  it  was  recorded  it  was  redelivered  to 
Thompson,  and  remained  in  his  possession  up  to  the  time  of 
his  death. 

Thompson's  letter  of  December  15,  1869,  does  not  indicate 
an  intention  upon  his  part  to  make  the  conveyance  to  Robards. 
It  tends  to  show  that  he  was  then  expecting  to  indemnify  him 
out  of  the  proceeds  of  certain  notes  secured  by  mortgage  on 
Owensboro  property. 

The  fair  presumption  from  all  the  facts  proved  is  that 
Thompson  executed  the  conveyance  for  the  sole  purpose  of 
enabling  the  sheriff  to  levy  the  executions  issued  on  the  sale- 
bonds  of  Robards  on  the  land,  intending  thereby  to  protect 
Robards  against  further  annoyance.  In  furtherance  of  this 
intention  it  was  not  necessary  that  Robards  should  be  informed 
of  what  Thompson  had  done ;  and  the  statements  of  Thomp- 
son, proved  by  Yeiser  and  read  by  the  court  without  objection, 
establish  that  Robards  was  not  informed  of  the  execution  of 
the  conveyance  until  after  the  31st  of  January,  1870. 

Under  these  circumstances,  to  hold  that  the  title  to  the  land 
had  passed  from  Thompson  to  Robards  before  the  judgment 
lien  of  the  commonwealth  attached  would  be  to  decide  that  a 
party  can  become  the  purchaser  of  land  without  his  knowledge 
or  assent,  and  that  the  acceptance  of  a  deed  of  conveyaaoe  is 
not  necessary  for  the  transmission  of  the  title  from  the  grantor 
to  the  grantee.     The  authorities  relied  on  by  appellee  to  sap- 
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port  his  view  of  the  law  accord  with  the  conclusions  of  this 
court. 

In  2  Washburn  on  Real  Property  (side  page  581)  the 
author  sajs^  ''The  better  opinion  seems  to  be  that  no  deed 
can  take  effect  as  having  been  delivered  until  such  act  of 
delivery  has  been  assented  to  by  the  grantee^  and  he  ahcM  have 
done  something  equivalefnt  to  an  actual  acceptance  of  U." 

The  cases  of  Walker  v.  Walker  (42  111.  311),  Rivard  v. 
Walker  (39  111.  413),  Robinson  v.  Gould  (26  Iowa),  and  Ford 
V.  Gregory's  heirs  (10  B.  Mon.  180)  settle  the  doctrine  as  to  . 
the  presumption  of  acceptance  arising  from  the  delivery  of  a 
deed  to  a  third  person  or  to  the  proper  registering  officer; 
but  in  neither  of  those  cases  is  it  intimated  that  the  accept- 
ance is  not  essential,  nor  that  the  presumption  arising  from 
the  delivery  is  in  general  conclusive  of  the  question  of 
acceptance. 

In  the  case  of  Tuttle  v.  Turner  (28  Texas,  773)  the  court 
held  that ''  it  is  essential  to  the  operative  force  and  validity  of 
a  deed,  if  not  actually  delivered  to  the  grantee  or  his  agent 
authorized  to  receive  it,  to  prove  notice  to  him  of  its  execution 
and  such  additional  drcumstanoes  as  will  afford  a  reasonable 
premmption  of  his  a^ccepiance  of  it;"  and  the  court  further 
said,  "The  presumption  that  a  party  will  accept  a  deed  be- 
cause it  is  beneficial  to  him,  it  is  said,  mill  never  be  carried  so 
far  as  to  consider  him  as  having  accepted  it." 

We  conclude  that  the  title  to  the  Union  County  land  re- 
mained in  Thompson  until  after  the  31st  of  January,  1870.  , 
If  therefore  the  judgment  against  him  in  the  Franklin  Circuit' 
Court  is  valid,  the  lien  of  the  commonwealth  attached  to  said 
land  more  than  four  months  before  the  execution,  lien,  levy, 
and  sale  under  which  Jackson  claims  title  had  any  existence. 

Section  1,  article  12,  chapter  83,  Revised  Statutes,  provides 
that  "if  any  sheriff,  clerk,  or  other  person  authorized  to  col- 
lect or  receive  public  money,  revenue,  or  tax,  shall  fail  to 
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aooount  for  or  pay  into  the  treasury  as  required  by  law,  the 
auditor  shall  proceed  iu  the  name  of  the  commonwealth,  by 
motion  or  suit,  without  notice,  to  collect  the  same  by  judg- 
ment and  execution.''  The  same  article  further  provides  that 
from  the  institution  of  the  motion  or  suit  a  lien  should  exist 
in  favor  of  the  commonwealth  on  all  the  estate,  legal  and 
equitable,  of  the  defaulting  officer  until  the  judgment  should 
be  fully  satisfied. 

Sections  5,  6,  and  7,  article  6^  chapter  56^  Revised  Statutes, 
made  it  the  duty  of  certain  public  officers  to  pay  over  to  the 
trustee  of  the  jury-fund  **all  fines  and  forfeitures  or  other 
funds  in  their  hands,''  and  madie  it  the  duty  of  the  trustee  to 
superintend  and  control  the  collection  of  all  fines  and  money 
pertaining  to  the  jury-fund.  He  was  therefore  an  officer 
authorized  to  collect  and  receive  public  moneys. 

Section  11  of  the  article  and  chapter  last  named  made 
it  the  duty  of  the  trustee  of  the  jury-fund  to  pay  into  the 
treasury  by  the  first  day  of  January  in  each  year  all  balances 
remaining  in  his  hands.  If  Thompson  failed  to  pay  into  the 
treasury  as  thus  required  the  balance  remaining  in  his  hands 
at  the  end  of  every  year,  the  Franklin  Circuit  Court  had 
jurisdiction  to  render  the  judgment  against  him.  If  the 
proceedings  upon  which  that  judgment  was  rendered  were 
irregular,  the  judgment  may  be  liable  to  reversal  upon  appeal; 
but  it  can  not  in  a  collateral  proceeding  be  treated  as  void. 
Jackson  can  not  escape  the  effect  of  this  lien  because  he 
had  no  actual  notice  of  the  judgment;  he  was  bound  under 
the  law  to  take  notice  of  it;  nor  can  he  have  the  cross- 
petition  of  the  commonwealth  dismissed  because  its  judgment 
may  be  satisfied  out  of  other  estate  left  by  Thompson  or  out 
of  the  estates  of  his  sureties.  The  commonwealth  can  not  be 
deprived  of  its  right  to  prosecute  its  claim  against  all  estate 
bound  by  its  judgment  until  its  debt  is  fully  satisfied. 

When  the  chancellor  has  marshaled  the  assets  and  is  ready 
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to  render  a  final  judgment  of  distribution,  the  equities  of  the 
various  creditors  of  Thompson,  as  well  as  those  of  his  sureties 
on  his  bond  as  trustee  of  the  jury-fund,  and  the  right  of 
Jackson  to  abandon  his  execution  purchase  and  quash  the 
return  satisfying  his  execution,  if  he  shall  ask  to  have  such 
relief,  may  be  determined;  but  until  that  time  arrives,  or 
until  the  judgment  in  favor  of  the  commonwealth  is  fully 
satisfied,  its  lien  upon  all  estate  owned  by  Thompson  on  the 
Slst  of  January,  1870,  must  be  upheld. 

The  judgment  dismissing  the  commonwealth's  cross-petition 
is  reversed.  As  to  the  remaining  appellants  the  judgment  is 
affirmed.  The  cause  is  remanded  for  further  proceedings 
consistent  with  this  opinion. 


Hawes,  &c.  v.  Orr,  &c. — Same  v.  Green,  &c. 


APPEAL  FKOM  CARBOLL  CIRCUIT  COURT. 

1.  Pendente  lfte  purchase. — It  is  a  general  rule  that  one  purchasiDg 

property  which  is  at  the  time  the  subject  of  litigation  takes  it  sub- 
ject to  the  judgment  that  may  be  rendered  in  the  case. 

But  in  order  to  bind  a  purchaser  by  a  judgment  rendered  in  a 
case  to  which  he  was  not  a  party  the  judgment  must  be  the  result 
of  litigation  pending  at  the  time  of  his  purchase,  and  not  of  a  new 
litigation  commenced  afterward. 

2.  New  action  by  way  of  amended  pleading  will  not  relate 

BACK. — So  far  as  the  pendency  of  the  suit  can  affect  others  than 
parties  to  the  action,  matter  brought  into  it  by  amended  pleading 
will  not  relate  back  to  the  time  of  ihe  filing  of  the  original,  but 
the  suit  as  to  the  matters  set  up  in  the  amendment  will  be  con- 
sidered as  pending  only  from  the  time  the  amendment  was  filed. 
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(Stone,  Ac,  v.  Connelly,  1  Metcalfe,  666;  Dudley  v.  Price,  10  B. 
Monroe,  88.) 

3.  PuKCHASE  PENDING  SUIT  FOB  PARTITION.— The  pendency  of  a  suit 

for  partition  of  land  among  the  part  owners  does  not  withdraw  the 
land  sought  to  he  divided  from  the  reach  of  an  execution  against 
such  part  owners.  But  if  the  undivided  share  of  one  part  owner  is 
levied  on  and  sold,  this  would  be  a  pendente  lite  purchase,  and  the 
purchaser  must  accept  such  interest  as  is  allotted  to  him  whose 
share  he  purchased. 

4.  Suit  must  be  pbosecuted  with  diligence. — One  who  claims  the 

benefit  of  a  Ha  pendens  against  a  bona  fide  purchaser  must  show 
that  the  suit  was  prosecuted  with  some  diligence,  and  that  there 
was  no  unreasonable  delay  in  prosecuting  it  to  a  final  termination. 
(Erhman  v.  Kendrick,  1  Met.  149;  Watson  v.  Wilson,  2  Dana,  406; 
Clarkson  v.  Morgan,  6  B.  Mon.  447.) 

5.  Coitbt  fibst  acquibing  jubisdiction  can  not  be  ousted.— The 

doctrine  is  recognized  that  the  court  first  acquiring  jurisdiction  has 
a  right  to  go  on  until  it  has  performed  its  office  in  reference  to  the 
subject-matter  in  litigation,  and  will  not  allow  itself  to  be  ousted 
of  its  jurisdiction  or  permit  the  thing  in  contest  to  be  wrested  from 
it,  so  that  it  can  not  execute  its  judgment. 

A.  J.  &  D.  James^ For  Appellants, 
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7  Dana,  392,  HowelFs  heirs  v.  McCreery's  heirs. 
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4  Bibb.  567,  January  v.  Bradford. 
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11  B.  Mon.  19,  Moran,  Ac.  v.  Masterson. 
13  B.  Mon.  169,  Kennedy's  adm'r  v.  Davenport. 

JUDGE  GOFER  pelivebed  the  opinion  op  the  court. 

A  suit  was  commenced  in  the  Grallatin  Circuit  Court  in 
November,  1825,  by  one  portion  of  the  heirs  at  law  of  George 
Nicholas  against  another  portion  of  said  heirs  for  the  partition 
of  a  large  tract  of  land  owned  by  them.  In  1838  the  county 
of  Carroll  was  established,  and  included  within  its  boundary 
the  whole  of  the  land  which  the  heirs  of  Nicholas  sought  to 
partition.  In  1839,  and  before  partition  had  been  made,  and 
before  a  decree  for  that  purpose,  three  ji.  Job.  for  cost  were 
issued  against  Nicholas's  heirs  and  placed  in  the  hands  of  the 
sheriff  of  Carroll  County,  who  levied  them  on  seven  or  eight 
hundred  acres  of  the  land  sought  to  be  partitioned  by  the  suit  in 
Gallatin.  The  land  levied  on  was  sold,  and  John  C.  Lindsay 
became  the  purchaser  and  received  the  sheriff's  deed.  In 
1846,  the  Gallatin  suit  being  still  pending,  the  complainants 
amended  their  bill,  and  set  up  the  levy  upon  and  sale  of  the 
land  and  its  purchase  by  Lindsey,  and  sought  to  vacate  the 
sale  and  conveyance  to  him,  and  to  eject  Craig,  O'Neal,  and 
others,  who  had  entered  thereon  under  purchases  from  Lindsey, 
on  the  ground  tliat  the  levy  and  sale  were  collusive  and 
firaudulent. 

To  this  amended  bill,  Walton  Craig,  William  O'Neal,  John 
Scott, Mayland,  and  John  C.  Lindsey  were  made  de- 
fendants. In  1865  judgment  was  rendered  by  the  Gallatin 
court  in  this  branch  of  the  case,  declaring  the  sale  under  the 
Vol.  X.— 29 
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executions  to  be  fraadolent  and  void,  and  canceling  the  deed 
from  the  sheriff  to  Lindsey^  and  awarding  a  writ  habere  fadM 
for  the  land.  From  that  judgment  an  appeal  was  prosecuted 
to  this  court  by  Coaig,  the  heirs  of  William  CVNeal,  and 
John  C.  Lindsey  and  others^  and  the  judgment  as  to  Craig 
and  O'NeaPs  heirs  was  reversed,  but  was  affirmed  as  to  the 
other  appellants. 

Writs  of  possession  were  then  sued  out,  and  all  persons  in 
possession  of  any  part  of  the  land  embraced  by  the  sheriff's 
deed  to  Lindsey  were  turned  out  of  possession,  except  Craig 
and  O'Neal.  Soon  theneafter  these  suits  were  instituted  in 
the  Carroll  Circuit  Court  by  tenants,  who  claimed  as  lemote 
vendees  of  John  C.  Lindsey  to  be  restored  to  die  possession 
from  which  they  had  been  turned  out  by  the  sheriff,  acting 
under  the  writ  of  habere  facias  from  ihe  Gallatin  Circait 
Court 

The  plaintiffs  in  each  of  the  cases  sought  relief  on  die 
ground  that,  although  the  sale  by  the  sheriff  under  the  JL  foi. 
against  Nicholas's  heirs  was  fraudulent  and  therefore  invalid 
as  to  the  participants  in  the  fraud,  it  was  not  void  except  for 
fraud ;  and  that  as  they  had  purchased  in  good  faith  for  &ir 
prices,  and  had  paid  for  the  land  claimed  by  them  respectively 
without  notice  of  the  fraud  in  the  sale,  the  sale  was  valid  as 
to  them;  that,  although  they  had  been  dispossessed  under 
the  writ  from  Gallatin,  they  were  not  parties  to  that  suit,  and 
had  no  notice  of  its  pendency,  and  could  not  be  bound  hj 
any  judgment  rendered  therein.  They  also  alleged  that  the 
Gallatin  court  had  no  jurisdiction  as  to  them. 

To  these  suits  various  defenses  were  set  up,  only  three  of 
which  are  now  relied  upon,  viz.:  1.  That  the  levy  and  sale 
were  absolutely  void;  2.  That  the  levy  and  sale  having  been 
made  while  the  suit  for  partition  was  pending  in  Gkillatin,  the 
purchases  by  Lindsey  and  his  vendees  were  made  pendenU  Btj 
and  that  they  therefore  held  subject  to  such  judgment  as  m^ 
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be  rendered  in  the  Gallatin  eoart;  3.  That  the  rights  of  the 
parties  had  been  adjudicated  in  the  suit  in  Gallatin,  that 
jodgment  having  been  affirmed  as  to  all  except  Craig  and 
O'Neal,  and  t^at  the  plaintiffs  below  were  either  parties  to 
that  litigation  or  privies  to  those  who  were,  and  are  bound  by 
that  judgment. 

It  appears  that  the  sheriff  of  Carroll  sold  the  land  in  June, 
1839,  and  made  a  deed  to  John  C.  Lindsey,  the  purchaser,  in 
July  of  the  sam^  year. 

In  order  to  a  correct  understanding  of  the  fiusts  it  will  be 
necessary  to  state  the  derivation  of  title  claimed  by  plaintifb 
in  each  of  the  three  cases  separately. 

In  ease  No.  1,  of  R.  Hawes,  Ac.  v.  John  J.  Orr,  &c.,  it 
appears  that  John  C.  Lindsey,  on  the  1st  of  February,  1840, 
sold  and  conveyed  two  hundred  acres  of  the  land  conveyed  to 
him  by  the  sheriff  to  Richard  C.  Lindsey  for  the  recited  con- 
sideration of  one  dollar.  On  the  15th  day  of  November,  1842, 
R.  C.  Lindsey  sold  and  conveyed  the  same  tract  to  John  Scott 
and  John  B.  Orr  in  consideration  of  one  thousand  doUara 
cash.  The  tenants  in  possession  who  were  turned  out  of  the 
land  in  contest  in  this  case  entered  and  held  under  Scott 
and  Orr. 

In  the  case  of  Hawes,  &c.  v.  Bice,  <&c.,  it  appears  that 
John  C.  Lindsey,  on  the  26th  of  March,  1841,  in  consideration 
of  one  dollar,  sold  and  conveyed  a  part  of  the  land  embraced 
by  the  sheriff's  deed  to  him  to  Lewis  Smith,  who  on  the  16th 
of  February,  1843,  sold  and  conveyed  twenty-nine  acres  three 
roods  and  thirty-five  poles  thereof  to  John  G.  Stevens  for  the 
same  consideration.  On  the  25di  of  November,  1841,  by  deed 
signed  but  not  acknowledged  or  recorded.  Smith  sold  and 
conveyed  to  John  Montgomery  ninety-three  acres  of  his  pur- 
chase from  John  C.  Lindsey  for  seven  hundred  and  twenty 
dollars,  all  of  which  has  been  paid;  and  in  1843  Montgomery 
sold  and  conveyed  forty-two  and  a  half  acres  of  his  purchase 
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to  D.  L.  Rice  for  five  hundred  dollars  in  hand  paid;  and  on 
the  9th  of  April,  1845,  Montgomery  sold  an  J  conveyed  the 
residue  of  his  purchase  to  James  H.  Rice  for  three  hundred 
and  sevepty-five  dollars  in  hand  paid.  The  tenants  in  posses- 
sion, and  who  were  turned  out  by  the  writ  from  Gallatin,  held 
and  claimed  under  this  title. 

In  HaweSy  &c,  v.  Green,  &c.,  the  tenants  turned  out  claimed 
under  the  following  conveyances,  viz. :  The  deed  of  March  25, 
1841,  from  John  C.  Lindsey  to  Lewis  Smith,  before  referred 
to,  and  a  deed  from  the  sheriiF  of  Carroll  County  to  Stratton, 
dated  March  25,  1843,  and  made  in  pursuance  of  a  levy  and 
sale  of  one  hundred  and  five  acres  of  said  land  under  an 
execution  against  Lewis  Smith ;  and  a  deed  from  Stratton  to 
Bennett  Green,  dated  27th  day  of  September,  1844,  and  made 
in  consideration  of  five  hundred  and  twenty-seven  dollars  and 
fifty  cents  in  hand  paid. 

The  claimants  under  these  several  deeds  seem  to  have 
entered  into  possession  soon  after  the  deeds  were  made,  and 
to  have  held  and  claimed  the  land  as  their  own  until  dispos- 
sessed as  before  stated.  The  circuit  court  restored  them  to 
possession,  and  the  heirs  of  Nicholas  prosecute  these  appeals 
from  those  judgments. 

1.  The  first  question  presented  is  whether  the  execution, 
sale,  and  purchase  by  John  C.  Lindsey  were  void.  This  ques- 
tion was  presented  in  the  appeal  of  Walton  Craig,  Ac.  v. 
Richard  Hawes,  &c.  (MS.  Opinion,  May  27,  1868),  and  it 
was  then  held  that  the  sale  was  not  ipso  fadOy  et  oonstrucHone 
legia  void,  and  this  adjudication  is  conclusive  upon  this  point, 
which  need  not  therefore  be  further  noticed. 

2.  Was  there  such  a  lis  pendens  as  will  afiect  the  appellees? 
It  will  have  been  observed  that  the  land  now  in  contest  passed 
out  of  the  hands  of  all  the  parties  supposed  to  have  had  any 
connection  with  the  alleged  frauds  committed  in  the  levy,  sale, 
and  purchase  under  the  fi.  fas.  into  the  hands  of  the  appellees 
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or  their  vendors,  who  were  purchasers  in  good  faith  and  for  a 
valaable  consideration,  and  received  conveyances  and  entered 
into  possession  of  the  land  claimed  by  the  appellees  respec- 
tively prior  to  the  filing  in  the  Gallatin  court  of  the  amended 
bill  attacking  and  seeking  to  set  aside  the  sale  and  sheriiT's 
deed  under  the  executions.  None  of  the  appellees  were  parties 
to  that  suit  originally,  or  to  the  amended  bill,  except  the  heirs 
of  Scott,  who  are  a  part  of  the  appellees  in  the  case  of  HaweS 
V.  Orr,  &c. ;  but  so  far  as  they  were  concerned  the  court  below 
dismissed  their  petition,  because  they  were  barred  by  the  judg- 
ment in  that  case. 

It  is  a  well-settled  rule  of  law  that  a  party  purchasing 
property  which  is  at  the  time  the  subject  of  litigation  takes 
it  subject  to  the  judgment  that  may  be  rendered  in  the  case. 
(Story^s  Equity,  sees.  405,  406.)  This  rule  is  one  of  necessity; 
for  otherwise  a  party  might  be  defeated  in  the  pursuit  of  his 
legal  rights  by  repeated  alienations  by  the  person  in  wrongful 
possession  of  the  property  sued  for. 

But  in  order  to  bind  a  purchaser  by  a  judgment  rendered 
in  a  case  to  which  he  was  not  a  party  the  judgment  must  be 
the  result  of  litigation  pending  at  the  time  of  his  purchase, 
and  not  of  a  new  litigation  commenced  afterward.  When  the 
vendors  of  the  appellees  purchased,  the  only  litigation  pending 
in  respect  to  the  land  in  contest  was  a  suit  among  the  heirs  of 
George  Nicholas  for  partition ;  and  no  judgment  having  been 
rendered  on  account  of  that  litigation  which  affects  the  title 
of  appellees,  the  doctrine  applicable  to  pendente  lite  purchasers 
has  no  application  to  them.  The  judgment  relied  upon  to  bar 
them  was  the  result  not  of  litigation  pending  when  their 
vendors  purchased,  but  of  litigation  which  arose  upon  an 
amended  bill  filed  in  1846,  after  they  had  purchased  and  paid 
for  the  land  and  taken  possession.  So  far  as  the  pendency  of 
the  suit  can  affect  appellees,  the  matter  brought  into  it  by  the 
amended  bill  will  not  have  relation  to  the  time  of  the  filing 
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of  the  origiBal^  but  the  8uit  as  to  the  matters  set  up  in  die 
amendment  will  be  considered  as  pending  onlj  from  the  time 
the  amendment  was  filed.  (Stone  &  Warren  v.  Connelly, 
1  Met.  656;  Dudley  v.  Price,  10  B.  Mon.  88.) 

It  seems  to  us  therefore  to  be  clear  that  the  appellees  are 
unaffected  by  the  judgment  declaring  the  levy  and  sale  fraud- 
ulent and  void,  and  that  as  to  them  the  sale  and  deed,  as  already 
decided,  not  being  absolutely  void,  passed  the  title,  unless  some 
judgment  has  been  rendered  in  the  litigation  originally  pend- 
ing for  partition,  and  independent  of  the  amended  bill  which 
affects  them ;  and  this  gives  rise  to  the  question  whether  the 
pendency  of  a  suit  for  the  partition  of  laud  among  the  owners 
withdmws  the  land  sought  to  be  divided  £rom  the  reach  of  all 
execution  against  such  owners.  That  it  does  not  we  think  is 
entirely  clear. 

It  was  said  by  this  court  in  Clarkson  v.  fiamett's  heirs 
(14  B.  Moil.  133)  that  there  are  cases  in  which  courts  of  equity 
will  enforce  their  decrees  against  all  persons  who  may  have 
acquired  the  possession  of  the  land  during  the  time  the  suit 
was  pending ;  but  the  cases  alluded  to  are  those  in  which  the 
Icuad  ia  sued  for,  or  where  a  suit  is  brought  to  subject  it  to 
sale  for  the  payment  of  a  debt,  and  pending  the  suit  a  person 
has  gained  possession  by  purchasing  the  right  of  the  original 
defendant. 

In  that  ease  the  defendant  had  entered  on  the  land,  claiming 
it  as  his  own,  pending  a  suit  by  the  guardian  of  infants  to  sell 
it,  and  it  was  attempted  to  apply  the  doctrine  applicable  to  a 
pendente  lite  purchaser  to  him ;  but  the  court  held  it  had  no 
application. 

The  principle  of  that  case  applies  to  this.  The  litigation 
was  between  the  owners  for  partition,  and  the  executions  were 
against  all  the  owners ;  and  there  is  no  rule  of  law  or  public 
policy  which  exempted  the  property  from  levy  and  sale.  The 
plaintifis  in  execution  had  a  tight  to  enforce  payment,  and  the 
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debtors  could  not  escape  it  by  a  suit  among  themselveB  for 
partition.  This  case  furnishes  &]Nuble  illustration  of  the  un- 
reasonableness of  the  principle  contended  for.  The  suit  for 
partition  was  pending  for  forty  years,  and  if  the  position  con- 
tended for  by  the  counsel  for  appellants  be  sound,  during  all 
this  time  the  owners  were  protected  by  their  own  litigation 
from  the  payment  of  their  debts. 

We  recognize  the  doctrine  that  the  court  first  acquiring 
jurisdiction  has  a  right  to  go  on  until  it  has  performed  its 
office  in  reference  to  the  subject-matter  in  litigation,  and  will 
not  allow  itself  to  be  ousted  of  its  jurisdiction,  or  permit  the 
thing  in  Zite  to  be  wrested  from  it  so  that  it  can  not  execute 
its  judgment;  but  that  principle  has  no  application  to  these 
cases. 

The  court  could  have  gone  on,  notwithstanding  the  sale, 
and  made  partition,  but  should  have  treated  the  execution 
purchasers  just  as  it  would  have  done  if  they  had  been  the 
vendees  by  private  contract  of  the  heirs  of  George  Nicholas; 
that  is,  it  should  have  excluded  the  land  they  had  purchased 
from  the  division.  If  the  undivided  share  of  one  of  the  heirs 
had  been  levied  on  and  sold,  the  purchase  would  have  been 
pendente  lite^  and  the  purchaser  would  have  been  compelled  to 
accept  such  interest  as  was  allotted  to  him  whose  £(hare  he 
purchased ;  but  the  purchaser  in  these  cases  having  bought  the 
interest  of  all  in  so  much  of  the  land  as  was  sold,  his  rights 
were  unaffected  by  the  suit- 
But  there  is  another  ground  upon  which  the  appellants 
must  iail.  A  party  who  claims  the  benefit  of  a  lis  pendens 
against  a  bona  fide  purchaser  must  show  that  the  suit  was 
prosecuted  with  some  diligence,  and  that  there  was  no  unnec- 
essary and  unreasonable  delay  in  prosecuting  it  to  a  final 
termination.  (Erhman  v.  Kendrick,  1  Met.  149;  Watson  v. 
Wilson,  2  Dana  406;  Clarkson  v.  Morgan,  6  B.  Mon.  447.) 
The  suit  in  Gfallatin  was  commenced  in  October,  1825,  and 
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no  final  decree  for  partition  was  rendered  until  after  1846. 
At  the  April  term  of  the  court  in  1828^  and  at  each  succeed* 
ing  term  to  and  including  the  August  term,  1833,  the  only 
orders  made  in  the  case  were  orders  of  continuance ;  and  at 
the  February  term,  1834,  the  cause  was  dismissed,  because 
*^  the  complainants,  being  solemnly  called,  came  not,  but  &iled 
further  to  prosecute  herein.^^  At  the  same  term  the  order 
dismissing  the  suit  was  set  aside,  and  the  cause  was  continued 
until  the  next  term  of  the  court,  and  no  other  orders  were 
made  except  orders  of  continuance  until  the  June  term,  1842. 
It  thus  appears  that  for  a  period  of  fourteen  years,  including 
the  time  at  which  the  sherifi^^s  sale  was  made,  and  the  dates 
of  the  sales  by  the  purchaser,  or  his  vendees  to  bona  fide  pur- 
chasers for  value,  not  a  single  step  was  taken  toward  accom- 
plishing the  object  of  the  suit.  Such  unexampled  laches  can 
not  be  permitted  to  affect  the  rights  of  any  one  except  those 
whose  want  of  diligence  has  thus  allowed  a  suit  in  court  to 
linger  without  attention.  If  appellees  and  their  vendors  had 
been  actually  cognizant  of  the  pendency  of  the  suit,  they 
and  all  others  had  a  right  to  treat  it  as  the  parties  had,  as 
abandoned. 

Wherefore  the  several  judgments  appealed  from  are 
affirmed. 

Judge  Pryob  not  sitting. 
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Cahb  44--PEnTION  EQUITY— November  21. 

Hagan,  &c.  v.  Patterson. 

APPEAL  FBOM   MEADE    CIBCUIT   COUBT. 

1.  AcnoKS  AGAINST  HEIB8  AND  DEVISEES. — Scc.  6,  chap.  40^  Bevlsed 

Statates,  is  a  re-enactment  of  the  statute  of  1792,  and  in  order  to 
proceed  at  law  under  it  against  the  heir  or  devisee  it  is  necessary 
that  the  personal  representative  shall  be  joined  as  a  defendant,  as 
the  heir  has  the  right  to  demand  that  the  debts  of  the  decedent  or 
testator  shall  be  paid  out  of  the  personalty,  if  sufficient. 

2.  Whebe  the  heibs  abe  infants. — If  there  be  no  personal  repre- 

sentative, a  suit  in  equity  may  be  maintained  against  the  heirs  or 
devisees  alone;  and  where  they  are  infants  it  should  be  alleged  and 
proved  either  that  personal  estate  has  been  distributed  or  that  real 
estate  has  descended  to  them ;  and  if  the  claim  can  be  satisfied  in 
no  other  way  than  by  a  sale  of  their  real  estate,  the  sale  should 
be  made  under  the  supervision  of  the  chancellor,  and  not  by  the 
sheriff  under  execution. 

3.  Where  a  defendant  dies  pending  an  action,  and  no  personal 

representative  qualifies,  it  may  under  section  666  of  the  Civil  Code 
be  revived  against  the  heirs  alone ;  but  the  remedy  is  exclusively 
equitable,  and  the  action,  if  at  law,  should  be  transferred  to  equity, 
and  the  proper  amendments  made  to  the  pleadings. 

EiKCHELOE  &  Lewis, For  Appellants, 

cited 
Revised  Statutes,  chap.  87,  art  2,  sees.  85,  86. 
2  B.  Mon.  65.  2  Marshall,  841. 

4  Bush,  847.  8  Bil^b,  46. 

4  Bush,  686.  1  Metcalfe,  598. 

9  B.  Mon.  169.  12  B.  Mon.  271. 

1  Mon.  68.  Civil  Code,  478. 
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1  Bush,  161,  Doughty  y.  Moes. 

1  Met.  818,  Kelly  ▼.  Smith. 

1  Dnvall,  283,  Baker  v.  Grundy. 

12  B.  Mon.  269,  Grundy's  liein  y.  Grundy,  Ac. 

JUDGE  LINDSAY  dblttebed  ths  opikiok  or  the  ooitbt. 

This  is  an  action  to  recover  an  amount  alleged  to  have 
been  paid  upon  a  purchase  of  a  tract  of  lan4  under  a  mutual 
mistake  of  the  parties  as  to  the  number  of  acres  contained 
within  the  boundaries  set  out  in  the  deed  of  conveyance. 

The  contract  sued  on  is  the  implied  promise  of  Hagan, 
the  grantor^  to  restore  to  Patterson^  the  grantee^  the  amount 
of  money  improperly  paid  in  consequence  of  said  mutual 
mistake. 

The  action  is  not  upon  the  covenant  of  warranty  incorpo- 
rated in  the  deed.  There  is  no  complaint  that  the  title  has 
failed;  or  that  Patterson  has  been  evicted  fix>m  the  possession 
of  any  portion  of  the  land  lying  within  the  boundary  sold  and 
conveyed. 

The  covenant  or  contract  upon  which  Patterson  seeks  to 
recover  does  not  expressly  bind  the  heirs  or  devisees  of  Hagan. 
The  estate  passing  by  descent  to  his  heirs  may  be  subjected  in 
their  hands  to  the  payment  of  such  claim  as  Patterson  may 
be  able  to  establish  against  the  decedent  The  measure  of 
the  responsibility  of  heirs  at  law  for  the  debts  of  decedents 
from  whom  they  inherit  is  prescribed  by  statute.  Sections  6, 
8;  and  10  of  chapter  40  of  the  Revised  Statutes  provide : 

'^Sec.  6.  That  the  same  actions  which  lie  against  personal 
representatives  may  be  brought  jointly  against  him  and  the 
heir  or  devisee  of  the  decedent^  or  both,  and  shall  not  be 
delayed  for  the  nonage  of  any  of  the  parties/' 

'^Sbc.  8.  When  the  heir  or  devisee  shall  alien  before  suit 
brought  the  estate  descended  or  devised^  he  shall  be  liable  for 
the  value  thereof^  with  legal  interest  from  the  time  of  the 
alienation,  to  the  creditors  of  the  decedent  or  testator/' 
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"Sec.  10.  The  heir  or  devisee  may  be  sued  in  equity  by  a 
creditor  for  auy  liability  of  the  decedent  or  testator^  and  be 
may  also  in  such  suit^  if  demanded^  obtain  by  the  proper  pro- 
cedure a  lien  on  any  specified  property  descended  or  devised 
not  heretofore  aliened,  but  not  so  as  to  prejudice  thereby  any 
other  creditor." 

By  section  8,  if  the  heir  or  devisee  has  aliened  the  estate 
received,  the  creditor  of  the  decedent  or  testator  may  have 
judgment  in  personam  against  him  for  the  value  thereof,  with 
interest  from  the  time  of  the  alienation;  and  by  section  10 
such  creditor  may  by  suit  before  alienation  secure  a  lien  on 
the  estate  descended  or  devised. 

By  section  6  a  joint  judgment  may  be  had  againe^t  the 
personal  representative  and  heirs  or  devisees,  or  both.  A 
judgment  so  obtained  must,  however,  be  levied  of  assets  in 
the  hands  of  the  personal  representative,  or  of  estate  descended 
to  the  heir  or  devised  to  the  devisee.  This  section  is  but  a 
re-enactment  of  the  statute  of  1792  (Morehead  and  Brown^s 
Statute  Laws,  778),  and  under  its  provisions,  just  as  under 
those  of  the  act  of  1792,  in  order  to  proceed  at  law  against 
the  heir  or  devisee  it  is  absolutely  necessary  that  the  personal 
representative  shall  be  joined  as  a  defendant.  The  heir  or 
devisee  has  the  right  to  demand  that  the  debts  of  the  decedent 
or  testator  shall  be  satisfied  by  the  personal  representative,  if 
there  be  assets  in  his  hands  sufficient  for  that  purpose;  and 
when  sued  at  law  they  can  not  have  the  benefit  of  this  right 
unless  the  personal  representative  be  also  sued  and  the  judg- 
ment so  framed  as  to  be  first  levied  of  the  assets  in  his  hands. 
(Con ley ^8  heirs  v.  Boyle's  ex'rs,  6  Moo.  639.) 

The  language  of  the  statute  leaves  no  room  to  doubt  that 
the  legislature  intended  that  the  legal  remedy  provided  should 
be  exercised  only  in  a  joint  action  against  the  personal  repre- 
sentative and  heirs  or  devisees. 

In  this  case  Hagan,  the  original  defendant  and  the  ancestor 
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of  appellants,  died  pending  the  action.  Revivor  was  had 
against  his  personal  representative.  Afterward  she  died,  and 
the  action  was  then  revived  against  his  infant  heirs  at  law, 
there  being  no  administration  de  bonis  non.  In  this  state  of 
case,  as  Patterson  could  not  proceed  under  the  sixth  section 
of  chapter  40,  Revised  Statutes,  against  a  personal  represen- 
tative and  the  heirs  of  Hagan  jointly,  he  was  compelled  to 
proceed  in  equity  against  the  heirs  alone.  (Ellis  v.  Gosney's 
heirs,  1  J.  J.  Marsh.  349.)  He  did  so  proceed,  and  without 
further  pleading  the  court  finally  rendered  a  judgment  against 
the  infant  defendants  ^^to  be  levied  of  assets  descended  or 
distributed  to  them.'' 

This  was  error.  If  the  term  assets  was  used  by  the  court 
as  synonymous  with  estate,  then  the  sheriff  may  seize  and  sell 
the  lands  descended  to  said  infant  heirs  under  an  execution, 
although  they  have  not  the  legal  capacity  either  to  pay  or 
replevy  the  judgment,  or  to  superintend  the  sale  of  or  to 
redeem  their  land  when  sold,  no  matter  how  great  the  sacri- 
fice at  which  the  sale  may  be  made.  It  was  within  the  power 
of  the  chancellor  and  it  was  his  duty  to  protect  the  infant 
defendants  against  consequences  which,  like  these,  may  prove 
absolutely  ruinous  to  them. 

The  creditor  has  no  remedy  against  these  in&nts  except  in 
equity.  He  can  not  demand  inequitable  relief  in  a  court  of 
equity.  His  claim  may  be  satisfied,  and  in  satisfying  it  the 
interests  of  the  infant  defendants  may  be  fully  protected.  To 
accomplish  this  result  the  chancellor  should  have  required 
Patterson  to  show  that  he  had  a  substantial  cause  of  action 
against  the  defendants  by  alleging  and  proving  either  that 
personal  estate  had  been  distributed  or  that  real  estate  had 
descended  to  them.  And  if  his  claim  or  any  part  of  it  can  be 
satisfied  in  no  other  way  than  by  a  sale  of  their  real  estate,  ^e 
sale  should  be  made  under  the  supervision  of  the  chancellor, 
and  not  by  the  sheriff  acting  under  a  writ  of  fieri  fddca. 
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Bv  section  566  of  the  Civil  Code  appellee  had  the  right  to 
revive  his  action  against  the  heirs  at  law  of  Hagan,  but  as  there 
was  no  personal  representative  he  could  not  proceed  against 
thera  after  revivor,  under  the  provisions  of  section  6,  chapter 
40,  Revised  Statutes.  His  remedy  against  them  is  exclusively 
cognizable  in  a  court  of  equity.  If  his  action  had  been 
pending  on  the  ordinary  side  of  the  docket,  as  soon  as  the 
heirs  at  law  were  brought  before  the  court  it  would  have 
been  his  duty  to  amend  his  petition  and  ask  to  have  the 
cause  transferred  to  equity.  (Civil  Code,  section  7 ;  Cobb  v. 
Stewart,  4  Met.  255.) 

As  the  action  was  already  on  the  equity  side  of  the  docket, 
he  should  by  amendment  have  designated  the  character  of 
relief  desired,  and  have  shown  by  proper  averment  and 
proof  that  he  was  entitled  to  have  it  at  the  hands  of  the 
chancellor. 

For  the  reasons  given  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion.  Patterson  will  be  allowed  to  amend  his  petition  if 
he  offers  to  do  so  within  a  reasonable  time. 

Judge  CoFEB  did  not  sit  in  this  case. 
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OF  THE 


COURT  OF  APPEALS  OF  KENTUCKY. 


WINTER  TERM,  1874. 


Case  1— PETITION  ORDINARY— Deo.  8. 


Harper  v.  Harper. 


APPEAL  FEOM  BOOTT  OIBCtTIT  OOTTBT. 


JObtt  447 
^123      72 


1.  Appeal  without  motion  pob  a  msw  trial  havino  been  made.— 

Where  an  appeal  is  prosecated  from  a  judgment  on  a  verdict  with- 
out a  motion  for  a  new  trial  having  been  made  and  overruled) 
nothing  is  brought  before  the  Court  of  Appeals  except  the  plead- 
ings, verdict,  and  judgment;  and  if  the  pleadings  and  verdict 
authorize  the  judgment  rendered,  it  will  be  affirmed  without 
i^ard  to  the  rulings  of  the  court  at  the  trial  further  than  they 
appear  in  the  judgment. 

2.  Ok  A  motion  for  a  new  trial  the  court  bhoui^d  rsyisw  all 

ire  rulixgb  excepted  to  by  the  unsuccessful  party,  and  if 
error  has  been  committed  to  his  prejudice,  grant  a  new  trial ;  and 
a  refusal  to  do  so  in  such  case  will  be  error  for  which  the  order  will 
be  reversed  and  the  case  remanded  for  a  new  trial. 

3.  The  time  for  filino  a  bill  of  exceptions  is  reckoned  from 

the  overruling  of  the  motion  for  a  new  trial,  and  not  from  the 
rendition  of  the  judgment  on  the  verdict,  and  the  court  has  no 
power  pending  the  motion  for  new  trial  to  prescribe  the  time 
within  which  the  bill  of  exceptions  shall  be  filed, 
i  Defenses  in  actions  of  slander  are  either  such  as  vksy  the 
speaking  of  the  words  charged  or  such  as  justify.— Pleas 
of  justification  must  admit  the  speaking  of  the  words  charged; 
bat  having  admitted  it,  need  not  necessarily  allege  the  truth  of 
the  words. 

(447) 
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5.  Malice  in  publishing  the  wobds  is  an  eaaential  ingredient  in 

the  caude  of  action,  and  will  generally  be  implied  from  their  men 
utterance. 

But  if  the  words  were  spoken  in  the  exercise  of  a  social  duty,  or 
ander  circumsttiiiccs  which  priTna  facie  show  that  they  were  spoken 
with  a  good  instead  of  a  bad  motive,  the  implication  of  malice  does 
not  arise,  or  is  considered  as  being  rebutted  by  proof  of  the  occasion 
of  the  publication,  and  must  be  made  out  by  extrinsic^  evidence. 
(Grimes  v.  Coyle,  6  B.  Mon.  301;  Faris  v.  Starke,  9 'Dana,  128; 
Hart  V.  Heed,  1  B.  Mon.  166;  Parker  v.  McQueen,  8  B.  Mon.  16.) 

6.  The  plea  of  not  guilty  under  the  former  practice  imported  more 

than  a  denial  of  the  speaking  of  the  words  charged,  and  under  it 
it  might  be  shown  that  the  words  were  used  in  an  innocent  sense  or 
on  a  justifiable  occasion;  but  evidence  of  the  truth  of  the  chaige 
was  not  |)ermitted.  (Williams  v.  Greenwade,  3  Dana,  432;  McGee' 
V.  Sodusky,  5  J.  J.  Marsh.  185;  Samuel  v.  Bond,  Littell's  Select 
Cases,  158.) 

7.  The  Code  of  Practice  abolished  all  forms  of  pleading  a5d 

formal  pleas,  and  requires  that  the  petition  shall  state  the  facts 
constituting  the  plaintiff's  cause  of  action,  and  that  the  an^^irer 
shall  contain  a  ''denial  of  each  all^ation  of  the  petition  contro- 
verted by  the  defendant" 

8.  How    ALL   defenses   IN   SLANDER   MAY   BB  PLEADED  IN  ONE  AK- 

8WER. — Under  the  Code  the  defendant  may  in  his  answer  deny 
the  speaking  of  the  defamatory  matter  charged,  and  in  a  second 
paragraph  admit  the  publication  and  allege  its  truth,  and  in  still 
another  admit  the  words,  and  without  averring  their  truth  or 
falsity  justify  by  alleging  such  iacts  as  are  relied  on  to  excuse 
their  publication. 

9.  Where  the  answer  is  merely  a  denial  of  speaking  the  wobds 

charged  nothing  is  admissible  in  evidence  which  tends  either  to 
prove  the  truth  of  the  charge  or  to  establish  a  defense  on  the 
ground  that  they  were  spoken  on  a  justifiable  occasion.  (Townsheod 
on  Slander  and  Libel,  211.) 


^^^^^^>\ For  Appellant, 

VALL,      ) 
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JUDGE  COFER  deliyebed  the  oPDaoN  op  the  ooubt. 

The  appellant  brought  an  action  of  slander  against  the 
appellee^  and  verdict  and  judgment  having  been  rendered 
against  him^  and  his  motion  for  a  new  trial  having  been  over- 
mled^  he  has  appealed. 
Vol.  X.— 30 
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It  is  insisted  for  the  appellee  that  the  bill  of  exoeptions 
copied  into  the  record  was  not  filed  in  the  circuit  court  within 
the  time  prescribed  bylaw,  and  that  it  can  not  therefore  be 
considered  by  this  court.  This  question  must  be  first  decided; 
for  if  the  point  be  well  taken^  the  judgment  must  be  affirmed 
without  reference  to  other  questions. 

The  trial  took  place  at  the  March  term,  1873,  of  the  Scott 
Circuit  Court,  and  within  three  days  after  the  verdict  and  judg- 
ment were  rendered  the  appellant  filed  grounds  and  moved  the 
court  for  a  new  trial,  which  motion  was  continued  until  the 
September  term,  when  it  was  overruled  and  time  given  until 
the  fifth  day  of  the  next  term  to  file  a  bill  of  exceptions.  Oa 
the  second  day  thereafter  the  order  overruling  the  motion  for  a 
new  trial  was  set  aMde  and  the  cause  was  continued ;  but  no 
notice  was  taken  of  that  part  of  the  order  giving  time  until 
the  fifth  day  of  the  next  term  to  file  a  bill  of  exceptions.  At 
the  succeeding  term,  March,  1874,  the  motion  for  a  new  trial 
was  again  overruled ;  to  which  appellant  excepted,  and  from 
which  he  prayed  an  appeal ;  and  on  the  third  day  thereafter — 
to  wit,  March  7th — which  was  the  sixth  day  of  the  term,  a 
bill  of  exceptions  was  signed  by  the  court  and  made  part  of 
the  record. 

Counsel  for  the  appellee  insist,  first,  that  the  order  made  at 
the  March  term,  1873,  allowing  time  until  the  fifth  day  of  the 
next  term  not  having  been  set  aside,  and  the  bill  of  exceptions 
not  having  been  filed  until  the  sixth  day  of  the  next  term, 
came  too  late ;  secondly,  that  the  order  at  the  September  term, 
1873,  overruling  the  motion  for  a  new  trial  related  back  to 
the  preceding  March  term,  and  became  an  order  as  of  that 
term,  and  the  court  had  no  power  to  set  it  aside ;  and  thirdly, 
that  the  court  had  no  power  to  extend  the  time  for  filing  the 
bill  of  exceptions  beyond  the  September  term,  1873. 

Section  364  of  the  Civil  Code  provides  that  "the  party 
objecting  to  a  decision  must  except  at  the  time  the  decision 
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is  made,  and  time  may  be  given  to  redace  the  exception  to 
writiDg,  bnt  not  beyond  the  succeeding  term,'' 

It  is  argued  that  as  the  judgment  sought  to  be  reversed 
was  rendered  at  the  March  term,  1873,  time  to  reduce  the 
exceptions  to  writing  could  not  be  extended  beyond  the  suc- 
ceeding term,  which  was  the  September  term,  1873. 

The  error  in  this  position  consists  in  regarding  the  judg- 
ment on  the  verdict,  and  not  that  overruling  the  motion  for  a 
new  trial,  a»  the  judgment  appealed  from. 

When  an  appeal  is  prosecuted  from  a  judgment  on  a 
verdict  without  a  motion  for  a  new  trial  having  been  made 
and  overruled  nothing  is  brought  before  this  court  except  the 
pleadings,  verdict,  and  judgment;  and  if  the  pleadings  and 
verdict  authorized  the  judgment  rendered,  it  will  be  affirmed 
without  regard  to  the  rulings  of  the  court  at  the  trial  further 
than  they  appear  in  the  judgment. 

But  when  a  motion  for  a  new  trial  is  made  it  is  the  duty 
of  the  circuit  court  to  review  all  its  rulings  during  the  trial 
which  were  excepted  to  by  the  unsuccessful  party,  and  grant  a 
new  trial  if  error  has  been  committed  to  his  prejudice;  and 
if  the  court  fails  to  do  so  and  overrules  the  motion,  the  order 
will  be  erroneous  because  of  the  previous  errors,  and  this 
court  will  reverse  the  order,  and  remand  the  case  with  direc- 
tions to  award  a  new  trial. 

The  motion  for  a  new  trial  having  been  overruled  at  the 
March  term,  1874,  and  the  bill  of  exceptions  signed  and  made 
part  of  the  record  during  that  term,  it  was  in  time. 

The  court  had  the  same  power  over  the  order  overruling 
the  motion  for  a  new  trial  at  the  September  term  that  it  had 
over  any  other  order  of  that  term ;  and  although  the  order 
allowing  time  until  the  fifth  day  of  the  next  term  to  file  a  bill 
of  exceptions  was  not  set  aside,  it  was  annulled  by  setting 
aside  the  residue  of  that  order;  for  the  court  had  no  power 
as  long  as  the  motion  for  a  new  trial  was  pending  to  prescribe 
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the  time  within  which  the  bill  of  exceptions  should  be  filed. 
We  are  therefore  of  opinion  that  the  bill  of  exceptions  is  a 
part  of  the  record  and  must  be  considered  in  determining  the 
appeal,  and  we  proceed  to  the  consideration  of  the  questions 
arising  on  the  whole  record. 

The  petition  consists  of  twa  paragraphs.  The  first  contains 
this  language:  ''The  plaintiif,  Adam  W.  Harper,  states  that 
on  the  —  day  of  September,  1871,  in  the  county  of  Woodford, 
Jacob  .and  Betsey  Harper  were  murdered ;  and  afterward,  on 

the  —  day  of ,  the  defendant,  J.  Wallace  Harper,  when 

speaking  of  said  murder  iu  the  presence  and  hearing  of  divers 
persons,  spoke  concerning  the  plaintiif  these  slanderous  words: 
*  Adam  W.  Harper  and  John  Harper  were  at  the  head  of  the 
murder  of  Jacob  and  Betsey  Harper.^  ^' 

In  the  second  paragraph  it  is  charged  that  ''on  another 
occasion,  when  speaking  of  said  murder  of  Jacob  and  Betsey 
Harper,  the  defendant,  J.  Wallace  Harper,  in  the  presence  of 
divers  other  j)ersons,  spoke  concerning  the  plaintiff  these  other 
slanderous  words :  '  I  believe  Adam  W.  Harper  and  his  son 
John  murdered  Jacob  and  Betsey  Harper,  and  all  the  neigh- 
bors believe  it ;  and  I  told  Adam  W.  Harper  I  believed  it 
was  so.' '' 

To  the  first  paragraph  the  appellee  answered,  simply  deny- 
ing that  he  spoke  the  words  charged.  To  the  second  paragraph 
he  answered  in  two  paragraphs;  and  the  court  having  sustained 
a  demurrer  to  the  last  paragraph,  he  .withdrew  the  second 
and  filed  an  amended  answer  to  the  second  paragraph  of  the 
petition,  in  which  "he  denies  that  he  uttered  the  words  or 
language  set  out  in  the  second  clause  or  paragraph  of  plaintiff's 
petition;  ....  but  states  that  when  interrogated  and 
questioned  by  Adam  W.  Harper  and  others  concerning  said 
murder  he  did  use  the  following  language  and  words,  to  wit: 
'All  the  neighbors  believe  that  Adam  W.  Harper  and  his 
son  John  were  engaged  in  the  murder  of  Jacob  and  Betsey 
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Harper,  and  I  am  bound  to  believe  it  until  he  proves  himself 
clear;'  which  said  words  were  not  maliciously  spoken,  but 
under  the  following  circumstances/'  Then  follows  a  lengthy 
statement  of  circumstances,  supposed,  in  a  greater  or  less 
degree,  to  point  to  the  guilt  of  the  appellant  of  participation 
in  the  murder.  The  answer  then  concludes  in  these  words: 
'^  And  at  the  same  time  he  uttered  the  words  as  above  admitted 
many  and  divers  citizens  of  Woodford  County  were  engaged  in 
trjdng  to  discover  who  were  the  murderers,  as  it  was  their 
duty  to  do,  and  in  the  careful  prosecution  of  their  inquiries 
many  of  said  citizens  had  expressed  the  opinion  and  belief 
that  Adam  W.  Harper  was  guilty  of  said  murder;  that  such 
expression  of  opinion  on  the  part  of  said  citizens  was  not 
malicious,  but  solely  in  the  interchange  of  views  expressed  in 
the  careful  prosecution  of  the  inquiries  aforesaid;  that  the 
defendant  did  not  express  any  opinion  on  the  subject,  and 
refused  to  concur  in  the  belief  of  others  until  a  considerable 
time  had  been  spent  in  said  inquiry,  and  until  after  the  «tr^- 
pidous  facts  hereinbefore  set  forth  had  been  ascertained  to 
be  true;  and  he  was  reluctantly  compelled  to  believe  that 
said  Adam  W.  Harper  was  guilty  of  said  murder.  He  so 
expressed  himself,  in  good  faith  and  an  honest  belief  of  the 
truth  of  what  he  was  saying,  to  the  plaintiflF  and  prudent 
persons  in  confidence,  with  an  honest  view  and  purpose ;  not 
with  malice,  nor  with  the  intention  of  doing  a  wrongful  act, 
bat  solely  in  the  discharge  of  a  high  moral  and  social  duty, 
with  a  view  that  the  investigation  might  progress  and  the 
offenders  might  be  detected  and  brought  to  justice,  and  in  so 
doing  he  but  repeated  the  expressions  and  opinions  of  others; 
and  so  he  says  he  did  not  speak  said  words  maliciously,  and  is 
not  guilty  in  manner  and  form  as  alleged  by  plaintiff.^' 

The  appellant  demurred  to  the  amended  answer,  and  also 
moved  to  strike  out  of  it  all  that  part  which  purported  to 
plead  facts  constituting  the  grounds  of  appellee's  belief  that 
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the  appellant  was  guilty  of  the  murder ;  but  the  court  over- 
ruled both  the  demurrer  aud  motion  to  strike  out;  to  which 
the  appellant  excepted.  On  this  state  of  the  pleadings  a  trial 
was  had;  which  resulted,  as  already  stated,  in  a  verdict  and 
Judgment  for  the  defendant. 

The  first  question  presented  is  as  to  the  correctness  of  the 
rulings  of  the  court  on  the  demurrer  and  motion  to  strike  out. 
3o  far  as  the  amended  answer  is  responsive  to  the  second 
paragraph  of  the  petition,  it  is  a  denial  of  the  speaking  of 
the  words  charged  in  that  paragraph.  The  words  admitted, 
although  they  make  the  same  charge  in  substance  as  those 
set  forth  in  the  petition,  are  not  substantially  the  same  words, 
and  are  not  alleged  to  be  the  same.  The  answer  does  not 
therefore  amount  to  a  justification  of  the  slander  imputed  to 
appellee,  because  the  plea  of  justification  must  in  general 
confess  the  publication  as  laid  in  the  declaration,  or  otherwise 
it  M'ill  be  bad  on  demurrer;  and  this  in  consequence  of  a 
general  rule  of  pleading  which  requires  the  party  pleading 
either  to  confess  the  previous  matter  and  avoid  it,  or  to 
travei*se  it.     (Starkie  on  Slander,  338.) 

But  as  the  amended  answer  contained  a  denial  of  the 
speaking  of  the  words  charged  in  the  second  paragraph  of 
the  petition,  it  presented  a  defense,  and  the  demurrer  was 
properly  overruled. 

The  motion  to  strike  out  presents  a  different  question. 
That  which  is  neither  a  defense  nor  admissible  in  evidence  in 
mitigation  should  not  be  pleaded  in  an  answer,  and  if  it  be 
inserted,  it  should  be  stricken  out  on  motion.  Did  the  matter 
sought  to  be  expunged  amount  to  a  defense,  or  were  the  fiu^ 
therein  stated  admissible,  under  the  answer  in  this  case,  in 
mitigation  of  damages? 

Defenses  in  actions  of  slander  are  of  two  kinds:  I^ird, 
such  as  deny  the  speaking  of  the  words  charged;  secanM^f 
such  as  justify.     Pleas  of  justification,  it  has  been  said,  must 
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admit  the  speaking  of  the  words  charged,  and  this  rule  we 
apprehend  is  without  exception;  but  having  admitted  the 
speaking  of  the  words,  we  do  not  suppose  it  to  be  indis- 
pensable to  the  sufficiency  of  the  answer  that  their  truth 
should  be  alleged. 

It  has  been  held  in  a  very  large  class  of  cases  that  words 
which  are  prima  fade  actionable  may  be  justified  on  account 
of  the  cause,  the  occasion,  and  the  manner  in  which  or  circum- 
stances under  which  the  speaking  occurred.  (Grimes  v.  Coyle, 
6  B.  Mon.  301;  Faris  v.  Starke,  9  Dana,  128;  Hart  v.  Reed, 
1  B.  Mon.  166;  Parker  v.  McQueen,  8  B.  Mon.  16.) 

These  cases  establish  the  doctrine  "  that  malice  in  publish- 
ing the  words  is  an  essential  ingredient  in  the  cause  of  action ; 
and  that  although  the  law  will  generally  imply  it  from  the 
mere  utterance  of  slanderous  words,  yet  if  they  were  spoken 
in  the  exercise  of  a  social  duty,  or  under  circumstances  which 
prima  faxsie  show  that  they  were  spoken  with  a  good  instead 
of  a  bad  motive,  the  implication  of  malice  does  not  arise,  or 
is  considered  as  being  rebutted  by  proof  of  the  occasion  of 
the  publication,  and  must  be  made  out  by  extrinsic  evidence." 
It  seems  that  under  the  former  system  of  practice  this  defense 
might  be  given  in  evidence  under  the  general  issue.  (Hart 
V.  Reed,  1  B.  Mon.  166;  Grimes  v.  Coyle,  6  B.  Mon.  301; 
Parker  v.  McQueen,  8  B.  Mon.  16.) 

But  these  cases  all  occurred  before  the  adoption  of  the 
Code  of  Practice.  The  plea  of  not  guilty,  or,  as  it  was  called, 
the  general  issue,  imported  more  than  a  denial  of  the  speaking 
of  the  words  charged.  It  might  indeed  be  predicated  not 
on  a  denial-  of  the  alleged  publication,  but  on  the  fact  that 
it  was  made  in  an  innocent  sense  or  on  a  justifiable  occasion. 
(Parker  v.  McQueen,  8  B.  Mon.  16;  Hart  v.  Heed,  1  B.  Mon. 
166;  Fans  v.  Starke,  9  Dana,  128;  Grimes  v.  Coyle,  6  B. 
Mon.  301.) 

Indeed  the  rule  was  originally  the  same  In  slander  as  in 
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other  actions  on  the  case,  that  the  defendant  might,  under  the 
general  issue,  give  in  evidence  any  matter  of  defense,  whether 
by  way  of  discharge,  excuse,  or  justification.  It  was  accord- 
ingly held  for  a  long  time  that  the  truth  of  the  de&matorj 
matter  charged  might  be  given  in  evidence  under  the  general 
issue;  but  in  Parker  v.  Underwood  (2  Strange,  p.  1200)  it 
was  held  that  evidence  of  the  truth  of  the  charge  would  no 
longer  be  permitted  under  the  general  issue,  because  it  might 
take  the  plaintiff  by  surprise;  and  since  that  time  the  rule 
has  been  almost  universal,  both  in  England  and  in  this 
country,  except  in  those  states  where  it  has  been  changed 
by  statute,  to  exclude  evidence  of  the  truth  of  the  charge, 
and  in  this  country  to  exclude  evidence  which  even  tended 
to  prove  it.  Such  has  been  the  rule  in  this  state,  and  it  has 
been  so  long  and  so  often  recognized  by  this  court  that  it 
ought  not  now  to  be  changed  except  by  legislative  action. 
(Williams  v.  Greenwade  and  wife,  3  Dana,  432;  McGee  v. 
Sodusky,  5  J.  J.  Marsh.  185;  Samuel  v.  Bond,  LittelPs  Select 
Cases,  158.) 

That  this  rule  has  been  by  both  the  bench  and  bar  deemed 
unsatisfactory,  and  when  taken  in  connection  with  another 
rule,  which  makes  an  unproved  plea  of  justification  conclusive 
evidence  of  malice,  and  authorized  it  to  be  considered  by  the 
jury  in  aggravation  of  damages,  there  can  be  no  doubt  but 
defendants  in  this  class  of  cases  have  been  much  embarrassed, 
and  have  sometimes  suffered  unjustly. 

Even  where  the  words  charged  were  spoken  with  the  utmost 
good  faith,  in  the  full  belief  of  their  truth,  and  where  there  is 
considerable  evidence  tending  to  establish  their  truth,  it  is 
often  a  most  perplexing  question  to  decide  whether  to  plead 
not  guilty  and  rely  upon  such  mitigating  circumstances  as  do 
not  tend  to  prove  the  truth  of  the  publication,  or  to  take  the 
other  alternative,  and  by  justifying  run  the  risk  of  being  abb 
to  prove  the  justification  to  the  satisfiu^tion  of  the  jury,  or  on 
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fidlare  to  have  all  mitigating  circumatanoes  excladed  from 
their  consideration. 

The  earnestness  with  which  counsel  for  the  appellee  assailed 
these  rules  as  incongruous  and  absurd^  and  our  own  inability 
to  reconcile  them  with  our  sense  of  justice,  has  led  us  to  look 
carefully  into  all  the  cases  heretofore  decided  by  this  court, 
and  also  into  the  Code  of  Practice,  for  a  rule  more  in  harmony 
with  sound  principles  and  legal  analogies. 

The  Code  of  Practice  not  only  abolished  all  the  forms  of 
pleading  previously  in  use,  but  abolished  all  merely  formal 
pleas,  and  now  requires  the  plaintiff  to  state  in  his  petition 
the  facts  constituting  his  cause  of  action,  and  the  answer 
thereto  must  contain  ^'a  denial  of  each  allegation  of  the 
petition  controverted  by  the  defendant.'^ 

There  is  no  longer  any  such  plea  as  that  formerly  called 
the  general  issue,  and  it  is  therefore  no  longer  permissible  in 
an  action  for  slander  to  plead  in  the  old  form,  '^  not  guilty 
in  manner  and  form  as  alleged;'^  but  the  defendant  must 
either  deny  or  confess  that  he  spoke  the  words  charged  in  the 
petition.  If  he  denies  the  publication  of  the  words,  he  can 
not  give  in  evidence  facts  tending  to  prove  they  were  true,  or 
tending  to  excuse  their  publication,  for  in  either  case  the 
evidence  would  contradict  the  answer,  and  he  would  thereby 
defeat  one  of  the  leading  objects  aimed  at  in  the  adoption  of 
the  Code;  viz.,  that  the  pleadings  shall  present  candidly  and 
truthfully  the  real  facts  of  the  case,  and  thereby  indicate  pre- 
eisely  what  each  party  will  endeavor  to  prove  on  the  trial. 

If  a  defendant  may  deny  the  publication  of  a  charge  and 
then  offer  evidence  of  its  truth,  his  answer  not  only  fiiils  to 
apprise*  the  plaintiff  of  what  he  will  attempt  to  prove,  but 
will  absolutely  mislead  him,  and  subject  him  to  the  very  sur- 
prise which  the  rule  heretofore  existing  was  adopted  to  guard 
against.  If,  having  denied  that  he  spoke  the  words,  he  may 
nevertheless  give   in  evidence  by  way  of  avoidance  facts 
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tending  to  show  that  he  had  reasonable  grounds  to  believe 
they  were  true^  and  may  claim  that  he  spoke  them  in  the  did* 
charge  of  a  legal  or  social  duty  on  a  justifiable  occasion, 
in  a  prudent  manner^  he  will  not  only  mislead  and  surprise 
the  plaintiff^  but  will  stultify  his  own  pleading.  When  he 
undertakes  to  prove  that  he  spoke  the  words  under  circum* 
stances  which  justified  him  in  so  doing  he  necessarily  admits 
that  he  did  speak  them,  and  thereby  contradicts  his  answer. 
This  the  Code  never  was  intended  to  permit. 

If  the  defendant  desires  to  give  evidence  of  the  truth  of 
the  words  charged,  he  should  admit  the  publication  and  all^ 
their  truth.  If  he  desires  to  justify  the  publication  on  the 
ground  that  he  had  reasonable  grounds  to  believe  the  words 
were  true,  he  should  admit  that  he  spoke  them,  and  state  the 
facts  and  circumstances  relied  on  for  his  justification. 

Section  151  of  the  Code  provides  that  in  actions  for  slander 
and  libel  "  the  defendant  may  allege  both  the  truth  of  the 
matter  charged  as  defamatory  and  any  mitigating  circum- 
stances legally  admissible  in  evidence  to  reduce  the  damages, 
and  whetlier  he  proves  the  justification  or  not,  he  may  give 
in  evidence  the  mitigating  circumstances.^'  This  provision 
abrogates  the  rule  that  an  unsustained  plea  of  justification  is 
evidence  of  malice,  and  will  enhance  the  damages. 

The  rule  under  the  Code  then  seems  to  be  that  the  defendant 
may,  if  he  chooses,  deny  the  speaking  of  the  de&matory  matter 
charged;  and  in  a  second  paragraph  he  may  admit  the  publica- 
tion and  allege  its  truth ;  and  in  still  another  he  may  admit 
the  words,  and,  without  alleging  them  to  be  true  or  admitUug 
that  they  were  false,  justify  by  alleging  such  &cis  as  are  relied 
on  to  excuse  their  publication. 

When  the  only  answer  is  a  denial  of  the  speaking  of  the 
words  nothing  is  admissible  in  evidence  which  tends  either  to 
prove  the  truth  of  the  charge  or  to  establish  a  defense  on  the 
ground  that  they  were  spoken  on  a  justifiable  occasion. 
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These  rules  will  harmonize  the  rules  of  pleading  with  the 
rules  of  evidence^  and  preserve  the  leading  principle  of  plead- 
ing contained  in  the  Code^  that  the  pleadings  shall  inform  each 
party  what  the  other  intends  to  prove,  and  by  allowing  a 
defendant  to  give  in  evidence  every  fact  known  to  him,  and 
every  circumstance  surrounding  him  when  he  spoke  the  words, 
will  secure  him  the  benefit  of  all  his  evidence  tending  to 
establish  a  defense  or  to  mitigate  the  damages,  and  will  thus 
secure  the  trial  of  every  action  for  slander  or  libel  on  its 
merits,  unembarrassed  by  technical  or  inconsistent  rules  of 
pleading  and  evidence. 

Tested  by  these  principles,  it  seems  to  us  that  the  facts  and 
circumstances  set  forth  in  the  amended  answer  should  have 
been  stricken  out.  Whether,  if  the  special  facts  set  forth  had 
been  accompanied  by  an  admission  of  the  publication  of  the 
words  charged,  they  would  have  constituted  a  defense  we  need 
not  decide.  A  plea  of  justification  must  admit  the  words 
spoken.  (Townshend  on  Slander  and  Libel,  sees.  211-216.) 
This  was  not  done.  It  is  not  averred  that  the  words  admitted 
are  the  same  words  complained  of.  The  two  are  not  shown 
by  the  answer  to  have  been  in  any  way  connected.  The  de- 
fendant does  not  say  he  spoke  the  words  charged  under  the 
circumstances  stated,  but  that  he  spoke  the  words  which  he 
admits  under  those  circumstances.  Under  what  circumstances 
he  spoke  the  words  charged,  if  he  spoke  them  at  all,  he  does 
not  say ;  and  it  results  therefore  that  if  it  was  proved  that  he 
spoke  them,  no  evidence  of  their  truth  or  of  justification  on 
account  of  the  cause,  occasion,  and  manner  of  speaking  them 
being  admissible  under  the  pleadings  to  rebut  the  legal  pre- 
sumption of  malice,  the  plaintiff  had  a  right  to  a  verdict; 
otherwise  the  recovery  for  publishing  one  slander  would  be 
defeated  by  proof  of  the  circumstances  under  which  another 
was  spoken. 

Neither   the   instructions  given   nor  the   rulings   of   the 
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court  on  questions  of  evidence  conformed  to  the  principles 
of  this  opinion^  and  a  new  trial  ought  therefore  to  have  been 
granted. 

Wherefore  the  order  overruling  the  motion  for  a  new  trial 
is  reversed^  and  the  cause  is  remanded  with  directions  to  award 
a  new  trial  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Cases  2,  3— PETITION  EQUITY— DEa  9. 

Newcomb,  Buchanan  &  Co.  v.  Cabell,  &c. 
Hartfield  v.  Cabell,  &c. 

APPEALS  FROM  ADAIB  CIRCUrT  COURT. 

1.  All  that  is  essential  to  the  sale  of  a  chattel  at  common  law 

is  the  agreement  of  the  parties  that  the  property  in  the  subject- 
matter  shall  pass  from  the  vendor  to  the  vendee  for  a  consideration 
given  or  promised  to  be  given  by  the  vendee.  (Parsons  on  Con- 
tracts, 435.) 

2.  The  title  remains  in  the  vendor  if  any  material  act  is  ' 

BE  DONE  BEFORE  THE  DELIVERY  tO  distinguish  the  gOOds  Or  aSKXT'l 

tain  the  price,  notwithstanding  the  contract  for  the  sale  is  comp 
in  other  respects. 

8.  Warehouseman's  Receipt—Constructive  delivery.— The  de- 
livery of  a  warehouseman's  receipt  for  property  in  store  is  a  symbolic 
delivery  of  the  property  itself  to  the  purchaser,  and  passes  to  him 
the  title  and  constructive  possession,  and  the  warehouseman  becomes 
his  bailee.  (Burton  v.  Lurgan,  40  111.  325;  Gibson  v.  Stevens, 
8  How.  400;  How  v.  Barker,  8  Cal.  614;  Nat.  Banl^  v.  Walbridge, 
19  Ohio  St  R.) 

4.  A  distiller  sold  whisky  stored  in  his  warehouse  in  barrels  branded 
with  numbers,  and  delivered  to  the  purchaser  a  certificate  signed 
by  himself  as  proprietor  of  the  warehouse,  attested  by  the  United 
States  storekeeper  thereof,  in  which  the  barrels  were  designated  by 
numbers,  and  deliverable  to  the  order  "  of  the  purchaser  on  the  r&> 
turn  of  the  certificate  and  the  payment  of  tax,  storage,  cooperage, 
and  insurance  thereon.^'  The  price  per  gallon  was  agreed,  and  the 
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exact  quantity  was  to  be  ascertained  by  regauging  after  the  trans- 
portation of  the  whisky  to  the  house  of  the  purchaser,  the  transpor- 
tation and  regauging  to  be  done  by  the  purchaser  at  the  cost  of 
the  vendor.  Creditors  of  the  distiller  attached  the  whisky  in  the 
warehouse  before  tran8ix>rted  and  after  it  was  paid  for.  Held,  that 
the  whisky  was  sufficiently  identified  and  the  sale  was  absolute, 
passing  the  title  to  the  purchaser  by  the  symbolic  delivery  of  the 
warehouse  receipts.    The  actual  possession  was  in  the  storekeeper. 

5.  A  SALE  OF  PESSONALTT  WITHOUT  DELIVERY  OF  POSSESSION   PASSES 
THE   ABSOLUTE   TITLE   AS   BETWEEN    THE   PARTIES.— So  SOOn   aS  a 

bargain  of  sale  is  struck  the  contract  becomes  absolute  without 
actual  payment  or  delivery,  and  the  property  and  risk  of  accident ' 
vests  in  the  buyer.    (Buffington  v.  Ulen,  7  Bush,  231 ;  Willis  v. 
Willis,  6  Dana,  48.) 

MuiR,  BiJUK  &  Davie,  1  For  Appellants  Newcomb,  Buchanan 
J.  Proctor  Kkott,  .  .  /      &  Co. 


J.  Proctor  Knott, 
George  M.  Davie, 


H     .     .     .     .     For  Appellant  Hartfield, 
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JUDGE  PRYOR  DELIVERED  THE  OPINION  OP  THE  COURT. 

Leopold  Hartfield,  the  owner  of  a  distillery  in  the  county 
of  Green,  contracted  with  Dorn,  Barkhouse  &  Co.,  of  the  city 
of  Louisville,  to  sell  his  whisky,  for  which  they  were  to  receive 
a  commission  of  five  per  cent  on  sales,  one  per  cent  for  ad- 
vances made,  with  the  current  bank  rate  of  interest  thereon, 
the  product  to  be  held  at  his  (Hartfield^s)  price  for  four  months, 
after  which  time  Dorn,  Barkhouse  &  Co.  had  the  right  to  sell 
it  at  the  usual  market-price.    Hartfield  became  largely  indebted 
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to  his  commission  merchants  for  advances  made,  and  in  order 
to  enable  them  to  make  sales,  as  well  as  for  their  own  in- 
demnity, forwarded  to  them  the  warehouse  receipts  for  the 
whisky  as  it  was  distilled  and  placed  in  the  bonded  warehouse 
connected  with  his  distillery,  each  barrel  being  identified  by 
the  number  marked  upon  it,  and  the  numbers  corresponding 
therewith  embodied  in  the  warehouse  receipts. 

After  the  execution  of  this  contract  Hartfield  made  five 
hundred  and  forty-eight  barrels  of  whisky,  all  of  which  were 
placed  in  the  government  or  bonded  warehouse,  and  the  ware- 
house receipts  inclosed  to  Dorn,  Barkhouse  &  Co.  One  hun- 
dred barrels  of  this  whisky  were  sold  to  Thierman  &  Prante, 
of  Louisville,  which  were  withdrawn  by  them  in  January,  1871, 
and  forty-eight  barrels  to  Chambers  Bros.  &  Co.  The  sale  to 
Chambers  Bros.  &  Co.  was  made  some  time  in  the  year  1870, 
and  the  following  receipt  or  certificate  delivered  to  them  by 
Hartfield  through  his  agents,  Dorn,  Barkhouse  &  Co.: 

"The  above  forty-eight  barrels  of  copper  whisky,  serial 
numbers  60  to  107,  inclusive,  are  stored  in  our  distillery  ware- 
house, No.  176,  at  Camp  Knox,  Green  County,  in  the  Fourth 
District  of  Kentucky,  and  are  deliverable  to  the  order  of 
Chambers  Bros.  &  Co.,  herein  written  on  the  margin,  on  return 
of  this  certificate,  and  on  payment  of  tax,  storage,  cooperage, 
and  insurance  thereon  from  the  16th  of  July,  1870. 

(Signed)  L.  Hartfield, 

Proprietor  of  Distillery  Ware/umae. 
Teat:  R  E.  Coubts,   United  States  Storekeeper." 

This  receipt  for  the  forty-eight  barrels  of  whisky  was  first 
pledged  by  Chambers  Bros.  &  Co.  to  Newcomb,  Buchanan  & 
Co.  for  the  loan  of  money ;  but  in  a  short  time  thereafter  the 
latter  purchased  the  whisky,  and  became  the  absolute  owners 
so  far  as  Chambers  Bros.  &  Co.  could  confer  title.  This  sale 
was  made  and  the  receipt  delivered  to  the  appellants  (New- 
comb,  Buchanan  &  Co.)  in  December,  1870.     On  the  18th  of 
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hauBrr,  1S71,  Hartfield^  in  conjanction  with  Julius  Dorn^ 
sold  to  Newcomb,  Buchanan  &  Co.  all  the  whiskj  that  was 
then  unsokl  in  the  bonded  or  distillery  warehouse  of  Hartfield^ 
supposed  to  be  about  three  hundred  and  fifty  barrels.  This 
sale  embraced  all  the  whisky  except  that  sold  to  Thierman  & 
Prante  and  to  Chambers  Bros.  &  Co. ;  and  appellants^  having 
purchased  the  whisky  of  Chambers  Bros.  &  Co.,  claimed  to 
be  the  owners  from  the  18th  of  January,  1871,  of  all  the 
whisky  except  that  sold  to  Thierman  &  Prante. 

At  the  time  of  the  purchase  made  on  the  18th  of  January, 
1871,  only  a  portion  of  the  warehouse  receipts  were  delivered 
over  to  the  appellants,  and  the  balance  were  delivered  on  the 
20th  and  21st  of  the  same  month,  when  it  was  ascertained 
from  the  receipts  that  there  were  three  hundred  and  eighty-one 
barrels  included  in  the  purchase. 

Between  the  14th  and  28th  of  February,  1871,  numerou9 
creditors  of  Hartfield  instituted  their  separate  actions  against 
him  in  the  Green  Circuit  Court,  alleging  that  he  was  about  to 
make  a  fraudulent  disposition  of  his  property  to  avoid  the 
payment  of  his  debts,  and  obtained  attachments  which  were 
placed  in  the  hands  of  the  sheriff,  and  claimed  by  the  appellees 
(the  creditors)  to  have  been  levied  by  that  officer  on  the  three 
hundred  and  eighty-one  barrels  of  whisky. 

All  the  proof  introduced  on  the  question  of  frand  conduces 
to  show  that  Hartfield  was  making  efforts  to  so  dispose  of  his 
property  as  to  avoid  the  payment  of  his  debts,  and  the  attach- 
ments were  properly  sustained. 

The  actions  by  the  attaching  creditors  were  consolidated, 
and  by  change  of  venue  transferred  to  the  Adair  Circuit.  New- 
oomb,  Buchanan  &  Co.,  appellants,  upon  their  petition  were 
made  parties  to  the  proceeding  in  behalf  of  the  creditors,  and 
claimed  that  they  were  the  owners  of  the  whisky  prior  to  the 
date  at  which  the  claims  of  the  various  creditors  were  asserted 
by  reason  of  their  purchase  from  Chambers  Bros.  &  Co.  and 
Vol.  X.— 31 
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Hartfield.  While  the  actions  wei*e  being  prepared  for  trial 
some  compromise  seems  to  have  been  made  as  to  all  the 
whisky  except  one  hundred  barrels^  and  these,  numbered  from 
68  to  167,  inclusive,  are  alone  the  subject  of  this  litigation. 

The  actions  having  been  transferred  to  equity,  the  chancellor 
upon  the  hearing  in  the  court  below  adjudged  that  the  one 
hundred  barrels  of  whisky  were  first  liable  to  the  claims 
of  the  attaching  creditors,  from  which  judgment  Newcomb, 
Buchanan  &  Co.  have  appealed. 

The  judgment  below  is  sought  to  be  maintained  on  two 
grounds :  First,  that  no  title  to  the  whisky  passed  to  Newcomb^ 
Buchanan  &  Co.,  either  under  their  contract  with  Hartfield 
or  with  Chambers  Bros.  &  Co. ;  second^  that  if  the  sale  was 
complete,  the  property  sold  remaining  in  the  possession  of 
the  vendor,  such  sale  was  constructively  fraudulent  as  to  the 
attaching  creditors. 

Although  many  grounds  are  relied  on  by  counsel  of  appel- 
lants for  a  reversal  of  the  judgment,  we  deem  it  necessary 
only  to  determine  the  essential  question  involved  in  the  issue, 
and  that  is,  did  Newcomb,  Buchanan  &  Co.  acquire  a  right  of 
property  in  the  whisky  by  their  purchase  from  Hartfield  and 
from  Chambers  Bros.  &  Co.  ?  By  the  terms  of  the  contract 
the  appellants  were  to  pay  the  amount  of  the  tax  in  cash  and 
the  remainder  in  four  and  six  months  without  interest.  The 
price  of  the  whisky  was  estimated  at  seventy  cents  per  gallon 
short  (that  is,  in  bond),  the  tax  being  unpaid,  and  each  barrel 
as  containing  forty  gallons.  Upon  this  estimate  the  appellants 
paid  in  an  acceptance  on  the  day  of  sale  four  thousand  dollars, 
and  in  a  few  days  thereafter  a  like  sum  in  a  check  on  one  of 
the  Louisville  banks,  and  before  the  attachments  issued  had 
paid  (or  nearly  so)  the  full  amount  due  for  the  whisky,  less 
the  tax,  and  on  a  final  settlement  of  the  account  had  overpaid 
the  amount  due  by  two  thousand  six  hundred  dollars.  The 
most  of  the  warehouse  receipts  were  delivered  when  the  con- 
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tract  was  concluded^  and  the  balance  in  a  few  days  after,  the 
whisky  to  remain  in  the  warehouse  at  appellants'  option*  It 
was  further  agreed  that  the  whisky  was  to  be  regauged  at 
Louisville  under  the  supervision  of  appellants,  the  costs  of 
trans{K>rtation  and  regauging  to  be  advanced  by  them  and 
deducted  from  the  aggregate  sum  to  be  paid  for  the  whisky, 
the  price  being  one  dollar  and  twenty  cents  per  gallon,  the 
quantity  to  be  ascertained  by  the  regauging  at  Louisville. 

Some  of  the  witnesses  express  their  opinions  as  to  the  legal 
eflect  of  the  contract,  and  by  their  statements  have  confused 
to  some  extent  the  facts  upon  which  the  rights  of  the  parties 
must  be  determined ;  but  the  recital  already  made  contains  in 
substance  the  contract  between  them. 

It  is  now  insisted  by  counsel  for  the  appellees  that,  inasmuch 
as  the  quantity  of  whisky  to  be  paid  for  could  not  be  ascer- 
tained until  it  was  regauged  at  Louisville,  no  title  passed  to 
the  appellants ;  that  Hartfield  could  not  tell  how  much  money 
he  was  to  receive  from  appellants,  nor  the  latter  how  much 
whisky  they  were  to  receive  from  Hartfield,  until  this  part  of 
the  contract  was  complied  with.  If  the  contract  in  this  case 
had  been  for  the  sale  and  delivery  of  one  hundred  barrels  of 
whisky,  to  be  delivered  at  Louisville,  and  the  quantity  to  be 
there  ascertained  and  paid  for  at  the  rate  of  one  dollar  and 
and  twenty  cents  per  gallon,  there  could  be  no  question  but 
that  the  title  to  the  property  would  be  with  the  vendor  until 
the  delivery  and  measurement  had  been  made,  there  being 
neither  identification,  payment,  deliverjr,  nor  the  quantity 
ascertained. 

Ohitty  on  Contracts,  page  376,  says,  "Although  a  contract 
for  the  sale  of  goods  be  complete  and  binding  in  other  respects, 
the  property  in  them  remains  in  the  vendor  and  at  bis  risk  if 
any  material  act  remains  to  be  done  before  the  deliveryy  either 
to  distinguish  the  goods  or  ascertain  the  price  thereof 

In  Parsons  on  Contracts,  page  441 ,  it  is  said,  "  The  property 
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doea  not  pasa  absolutely  unleaa  the  aale  be  oompleted,  and  it  14 
iiot  oampkted  uat^  the  happening  of  any  event  expressly 
firoviclieil  for,  or  ao  long  as  any  thhig  remains  to  be  done  to 
the  thing  sold  to  pnt  it  in  a  eondition  for  sale,  or  to  identifji 
ll  or  distinguish  it  from  other  things,  or  determine  its  quantity, 
vf  the  priee  depends  on  thia,  unless  it  is  to  be  done  by  th^ 
buyer  alone." 

Although  the  genen^l  doctrine  upon  the  subject  of  sales  oC 
personal  property  may  be  readily  understood,  much  difficulty 
often  arises  in  applying  the  principle  involved  to  the  fitcts,^ 
and  particularly  in  determining  whether  or  not  the  title  passes 
to  the  vendee.  If  the  title  passes,  the  sale  is  absolute  and 
complete ;  if  not,  it  is  merely  executory,  or  an  agreement  ta 
aell.  The  lacts  of  this  easiB  do  not  bring  it  within  the  rule 
laid  down  by  either  of  the  elementary  writers  referred  to»  foj? 
the  reason  that  the  sale  was  completed  by  the  delivery  of  the 
property  or  it-s  representative,  the  warehouse  receipt,  before 
the  quantity  was.  to  be  a3cei:tained. 

In  Parsons  on  Ooi^tracts,  page  435,  it  is  said^  ^^AU  that  is 
essential  to  the  sale  of  a  chattel  at  common  law  is  the  agree- 
ment of  the  parties  that  the  property  in  the  subject-matter 
should  pass  from  the  vendor  to  the  vendee  for  a  consideration 
given  or  promised  to  be  given  by  the  vend^e." 

The  evidence  in  this  case  shows  that  neither  of  the  parties 
y  to  the  contract  were  looking  to  tlie  delivery  of  the  whisky  in 
Louiscville  or  its  measurement  as  essential  to  passing  the  title 
to  appellants,  or  as  restricting  the  right  of  the  latter  to  dispose 
of  the  whisky  as  they  might  deem  best  for  their  own  interests. 
The  greater  portion  of  the  purchase  price  had  not  only  been 
paid,  but  the  possession  of  the  whisky  delivered  to  appellants. 
There  was  no  manual  delivery  at  the  date  of  the  contract,  for 
the  reason  that  it  was  in  a  bonded  warehouse,  under  the  coa<- 
trol  and  in  the  actual  possession  of  an  internal  revenue  officer, 
with. the  right  oa  his  part  as  an  officer  of  the  government  to 
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retain  the  posseseion  nntil  the  tax  due  upoh  it  was  paid.  It  ib 
true  the  parties  might  have  gone  from  Louisville  to  Green 
Coanty  and  released  the  whisky  by  paying  the  tax;  but 
while  this  may  be  bo>  it  did  not  prevent  the  vendor  from 
delivering  to  Newcomb,  Buchanan  &  Co.  the  warehouse  re- 
ceipts that  not  only  passed  the  title  to  the  whisky,  but  also 
gave  to  them  the  constructive  possession.  The  delivery  of 
these  receipts  by  Hartiield  to  appellants  placed  them  in  the 
same  condition  with  reference  to  the  possession  and  ownership 
of  the  whisky  that  Hartfield  was  in  prior  to  that  time.  He 
had  no  right  to  enter  the  warehouse  ot*  take  manual  possessioit 
of  the  whisky,  although  his  own  property,  without  the  consent 
of  the  officer  having  it  in  custody  and  the  payment  of  the 
taxes,  and  when  his  receipts  were  passed  to  appellants  they 
Acquired  the  same  right  of  property  and  possession.  These 
teoeipts  were  the  written  evidencies  of  Hartfield's  title,  and 
represented  the  whisky  that  was  sold,  the  numbers  in  the 
receipts  corresponding  with  the  numbelv  on  the  barrels,  and 
their  delivery  was  a  surrender  of  the  possession  by  Hartfieldi 
and  an  acceptance  of  it  by  Newcomb,  Buchanan  &  Co. 

'^  The  delivery  of  warehouse  receipts  is  a  symbolic  delivery 
df  the  property  itself;  it  has  the  saihe  effect  as  the  delivery 
of  the  property,  and  a  transfer  of  the  watehouse  receipts  by 
the  person  in  possession  has  the  same  effect  and  force  as  a 
transfer  of  property  by  the  sftme  persdn*"  (Burton  v.  Duryed^ 
40  111.  325.) 

In  the  case  of  Gibson  Y4  Stevens  (8  How.  400),  where  the 
vtodee  of  pork  and  flour  held  under  a  warehouse  receipt 
against  an  attaching  creditul*,  the  court  adjudged  that  'Mt 
transferred  to  the  vendee  the  legal  title  and  constructive 
possession  of  the  property^  and  the  warehouseman  from  the 
time  of  the  transfer  became  his  bailee.  The  delivery  of  the 
Svidences  of  title  tras  equivalent  in  the  then  situation  of  the 
property  to  a  delivery  of  the  property  itself,  and  it  sufficiently 
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inaDifests  the  intention  of  the  parties  that  the  title  and  posses- 
Bion  should  pass.'' 

In  How  V.  Barker  (8  California^  614)  it  was  held  that  '^the 
delivery  of  a  warehouse  receipt  without  assignment  is  suffi- 
cient prima  facie  to  pass  the  title.  Upon  principle,  reason, 
and  convenience  it  is  difficult  to  draw  any  substantial  differ- 
ence between  a  bill  of  lading  and  a  warehouse  receipt." 

"A  receipt  given  by  a  warehouseman  for  property  placed  in 
his  possession  for  storage  is  not  in  a  technical  sense  like  a  bill 
of  exchange  or  negotiable  instrument,  but  it  merely  stands  in 
the  place  of  property  it  represents,  and  the  delivery  of  the 
receipt  has  the  same  effect  in  transferring  the  title  to  the 
property  as  the  delivery  of  the  property."  (National  Bank 
y.  Walbridge,  19  Ohio  State  Reports.) 

By  an  act  of  the  legislature  of  this  state,  approved  March 
6, 1869,  ^'all  receipts  issued  by  any  warehouseman  as  provided 
by  the  act  shall  be  negotiable  and  transferable  by  indorsement 
in  blank  or  by  special  indorsement,  and  with  like  liability  as 
bills  of  exchange  now  are,  and  with  like  remedy  thereon." 

We  will  not  stop  to  inquire  whether  the  provisions  of  this 
act  have  been  so  complied  with  by  the  parties  to  this  contract 
of  sale  as  made  the  warehouse  receipts  negotiable  like  bills  of 
exchange,  as  in  applying  the  common-law  rule  determining  the 
rights  of  parties  in  sales  of  personal  property  to  the  facts  of 
this  case  it  must  be  adjudged  that  the  title  to  the  whisky 
passed  to  the  appellants  upon  the  delivery  of  the  warehouse 
receipts.  It  is  shown  by  the  proof  that  forty  of  the  one 
hundred  barrels  of  whisky  in  controversy  were  included  in 
the  warehouse  receipt  delivered  by  Dorn,  Barkhouse  &  Co.  to 
Chambers  &  Bros.,  numbered  from  68  to  107,  and  that  the 
remaining  sixty  barrels  were  embraced  in  the  sale  made  on  the 
18th  of  January,  1871,  and  numbered  from  108  to  167,  and 
the  warehouse  receipts  containing  the  number  of  each  one  of 
the  sixty  barrels  delivered  on  the  morning  of  the  18th  of 
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January^  1871,  when  the  contract  was  made,  this  receipt 
making  the  whisky  deliverable  to  the  order  of  Dom,  Bark- 
house  &  Co. 

Hartfield  was  present  when  the  sale  was  made,  and  there 
is  no  evidence  conducing  to  show  any  bad  faith  on  the  part 
of  the  appellants  or  the  agents  of  Hartfield  with  reference  to 
these  transactions;  on  the  contrary,  it  is  made  to  appear  that 
Hartfield  was  as  anxious  to  defraud  his  own  agents,  who 
had  made  to  him  these  large  advances,  as  any  of  his  other 
creditors.  The  greater  portion  of  the  purchase  money  having 
been  paid,  and  the  possession  of  the  whisky  transferred  by  the 
delivery  of  the  receipts,  with  the  duty  imposed  on  appellants 
of  paying  for  its  transportation  to  Louisville,  and  to  superin- 
tend the  regauging  in  order  to  ascertain  the  quantity,  are  facts 
showing  conclusively  that  the  parties  not  only  intended  the 
property  in  the  whisky  to  pass,  but  that  the  title  did  vest  in 
appellants  upon  the  purchase  made  on  the  18th  of  Januarjr^ 
1871.  Fifty  barrels  of  the  three  hundred  and  eighty-one 
purchased  had  in  fact  been  taken  out  of  bond  by  appellants 
prior  to  the  institution  of  any  of  these  actions,  showing  that 
they  were  claiming  this  right  of  property  before  the  claims  of 
creditors  were  asserted. 

This  is  unlike  the  case  of  Brown  &  Long  v.  Childs  &  Ck). 
(2  Duvall,  317).  In  that  case  there  was  no  delivery,  symbolic 
or  otherwise,  but  a  sale  of  one  thousand  barrels  of  flour,  to  be 
delivered  by  the  seller,  and  two  of  the  members  of  the  court 
concurred  in  the  affirmance  of  that  judgment  for  the  reason 
that  the  flour  was  not  identified  by  the  contract.  A  sale  of 
personal  property  without  delivery  of  possession  passes  the 
absolute  title  as  between  the  parties,  and  so  soon  as  a  bargain 
of  sale  of  personal  goods  is  struck  the  contract  becomes  abso- 
lute without  actual  payment  or  delivery,  and  the  property  and 
risk  of  accident  to  the  goods  vest  in  the  buyer.  (Buffington 
V.  Ulen,  7  Bush,  231;  Willis  v.  Willis,  6  Dana,  48.) 
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In  Macomber  v.  Parker  (13  Pickering,  175);  where  a  kiln 
of  brick  had  been  sold,  it  is  said,  ^^  It  is  true  the  bricks  were 
to  be  counted ;  but  that  was  to  be  done  to  enable  the  parties 
to  come  to  a  settlement  of  their  accounts,  and  not  for  the  pur- 
pose of  completing  the  sale.  Where  the  goods  or  commodities 
are  actually  delivered,  that  shows  the  intent  of  the  parties 
to  complete  the  sale  by  the  delivery,  and  the  weighing  or 
counting  afterward  would  not  be  considered  as  any  part  of 
the  contract  of  sale,  but  would  be  taken  to  refer  to  the  adjust* 
ment  of  the  final  settlement  as  to  the  price.'' 

In  Riddle  v.  Varnum  (20  Pick.),  "  where  some  act  remains 
to  be  done  in  relation  to  the  articles  which  are  the  subject 
of  sale,  as  that  of  weighing  and  measuring  for  the  purpose  of 
ascertaining  the  price  of  the  article  sold  at  the  rate  agreed  on, 
but  the  evidence  goes  to  show  that  it  wajs  the  intention  of  the 
parties  to  the  contract  that  the  sale  was  absolute,  and  the 
property  in  the  thing  sold  should  vest  in  the  vendees,  the  title 
passes  to  the  vendee." 

In  Graff  v.  Fitch  (58  111.)  it  is  said,  '^  While  the  general 
doctrine  on  this  subject  may  be  regarded  to  be  that  while  some 
act  remains  to  be  done  in  relation  to  the  articles  which  are  the 
subject  of  sale,  as  that  of  weighing  or  measuring,  and  there 
is  no  evidence  tending  to  show  an  intention  of  the  parties  to 
make  an  absolute  sale,  the  title  does  not  pass  to  the  veudee 
until  such  act  is  performed;  yet  when  it  appears  that  the 
parties  intended  that  the  sale  should  be  complete  before  the 
articles  sold  are  weighed  or  measured,  the  property  will  pass 
before  this  is  done.'' 

In  the  case  of  Terry  v.  ^Wheeler  (25  New  York,  520)  the 
doctrine  is  held  to  be,  ^'  Where  the  sale  appears  to  be  absolute, 
the  identity  of  the  thiug  fixed,  and  the  price  for  it  paid,  I  see 
no  room  for  an  inference  that  the  property  remains  the 
seller's  merely  because  he  agreed  to  transport  it  to  a  given 
place.     I  think  in  such  a  case  the  property  passes  at  the  Ume 
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of  the  contract^  and  that  in  carrying  it  the  seller  acts  aji 
bailee  and  not  as  owner/' 

The  appellants  upon  the  payment  of  the  tax  and  a 
demand  of  the  whisky  could  have  maintained  an  action  for 
its  reeoveryi  either  against  the  storekeeper  or  Ebtrtfield,  if 
after  the  payment  of  the  tax  that  officer  had  delivered  the 
whisky  to  the  latter.  The  whisky  was  identified^  each  barrel 
by  its  number,  and  the  possession  delivered,  so  &r  as  the 
owner  could  have  delivered  it,  when  the  sale  was  made.  Nor\ 
do  we  concur  with  counsel  that  in  all  cases  of  sales  of  personal 
property  without  delivery  the  right  of  property  remains  in  the 
vendor  until  the  quantity  is  ascertained.  This  must  depend  ^ 
upon  the  character  of  the  contract  as  well  as  the  necessity  for( 
ascertaining  the  amount  in  order  to  identify  the  property 
or  fix  the  price.  It  is  said  that ''  the  title  passes  if  there  is  a 
sale  of  an  ascertained  chattel  at  an  ascertainable  price ; "  still 
every  contract  of  sale  or  for  sale  must  speak  for  itself,  and  the 
general  doctrine  as  to  the  right  of  property  applied  to  the 
facts  of  each  particular  case. 

The  sale  in  this  case  was  absolute,  and  the  regauging  to  be; 
done  at  Louisville  was  merely  to  enable  the  parties  to  make; 
a  final  adjustment  of  their  accounts  at  the  price  agreed  on| 
($1.20  per  gallon);  and  if  Hartfield  had  undertaken  to  trans*' 
port  the  whisky  to  Louisville,  in  considering  this  fact  in 
oonnection  with  the  payment  of  the  money  and  the  .delivery 
of  the  warehouse  receipts  he  would  be  held  to  have  been  the 
bailee  of  the  appellants,  and  not  the  owner  of  the  whisky. 
The  possession  of  the  whisky  having  been  delivered  at  the 
time  of  the  sale,  and  before  the  actions  by  the  appellees  were 
instituted,  the  question  of  constructive  fraud  does  not  arise. 
The  right  of  property  had  passed,  and  also  the  possession* 
It  is  true  that  the  whisky  was  not  taken  hold  of  by  the 
appellants  or  removed  from  the  warehouse  at  the  time  of  the 
sale,  for  the  reason  that  the  manual  possession  was  not  with 


Digitized  by 


Googk 


474  BUSH'S  REPORTS.  [vol.  x. 

Newoomb,  Buchanan  &  Co.  ▼.  Cabell,  &o. 

the  vendor,  and  all  the  possession  he  could  have  delivered  at 
the  time  the  sale  was  made  was  by  delivering  to  the  appellants 
the  warehouse  receipts,  when  Hartfield,  who  was  the  owner 
and  vendor^  by  the  sale  vested  the  appellants  with  all  the 
right  of  property  and  the  only  possession  he  (Hartfield)  had. 
It  would  be  carrying  the  doctrine  of  constructive  fraud  to 
such  an  extent  as  would  virtually  prohibit  all  such  sales  to 
hold  that  manual  possession  of  the  prof^erty  in  a  case  like 
this  is  necessary  to  avoid  the  effect  of  a  doctrine  that,  in 
the  language  of  Chief  Justice  Robertson,  '^is  generally  felt 
and  admitted  to  be  scarcely  less  consistent  with  sound  policy 
than  the  harmony  of  legal  science.'^  (Daniel  v.  Morrison, 
6  Dana,  185.) 

The  actual  possession  of  the  whisky  was  really  with  the 
storekeeper  as  agent  of  the  government,  and  the  actual  pos- 
session being  in  another  than  the  real  owner,  the  doctrine 
of  constructive  fraud  does  not  apply.  The  party  holding  the 
property  becomes  by  reason  of  the  sale  the  bailee  of  the 
vendee.  (Robbins  v.  Oldham,  1  Duvall,  29 ;  Butt  v.  Caldwell, 
4  Bibb,  458.) 

The  judgment  of  the  court  blow  is  reversed,  and  cause 
remanUed  with  directions  to  render  a  judgment  canceling  the 
bond  executed  by  the  appellants  for  the  forthcoming  of  the 
whisky  and  determining  that  the  appellants  are  the  owners 
and  entitled  to  the  possession  of  the  whisky  in  controversy. 
The  judgment  is  affirmed  as  to  Hartfield. 

to  the  petition  of  counsel  for  appellees  for  a  rehearino 
Judge  Pryor  delivered  the  following  response  of  thb 

COURT: 

It  is  shown  by  the  evidence  that  the  appellants  purchased 
all  the  whisky  in  the  bonded  warehouse  of  Hartfield  except 
that  sold  by  the  latter  to  Thierman  &  Prante  and  to  Cham- 
bers Bros.  &  Co.  The  proof  shows  that  Thierman  &  Prante 
withdrew  their  whisky;  and  appellants,  having  also  purchased 
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of  Chambers  Bros.  &  Co.  the  whisky  they  had  purchased  of 
Hartfield^  became  the  sole  owners  of  all  the  whisky  in  the 
warehouse.  The  attachments  were  levied  on  three  hundred 
and  eighty-one  barrels^  and  released  upon  some  compromise 
(as  counsel  for  appellees  admit)  as  to  all  except  one  hundred 
barrels.  These  one  hundred  barrels  in  controversy,  as  admitted 
by  counsel  for  appellees  in  their  brief,  and  as  the  pleading  and 
proof  show,  were  numbered  from  68  to  167,  inclusive.  This 
court  is  now  asked  for  the  evidence  in  the  record  showing 
that  the  appellants  held  receipts  corresponding  with  these 
numbers.  W.  H.  Thomas  and  R.  H.  Dorn,  as  well  as  Julius 
Dorn,  all  swear  that  the  whole  of  the  whisky  was  sold  to  the 
appellants,  except  that  sold  to  Thierman  &  Prante  and  to 
Chambers  Bros.  &  Co.,  and  that  the  warehouse  receipts  were 
delivered  over  to  the  appellants.  ' 

Warehouse  receipt  W.  H.  T.  embraces  Nos.  108  to  160; 
receipt  J.  D.  Nos.  60  to  107.  Both  of  these  receipts  are  proven 
by  W.  H.  Thomas  and  by  Julius  Dorn.  Receipt  W.  Nos.  from 
161  to  167,  proven  by  Dorn.  These  three  receipts  include 
the  numbers  from  68  to  167,  the  barrels  in  controversy.  That 
the  contract  was  made  for  the  whisky  as  numbered  was  scarcely 
questioned  on  the  hearing;  but  it  was  insisted  that  the  title 
to  the  whisky  did  not  vest  in  appellants  until  its  delivery  in 
Louisville,  or  if  it  did,  that  as  Hartfield  retained  the  posses- 
sion it  was  fraudulent  as  to  creditors.  We  think  the  authorities 
referred  to  in  the  opinion  sustain  fully  the  view  taken  of  the 
law  of  the  case,  and  it  is  deemed  needless  to  refer  to  them 
again  in  the  response.  The  opinions  of  the  witnesses  as  to 
whether  the  title  passed  or  not  were  not  reganled  by  the  court 
in  determining  the  questions  involved.  The  facts  show  that 
a  purchase  was  made  of  the  whisky  in  barrels  in  a  bonded 
warehouse;  that  the  barrels  were  numbered,  and  the  ware- 
house receipts,  corresponding  with  the  numbers  on  the  barrels, 
delivered  to  the  purchasers  (appellants)  prior  to  the  issuing  of 
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the  attachments;  that  they  paid  a  greater  part  of  the  purchase 
price.  This  is  held  to  Vest  the  title,  and  give  to  the  purchaser 
a  possession  that  is  not  fraudulent  as  to  creditors. 

The  decision  is  not  based  on  tlie  act  of  1869.  That  act 
was  intended  to  make  such  paper  negotiable.  The  opinion 
rests  upon  elementary  prinoipleSi     Petition  overruled. 


Cases  4>7— INDICTMENTS  FOB  MISDEMEANORS— Dbc.  11. 

Commonwealth  v.  Smith,  &c. — Same  v*  Tilfofd. 
Same  v.  Snead — Same  v.  Conner. 

APPEALS  FROM  MERGER  CIRCUIT  COURT. 

1.  Grand  jurymen  aee  required  to  be  citizens  and  housekeeper^ 

of  the  county  and  over  the  age  of  twenty-one  years.    (Be vised 
Statutes,  chapter  55,  article  1,  section  1.) 

The  failufe  of  any  member  o/  the  grand  jury  tb  poaeess  each  of  the 
qualifications  prescribed  by  the  statute  fehders  indictments  found 
by  such  jury  subject  to  be  set  aside  as  for  a  substantial  error  in  the 
formation  of  the  grand  jury.    (Criminal  Code,  section  159.) 

2.  The  right  to  make  a  motion  to  set  aside  an  indictment  is 

WAIVED  by  the  defendant  if  not  made  at  the  proper  time  and  in 
the  appropriate  mode  (Criminal  Code,  section  158) ;  and 

Whenever  an  indictment  for  a  misdemeanor  is  called  for  trial  the 
defendant  ought  either  to  move  to  set  it  aside  or  plead  thereto; 
and  by  failing  to  do  either  the  defendant  loses  his  opportunity  td 
plead  as  matter  of  right)  and  should  thereafter  be  refused  leave  to 
plead  any  other  than  a  meritorious  plea  In  bar. 

A  motion  to  set  aside  an  indictment  is  in  the  nature  of  a  plea  in 
abatement;  and  if  not  made  at  the  proper  time,  the  right  to  make 
it  is  waived. 
8.  Objection  to  the  indiotmbntb  beoausb  one  of  tiie  grand  juron 
was  not  a  housekeeper,  not  having  been  made  until  the  second  term 
after  the  defendants  were  before  the  court  on  process,  came  too  late, 
and  ought  not  to  hilve  been  entertained. 
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CIT»D 
9  Haaeu  107,  Commonwealth  v.  Smith. 
8  Wend.  314,  People  v.  Jewett 

0  Halstead,  83,  State  v.  Kickey. 

2  Porter,  100,  Boyington  v.  State. 

1  Wharton's  Am.  Grim*  I^aw,  sec.  472, 

2  Marsh.  23.  6  Bush,  430. 
1  Marsh.  212.  3  Marsh.  830. 
Criminal  Code,  section  159. 
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CITED 

Criminal  Code,  sections  158,  187. 

Bottvier'a  Law  Dictionary,  "  Honselteeper.''^ 
2  United  Statea  Digest,  page  534. 
2  Southard,  539,  Nichols  v.  State. 
6  Md.  400,  Cochrane  v.  State. 

1  Barn.,  Ac.,  178.  8  Peteredorff,  108. 

2  Term,  406.  Oenerol  Statutes,  571. 
88  Maiije,  200,  State  v.  Lightbody. 

20  Wend.  108,  People  v.  Monroe. 

JUDGE  GOFER  sbuyered  thb  ofekion  of  thb  goubt. 

These  cases  all  involve  the  same  question^  were  heard 
together^  and  will  be  difiposed  of  in  a  single  opinion. 

The  appellees  were  indicted  in  the  Mercer  Circuit  Court 
for  violations  of  a  penal  statute,  and  oq  their  motions  the 
court  set  aside  the  indictments  and  the  commonwealth  has 
appealed.  The  sole  ground  upon  which  the  indictments  were 
set  aside  was  that  one  of  the  members  of  the  grand  jury  by 
which  they  were  found  was  not  a  housekeeper. 

Section  1  of  article  1  of  chapter  55  of  the  Revised  Statutes 
provides  ^^  that  no  person  shall  be  qualified  to  serve  as  a  grand 
juryman  unless  he  be  a  citizen  and  housekeeper  of  the  county 
in  which  be  may  be  called  to  serve,  and  over  the  age  of 
twenty-one  yeavs^^' 
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Section  159  of  the  Criminal  Code  provides  that  '^the 
motion  to  set  aside  the  indictment  can  only  be  made  npoD 
the  following  grounds:  1.  A  substantial  error  in  the  sum- 
moning or  formation  of  the  grand  jury;  2.  That  some 
person  other  than  the  grand*  jurors  was  present  before  the 
grand  jury  when  they  acted  upon  the  indictment;  3.  That 
the  indictment  was  not  found  and  presented  as  required  bj 
this  Code." 

The  only  question  presented  then  is  whether  impaneling 
as  a  grand  juror  one  who  is  not  a  housekeeper  is  a  substantial 
error  in  the  "formation  of  the  grand  jury." 

We  do  not  find  tliat  this  question  has  ever  been  decided  by 
this  court.  The  practice  in  the  circuit  courts  upon  the  subject 
has  not  been  uniform^  but  it  is  believed  that  the  general  prac- 
tice has  been  to  set  aside  the  indictment  whenever  it  has  been 
made  to  appear  that  any  member  of  the  grand  jury  either 
lacked  any  of  the  qualifications  prescribed  by  the  statute  or 
fell  within  any  of  the  classes  made  incompetent  by  law  to 
serve  on  grand  juries.  No  person  is  qualified  to  serve  as  a 
grand  juryman  unless  he  be  a  citizen  and  housekeeper  of  the 
county  in  which  he  may  be  called  to  serve  and  over  the  age  of 
twenty-one  years.  If  an  indictment  found  by  a  grand  jury 
having  one  member  not  possessing  all  these  requisites  is  legal, 
then  it  would  be  good  if  none  of  the  members  were  legally 
qualified^  and  it  might  happen  that  a  person  would  be  indicted, 
tried,  and  convicted  without  having  been  accused  by  a  single 
grand  juror  qualified  by  law  to  charge  him. 

The  constitution  provides  that  no  person  shall  be  proceeded 
against  criminally  except  upon  an  indictment  found  by  a  grand 
jury;  and  the  legislature,  deeming  this  a  valuable  immunity 
of  the  citizen,  has  prescribed  certain  qualifications  for  grand 
jurors,  and  as  those  qualifications  have  been  deemed  important 
by  the  legislature  the  courts  are  not  authorized  to  say  they  are 
not  essential.     We  are  therefore  of  the  opinion  that  the  lack 
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in  any  member  of  a  grand  jury  of  any  of  the  qoalifications 
prescribed  by  the  statute  renders  the  indictment  subject  to 
be  set  aside  as  for  a  substantial  error  in  the  formation  of  the 
grand  jury.  This  conclusion  is  not  only  in  harmony  with  the 
principle  of  that  part  of  the  constitution  relating  to  prosecu- 
tions for  crime^  but  is  believed  to  be  in  conformity  to  the 
practice  in  most  of  the  circuit  courts  in  this  state,  and  is 
supported  by  the  decided  preponderance  of  judicial  decisions 
in  other  states  of  the  Union  and  in  England.  (State  v.  Mid- 
dleton,  5  Porter,  484;  State  v.  Segar,  7  Porter,  167;  State  v. 
Clarissa,  11  Ala.  57;  Com.  v.  Cherry,  2  Virg.  C.  20;  Com. 
V.  St.  Clair,  1  Grat.  666;  Doyle  v.  The  State,  17  Ohio,  222; 
State  V.  Duncan  &  Trott,  7  Yerger,  527 ;  State  v.  Bryant,  10 
Yerger,  271;  State  v.  Brooks,  9  Ala.  10;  Barney  v.  State, 
12  S.  &  M.  68;  State  v.  Symonds,  36  Maine,  128;  State  v. 
Martin,  2  Iredell,  101;  6  Ibid.  98.) 

The  qualifications  prescribed  by  the  statute  were  no  doubt 
deemed  essential  to  the  protection  of  the  citizen  as  well  as  to 
the  safety  of  society  at  large,  but  as  to  those  negative  clauses 
of  the  statute  which  declare  certain  persons  incompetent  to 
serve  on  grand  juries  who,  although  they  may  possess  all  the 
qualifications  prescribed,  are  themselves,  on  account  of  their 
avocation,  peculiarly  exposed  to  indictment,  the  rule  would 
probably  be  different.  Those  persons  are  excluded  from  the 
grand  jury  not  because  they  are  deemed  unfit  to  indict  others, 
but  because,  their  avocation  being  of  a  public  or  ^t^o^i-public 
nature,  or  of  such  character  that  they  may  need  the  super- 
vision of  the  grand  jury,  the  public  interest  requires  them  to 
be  excluded,  not  for  the  protection  of  others  against  the 
consequences  of  having  incompetent  or  unfit  grand  jurors, 
but  to  prevent  those  having  public  duties  to  perform  from 
being  called  away  from  them  to  serve  on  grand  juries,  and 
to  prevent  those  pursuing  particular  avocations,  supposed  to 
be  of  such  a  character  as  probably  to  render  investigation 
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into  their  conduct  by  the  grand  jury  necessary^  from  defeating 
indictments  against  themselves  by  being  on  the  grand  jury. 

But  while  the  fact  that  one  not  a  housekeeper  was  a  mem* 
be?  of  the  grand  jury  which  found  the  indictments  furnishes 
grounds  for  setting  it  aside  upon  motion^  the  indictment  is  not 
on  that  account  invalid^  and  unless  advantage  be  taken  of  the 
irregularity  in  proper  time  and  in  the  appropriate  mode  it  will 
be  deemed  to  have  been  waived.  Ik  has  accordingly  been  held 
that  objections  to  the  indictment  based  on  an  irregularity  in 
the  formation  of  the  grand  jury  must  be  taken  at  the  term  at 
which  the  indictment  was  returned.  (11  Ak.  57.)  And  it 
has  been  repeatedly*  held  that  such  objection  after  pleading  to 
the  indictment  comes  too  late.  (People  v.  GriiBn,  2  Barbour, 
427;  2  Iredell,  101;  6  ibid.  98.) 

Section  158  of  the  Criminal  Code  provides  that  ^'upon  the 
arraignment,  or  upon  the  calling  of  the  indictment  for  trial 
if  there  is  no  arraignment,  the  defendant  must  either  move  to 
set  aside  the  indictment  or  plead  thereto ;''  and  section  156 
provides  that  an  arraignment  shall  only  be  made  in  indict- 
ments for  felony.  Whenever  therefore  an  indictment  for  a 
misdemeanor  is  called  for  trial  the  defendant  ought  either 
to  move  to  set  it  aside  or  plead  thereto,  and  in  strictness 
no  further  step  can  be  taken  in  the  prosecution  until  this 
is  done;  and  having  failed  to  either  move  to  set  aside  the 
indictments  or  plead  to  them  at  the  time  they  were  called  for 
trial,  the  defendants  lost  the  opportunity  to  plead  as  matter 
of  right;  and  when  they  came  at  a  subsequent  term  to  plead 
they  could  only  do  so  by  permission  of  the  court,  and  ought 
not  to  have  been  allowed  to  make  a  dilatory  plea,  but  should 
have  been  refused  leave  to  plead  any  other  than  a  meritorious 
plea  in  bar. 

The  motion  to  set  aside  the  indictments  was  in  the  nature 
of  a  plea  in  abatement,  and  not  having  been  made  at  the 
proper  time,  the  right  to  make  it  was  waived.    A  contrary 
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rale  would  tend  to  encourage  delays,  and  would  offer  great 
inducements  to  unfair  and  corrupt  practicea. 

Prosecutions  for  nearly  all  misdemeanors  are  limited  by 
our  statute  to  twelve  months,  and  a  defendant  in  such  a  prose- 
cution, knowing  that  defects  and  irregularities  existed  which 
would  furnish  grounds  for  setting  aside  the  indictment,  would 
be  tempted  to  resort  to  means  of  procrastination  until  the 
prosecution  was  barred,  and  then  by  making  objection  to  the 
indictment  escape  even  a  trial. 

We  are  therefore  of  opinion  that  the  objection  to  the  indict- 
ments because  one  of  the  grand  jurors  was  not  a  housekeeper, 
not  having  been  made  until  the  second  term  after  the  defend- 
ants were  before  the  court  on  process,  came  too  late,  and  ought 
not  to  have  been  entertained. 

Wherefore  the  orders  setting  aside  the  several  indictments 
in  these  cases  are  reversed,  and  the  causes  are  remanded  with 
directions  to  overrule  the  motions  and  proceed  with  the  prose- 
cutions. 


Cases— PETITION  ORDINARY— Dec.  16. 

Howard's  adm'r  v.  Leavell's  adm'x. 

APPEAL  FBOH  CHBI8TIAK  dBOUTT  OOT7BT. 

1.  AFFiDAvrr  AND  DEMAND  BT  AGEKT  IS  suFFiciEirr.— The  Statement 

in  an  affidavit  accompanying  a  demand  against  a  decedent's  estate 
that  the  creditor  is  absent  from  the  state,  and  that  the  affiant  is 
his  agent,  is  sufficient  evidence  of  the  agency,  and  is  all  the  proof 
thereof  contemplated  by  the  statute. 

2.  The  object  of  the  statute  in  requiring  a  demand  is  to  affi)rd  the  per- 

sonal representative  an  opportunity  to  pay  the  debt  without  the 
cost  of  a  suit.    The  demand  should  be  made  under  such  circum- 
VoT..  X.— 32 
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stances  as  entitle  the  claimant  to  payment  of  the  debt    (Trabiie's 
ex*r  V.  Harris,  1  Met.  600.) 

But  the  demand  may  be  waived  by  the  personal  representative 
before  or  after  suit.    (Thomas's  ex'r  v.  Thomas,  15  B.  Mon.  184.) 

But  see  the  opinion  for  circumstances  evidencing  a  waiver  of  a 
demand  in  legal  form. 
3.   Where  a  claim  is  in  the  form  of  a  foreign  judgment  the  proper  affidavit^ 
accompanied  by  a  mere  statement  of  the  judgment,  is  not  a  com- 
pliance with  the  statute. 

Landes  &  Clabk,  1  T?      A       11    X 

8.F.MCKEB,   .    :/ For  Appellant, 

CITED 
General  Statutes,  chap.  39,  art  2,  sees.  85,  36,  37. 
Civil  Ckxle,  sections  437,  473,  611. 
Constitution  of  United  States,  art.  4,  sec.  1. 
7  Cranch,  481,  Mills  v.  Duryee. 
1  Met.  600,  Trabue's  ex'r  v.  Harris. 
7  Bush,  301,  Curry's  adm'r  v.  Bryant* s  adm'r. 
15  B.  Mon.  364,  Rogers  v.  Rogers. 
15  B.  Mon.  181,  Thomas's  ex'r  v.  Thomas. 

McPhERSON  &  ChAMPLIN,  1  tji       a         n 

^  „  ^  '  > For  Appellee, 

PbTRIB  &  LiTTEIiL,     ...  J 

CITED 
1  Met.  600,  Trabue's  ex'r  v.  Harris. 

JUDGE  LINDSAY  delivered  the  oPiyiON  or  the  court. 

This  is  an.  action  founded  upon  a  foreign  judgment.  Before 
the  institution  of  the  proceeding  the  agent  of  the  plaintiff, 
who  is  a  non-resident^  demanded  the  payment  of  the  claim 
from  the  administratrix  of  the  decedent.  He  accompanied 
his  demand  with  a  statement  of  the  judgment  and  the  affidavit 
required  by  sections  35  and  36,  article  2,  chapter  39,  General 
Statutes.  Upon  a  rule  the  action  was  dismissed,  the  court 
below  being  of  opinion  that  the  demand  was  not  so  made  as 
to  make  it  the  duty  of  the  administratrix  to  pay.  The  affidavit 
was  made  by  Sam.  F.  McKee,  who  stated  therein  that  the 
creditor  was  absent  from  the  state,  and  that  he  (McKee)  was 
his  agent.    This,  furnished  sufficient  evidence  of  the  agency. 


Digitized  by 


Googk 


TOU  X.]  WINTER  TERM,  1874.  483 

B<)wfekrd'B  tkdm't  y.  LeatelVs  adm'xi 

and  was  all  the.  proof  thereof  that  section  36^  befote  oit^d;  coUt 
templates. 

Upon  the  trial  of  the!  rule  the  administratrix  waa  swOrp* 
8he  stated  that  at  the  time  McKee  made  the  demand  ^^h^  held 
out  to  her  a  paper^  which  he  referred  to  as  containing  an  ac* 
count  of  the  claim ;  that  she  did  not  take  or  examine -the  said 
paper;  and  that^  although  she  had  heard  of  the  claim^  she  stateii 
to  him.  that  she  would  not  pay  it^  because  she  did  not  know 
any  thing  about  it.  That,  the  only  paper  or  docuhjent  or  eviJ- 
dence  of  the  claim  which  McKee.  presented  to  he)r  on  ^h^ 
occasion  !or  before  the  commencement  of  this  actioQ  was  the 
one  referred  to  above,  but  she  did  not  take  it  in  her.  band  of 
exwiine  it;  that  after  the  commencement  of  the  first  action 
against  her  she  sent  her  son-in^law^  Mr.  Dabn^y,  and  Williani 
Peay  to  Clarksville,  Tennessee,  t6  examine  into  the  matter^ 
and  when  they  returned  they  reported  to  her  that  they  had 
found,  the  record  of  the  judgment  against  her  husband  referred 
to  in  the  petition  and  let  great  many  other  papers  which  they 
did  not  examine.^' 

'  The  administratrix  insists  that  the  demand  was  not  effectual 
because  it  was  not  accompanied  •by  a  certified  copy  of  the  judg-^ 
ment  and  record  from  the  Tennessee  court,  and  that  until  the 
legal  evidence  of  the  claim,  properly  verified,  is  presented  to 
her  it  is  not  her  duty  to  pay. 

The.  object  of  the  law  requiring  a  demand  to  be  made  is  to 
afford  the  personal  representative  an.  opportunity  to  pay  the 
debt,  and  therebj'  to  prevent  the  estate  of  the  decedent  fronj 
being  subjected  to  the  costs  of  an  action.  The  demand  should 
be  made  under  .such  circumstances  aa  entitle  the  claimant  to 
the  payment  of  the  debt  (Trabue's  executor  v.  Harris,  1  Met, 
600);  but  the  demand  may  be  waived  by  the  pterspnal  repre- 
sentative before  or  after  suit.  (Thomas's  executor  v.  Thomas, 
15  B.  Mon.  184.) 
•   In  this  case  the  administratrix  had,  through  the.examina^ 


Digitized  by 


Googk 


484  BUSH'S  REPORTS.  [vol.  x. 

Howftrd's  adm'r  t.  Leavell's  adm'x. 

tion  made  by  her  agents,  ascertained  the-  existence  of  the 
Tennessee  jadgmeut.  She  was  fully  apprised  of  the  nature 
and  evidence  of  the  claim.  She  declined  to  receive  or  examine 
the  papers  or  vouchers  ofiered  to  her  by  McKee  when  he  made 
the  demand.  She  did  not  object  because  he  failed  to  produce 
to  her  such  a  voucher  as  would  have  justified  her  in  paying. 
She  stated  to  McKee  that  she  would  not  pay  the  claim ;  that 
she  did  not  know  any  thing  about  it;  and  she  declined  to  avail 
herself  of  the  opportunity  he  was  then  affording  her  to  acquire 
information  on  the  subject. 

Her  every  act  and  word  were  calculated  to  convince  Mc- 
Kee that  she  would  pay  under  no  state  of  case;  that  it  was 
not  her  desire  to  protect  the  estate  from  the  costs  of  litigation, 
but  that  it  was  her  intention  to  test  the  validity  of  the  claim 
in  the  courts. 

Under  such  circumstances  nothing  could  have  been  accom*- 
plished  by  producing  to  the  administratrix  a  copy  of  the 
Tennessee  record.  McKee  had  the  right  to  suppose  that  she 
would  decline  to  receive  or  examine  the  record,  just  as  she  had 
declined  to  receive  or  examine  the  statement  and  affidavit  he 
had  already  tendered  her. 

Her  announcement,  under  the  circumstances,  of  her  inten- 
tion not  to  pay  the  debt  was  in  effect  an  invitation  to  the 
appellant  to  sue;  and  to  allow  her  now  to  avail  herself  of  a 
legal  right  she  thus  deliberately  waived,  or  at  least  induced 
McKee  to  suppose  she  intended  to  waive,  would  be  to  allow 
her  to  convert  a  statute  intended  for  the  protection  of  the 
estates  of  deceased  persons  and  of  personal  representatives 
into  an  instrumentality  for  the  perpetration  of  frauds  upon 
creditors. 

One  suit  had  already  been  instituted  against  appellee  on 
this  claim.  It  was  necessary  that  it  should  be  dismissed  on 
account  of  the  want  of  a  demand  of  payment  before  suit. 
She  knew  the  object  of  the  demand  in  this  instance.     She  told 
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McEee,  as  he  swears,  that  she  knew  all  about  the  debt,  and 
that  she  did  not  blame  him  for  making  the  demand. 

Under  the  circumstances  of  the  case,  and  as  the  record 
shows  the  proper  verification  of  the  claim,  a  technical  com- 
pliance with  the  statute  should  have  been  held  to  have  been 
waived. 

Judgment  reversed,  and  cause  remanded  with  instructions 
to  discharge  the  rule  and  for  further  proper  proceedings. 


Casb  9-PETinON  ORDINARY— Dbg.  16. 

Mortimer  v.  Louisville  &  Nashville  Bailroad  Co. 

APPEAL  FROM  LOOA9  dBCUIT  COUBT. 

1.  Actions  must  be  brouoht  within  six  months  after  the  killing  or 

injury  against  the  Louiaville  &  Nashville  Railroad  Company  for 
damages  for  killing  or  injuring  stock  on  its  road  or  branch  roads. 

2.  The  act  of  March  17, 1871,  entitled  "An  act  to  further  protect  the 

owners  of  stock  living  along  the  line  of  railways,"  does  not  take 
from  or  suspend  the  right  of  the  owner  of  the  stock  injured  by  the 
railway  company  to  institute  his  action  for  damage^  immediately 
after  the  injury  is  done;  nor  does  it  either  expressly  or  by  impli- 
cation repeal  the  former  statutes  on  the  subject,  or  suspend  or  affect 
the  limitation  of  such  actions.  If  the  owner  pursues  the  mode 
provided  by  this  statute  to  increase  his  recovery,  he  by  his  own  act 
diminishes  the  time  within  which  his  action  must  be  brought,  and 
most  abide  the  legal  consequence. 

Lewis  C.  Garbxgxts, For  Appellant, 

CITED 

Act  of  March  17, 1871,  Session  Acts,  pages  67,  68. 
Act  of  Feb.  6, 1858,  amending  charter  of  appellee. 
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JLG.  1Sh£A,    ...    .    .....    .    .    For  Appellee, 

CITED 
;  Act  of  February  ^3/1856^  Session  Actfi,  p^e  315. 

Act  of  February  6,  1868,  Session  Acts,  page  293. 
'    '■     MS.  Op.,  Oct  16,  1869,  Wataon  v.  L.  &  N.  R.  It.  Co. 
\:    .  iGreiieikl  Statutes^  chapter  67,  sections  6  and  7.  ■       ' 
8  Bush,  348,  O'Bannon  v.  L.,  C.  &  L.  R.  R.  Co. 

CHIEF  JUSTICE  PEitEBS  pbliyshed  .th£  opinion  of  thb  ooubt. 

Appellant  brought  this  action  against  appellee  on  the  22(1 
of  October,  1873,  for  running  its  locomotive  over  and  killing 
his  horse  on  the  6th  of  April,  1873. 

In  the  second  paragraph  . of .  the .  answer  appellee  pleaded 
and  relied  on  the  statute  of  limitations  as  a  bar  to  the  action. 
Appellant  demurred  to  that  paragraph  of  the  answer.  His 
demurrer  was ,  overruled  by  the.  court  belo^r;  h^  elected  to 
stand  by  his  demurrer;  and  judgment  having  been  rendered 
against  him,  l^e  now  appeals  to.  this  eourt  to  review  and 
reverse  that  judgment. 

The  sixth  section  of  an  act  entitled  '^An  act  to  amend  the 
charter  of  the  Louisville  &  Nashville  Railroad  Company," 
approved  the  6th  of  February,  1858,  provides  that  the  Louis- 
ville &  Nashville  Railroad  Company  for  the  mi^in  line  and 
its  branches,  in  making  a  tariff  for  freight  and  passengers^ 
shall  have  the  same  authority  that  is  vested  in  the  Lexington 
&  Frankfort  and  the  Louisville  &  Frankfort  railroiBid  compa- 
nies by  their  charters  and  amendments  thereto,  and  shall  have 
the  right  to  plead  and  rely  upon  the  same  limitations  for  th^ 
same  causes  of  action  provided  for  said  railroad  companies. 
(1  Session  Acts  1857-8,  p.  293.) 

The  seventh  section  of  an  act  approved  February  23, 1856, 
entitled  "An  act  to  amend  the  charter  of  the  Louisville  & 
Frankfort  Railroad  Company,"  provides  that  all  suits  brougUt 
against  said  company  for  stock  or  other  property  injured  or 
killed  on  their  said  road  mud  be  brought  vntkm  six  months  after 
such  injury  or  killing  is  done.     (1  Sess.  Acts  1855-6,  p.  315.) 
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..As  it  is  apparent  on  the  petition  that  fnore  than  six  months 
had  elapsed  from  the  time  of  the  killing  complained  of  till 
tb^  action  was  brought,  the  limitation  fixed  by  the  statutes 
presented  a  bar  to  the  action,  unless. they  have  been  abrogated 
or  changed  by  subsequent  legislation,  which  the  learned  coun- 
sel for  appellant  contends  has  been  done  by  the  act  approved 
17th  of  March,  1871,  entitled  "An  act  to  further  protect  the 
owners  of  stock  living  along  the  line  of  railways,"  by  which 
it  is  provided  that  the  owners  of  stock  killed  or  crippled  by 
the  train  or  locomotive  of  any  railroad  company .»may  by  pur- 
suing the  course  therein  prescribed,  if  any  railroad  company 
shall  fail  for  ninety  days  to  pay  the  owner  of  stock  so  killed 
or  crippled  the  full  amount  assessed  by  the  board  of  appraisers 
provided  for  in  said  act  and  one  half  of  the  cOStd  of  the 
assessment,  institute  an  action  in  any  court  having  jurisdiction 
of  the  original  cause  of  action ;  and  if  on  the  trial  the  plaintiflF 
shall  recover  a  verdict  equal  to  the  amount  assessed  by  said 
appraisers,  it  is  then  made  the  duty  of  the  court  to  render 
judgment  for  the  amount  of  the  verdict  and  twenty-five  per 
centum  in  addition  thereto ;  but  if  he  fails  to  recover  a  verdict 
for  an  amount  equal  to  said  assessment,  the  costs  of  the  action 
shall  be  taxed  against  him. 

This  statute  does  not  take  away  nor  suspend  the  right 
of  the  owner  of  the  stock  killed  or  crippled  by  a  railroad 
company  to  commence  his  action  immediately  after  the  injury 
is  done;  nor  does  it  in  terms  stop  or  suspend  the  running  of 
the  statute  of  limitations  supra,  nor  does  it  repeal  said  statute 
in  terms  or  by  implication.  No  such  object  is  expressed  in  the 
title  of  the  last  enactment,  nor  ar6  its  provisions  inconsistent 
with  the  other  statutes.  Its  object  is  to  increase  the  recovery 
of  the  owners  of  stock  killed  or  crippled  by  railroad  compa- 
nies, if  an  assess&d  value  is  not  paid  within  the  time  prescribed 
without  suit;  and  if  the  owner  pursues  the  mode  provided 
by  the  statute  to  increase  his  recovery,  he  by  his  own  act 
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diminishes  the  time  in  which  his  action  must  be  brought,  and 
he  must  abide  the  legal  consequence. 

The  demurrer  was  therefore  properly  overruled,  and  the 
judgment  must  be  affirmed. 


Case  lO^INDICTMENT— Deobmbbi^  16. 

Commonwealth  v.  Gale. 

APPEAL    FROM   BOBEBT80N    OIBOUIT   COVET. 

1.  A  STATUTE  MUST   BE  CONSTBUED   WFTH  THE  VIEW  OP  ATTAINIirS 

THE  OBJECT  OF  THE  LEGISLATUBE  in  enacting  it  when  it  can  be 
done  without  doing  violence  to  the  language  of  the  act.  (Sections 
15,  16,  chapter  21,  General  Statutes.) 

2.  Stuffing  the  ballot-box  at  elections.— The  provision  of  section 

12,  article  18,  chapter  83,  of  the  General  Statutes,  denouncing  a 
penalty  against  any  one  for  fraudulently  or  wrongfully  putting 
ballots  into  the  ballot-box  at  an  election  of  representatives  in 
Congress,  should  be  construed  to  include  any  one  delivering  such 
fraudulent  ballot  to  a  judge  of  the  election,  who  inserts  it  in  the 
box  for  him,  or  any  one  who  procures  another  to  practice  the  fraud, 
whether  with  or  without  a  corrupt  motive  on  the  part  of  the  one 
inserting  the  ballot. 

John  Rodman,  Attorney-General,    •     .     .     For  Appellant. 

E.  Whitaker, For  Appellee, 

cited 
General  Statutes,  chap.  88,  art.  18,  sees.  6, 11, 12. 

JUDGE  PRYOR  deliveeed  the  opinion  of  the  court. 

The  appellee  was  indicted  in  the  Robertson  Circuit  Court 
for  wrongfully  and  fraudulently  placing  or  inserting  several 
ballots  or  papers  intending  to  represent  ballots  in  the  ballot- 
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box  at  and  daring  an  election  held  for  members  of  Congreaa, 
etc.  The  evidence  upon  which  this  charge  is  based  is  that  the 
appellee  when  voting  had  his  name  recorded  by  the  clerk  of 
the  election  and  handed  his  ballot  to  the  judges  to  be  deposited 
in  the  ballot-box^  which  was  done.  One  of  the  judges  states 
that  the  ballot  appeared  to  be  larger  and  longer  than  the  other 
ballots  and  attracted  the  attention  of  the  judges  at  the  time. 
A  ballot  was  found  in  the  box  upon  counting  the  votes  having 
inclosed  in  it  other  ballots,  and  by  some  of  the  officers  of  the 
election  was  identified  as  the  ballot  handed  by  the  appellee  to 
the  judges  at  the  time  he  voted.  Upon  this  proof  the  court 
below  instructed  the  jury  to  find  for  the  defendant. 

Section  6  of  article  13,  chapter  on  ^^  Elections/'  General 
Statutes,  makes  it  the  duty  of  the  judges  of  an  election  for 
members  of  Congress  '^to  examine  the  ballot  enough  to  see, 
and  no  further,  that  only  one  ballot  is  offered."  Section  7 
provides  ^^that  if  two  or  more  ballots  be  folded  together  so 
as  to  show  that  one  person  voted  both  or  all  of  them,  the  same 
shall  be  rejected  and  counted  out."  The  judges  of  the  elec- 
tion have  the  custody  of  the  ballot-box  until  the  ballots  are 
counted  and  opened  in  the  box,  and  when  sealed  up  it  is  their 
duty  to  deliver  it  to  the  clerk.  Section  12  imposes  a  penalty 
on  any  one  for  opening  the  ballot-box,  or  attempting  to  do 
so,  while  it  is  required  to  be  kept  locked  or  sealed,  and  also 
for  changing  or  attempting  to  change  any  ballot  after  it  has 
been  deposited  in  the  box,  or  for  fraudulently  destroying  any 
such  ballots  before  they  are  counted;  and  further  provides 
that  '^  any  person  or  persons  who  shall  fraudulently  or  wrong- 
fully put  or  insert  one  or  more  ballots  or  papers  intended  to 
represent  ballots  into  any  one  or  more  of  the  boxes  mentioned 
in  this  act,  at  any  time  before  the  counting  of  the  ballots  is 
concluded  and  completed  by  the  board  for  examining  the  polls 
and  their  certificate  made  out,  shall  on  conviction  be  fined," 
etc.     The  judges  of  the  election  are  also  made  liable  by  the 
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provisioDs  of  the  act  for  fiuling  to  discharge  fidthfiilly  their 
duties. 

The  only  provision  of  the  statate  under  which  a  oonvictaoo 
is  claimed  is  that  imposing  a  penalty  upon  those  who  insert  or 
place  ballots  wrongfully  in  .the  box  before  the  counting  of  the 
ballots  is  concluded,  and  it  is  now  maintained  by  counsel  foi 
the  appellee  that,  although  the  appellee  may  have  inclosed  io 
the  ballots  handed  by  him  to  the  judges  of  the  election  othet 
ballots,  he  had  violated  no  provision  of  section  12^  becaose 
the  ballots  were  placed  in  the  box  by  the  judges  and  not  by 
the  party  charged. 

A  statute  must  be  construed  with  a  view  of  attaining  the 
object  the  legislature  had  in  view  by  its  enactment  when  it 
can  be  done  without  doing  violence  to  the  language  of  the 
act.     (General  Statuies,  p.  246,  sec.  15,  16.) 

If  a  conviction  can  be  had  under  that  statute  in  sodr 
cases  only  where  a  person  accused  deposits  the  ballots  with  his 
own  bands,  it  results  that  he  may  practice  such  a  fraud  with 
impunity  by  causing  others  to  do  so  and  escape  all  punish- 
ment. The  judge  of  the  election  depositing  the  ballots,  if  in 
ignorance  of  its  contents,  does  it  with  no  wrongful  intent,  and 
while  it  may  be  said  to  be  a  breach  of  duty  on  his  part  in  not 
inspecting  more  carefully  the  ballot'  handed  him,  in  snch  a 
state  of  case  he  is  not  liable  under  this  section  or  any  other 
provision  of  the  statute  for  fraudulently  depositing  ballots  in 
the  ballot-box ;  and  while  the  facts  may  show  a  plain  violation 
of  law,  no  one  is  responsible.  Under  such  a  construction  of 
the  law  penalties  for  its  violation  could  never  be  enforced. 

The  provision  of  section  12  makes  any  person  liable  to  a 
penalty  who  fraudulently  or  wrongfully  places  or  inserts  one 
or  more  ballots  in  the  ballot-box  at  any  time  before  the 
counting  of  the  ballots  is  concluded  and  completed,  etc.  The 
party  charged,  if  he  procures  another  to  practice  this  fraody 
whether  with  or  without  a  corrupt  motive  on  the  part  of  the 
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ODe  inserting  the  ballot,  is  as  much  gniltj  as  if  he  had  made 
the  deposit  himself.  It  is  not  for  this  court  to  determine 
the  guilt  or  innocence  of  the  party  accused,  this  being  alon« 
within  the  province  of  the  jury.  The  instruction  to  find  for 
the  defendant  was  erroneous.  The  case  sliould  have  gone  td 
the  jury. 

The  judgment  of  the  court  below  is  reversed;^  and  cause 
remanded  with  directions  to  award  a  new  trial  and  for  fhrther 
prooeedings  consistent  with  this  opinion. 


Case  11— MOTION  IN  FISCAL  COURT— Deo.  17. 

Samuels,  &c.  v.  Commonwealth. 

APPEAL    FBOlf    FRAKLIK    OIBCUIT    COURT.  > 

Penalties  against  defaulting  collecioes.— Section  6,  article  11  ^ 
chapter  92,  of  the  General  Statutes,  proViding  that  judgments  oil 
motions  against  collecting  officers  ''shall  he  for  the  principal  due; 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from  the  first 
day  of  June  preceding,  and  until  paid/'  means  that  the  interest 
shall  he  computed  from  the  first  day  of  the  June  preceding  the  time 
when  the  money  sought  to  he  recovered  ought  to  have  heen  paid 
into  the  treasury,  the  inter^t  heing  in  the  nature  of  a  penalty  for 
the  failure  to  pay  at  the  time  fixed  by  law. 

Wm    Johnson,   j'         For  Appellante, 

E.  I.  Bullock,)  ^^  ' 

cited 

General  Statutes,  sections  6,  7,  page  741. 
General  Statutes,  page  727. 

John  Bodman,  Attorney-General,  ....     For  Appellee, 

cited 
General  Statutes,  section  7,  page  732. 
General  Statutes,  page  288. 
Bevised  Statutes,  2  Stanton,  pi^es  262,  268. 
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JUDGE  GOFER  dbliyered  thb  opikion  of  thb  oourt. 

John  G.  Samuels,  sheriff  of  Nelson  Countj,  having  Med 
to  pay  into  the  treasury  of  the  state  on  or  before  the  Ist  day 
of  April,  1874,  as  required  by  section  8  of  article  8  of  chapter 
92  of  the  General  Statutes,  the  amount  of  the  taxes  of  bifi 
county  with  which  he  was  chargeable  for  the  year  1873,  this 
proceeding  was  instituted  in  the  Franklin  Circuit  Court  at  its 
June  term,  1874,  against  him  and  the  sureties  in  his  bond  for 
the  collection  of  the  revenue  for  1873 ;  and  judgment  having 
been  rendered  on  the  24th  of  June  for  the  balance  due,  with 
interest  thereon  at  the  rate  of  ten  per  cent  per  annum  from 
the  1st  day  of  June,  1873,  he  and  his  sureties  have  appealed, 
and  seek  a  reversal  of  that  judgment  on  the  sole  ground  that 
they  are  not  liable  under  the  statute  for  interest  except  from 
the  first  day  of  June,  1874. 

Whether  the  judgment  is  right  depends  upon  the  proper 
construction  of  section  6  of  article  11  of  chapter  92  of  the 
General  Statutes,  which  reads  as  follows :  "  Judgments  when 
rendered  against  the  defendants  in  cases  referred  to  in  the  two 
preceding  sections  (i.  e.,  actions  or  motions  against  officers  col- 
lecting or  receiving  public  moneys)  shall  be  for  the  principal 
due,  with  interest  at  the  rate  of  ten  per  cent  per  annum  from 
the  1st  day  of  June  preceding  and  until  paid.'' 

Counsel  for  appellants  insist  that  the  latter  clause  of  Uie 
section  should  be  read  as  if  it  was  written  '^  from  the  preced- 
ing 1st  day  of  June;''  while  the  attorney-general  maintains 
that  the  clause  as  written  is  plain  and  unambiguous,  and  thai 
the  judgment  properly  gives  interest  from  the  1st  day  of  JuDf 
preceding — t.  e.,  the  1st  day  of  the  June  preceding  the  time 
when  the  money  sought  to  be  recovered  ought  to  have  been 
paid  into  the  treasury. 

It  seems  to  us  that  the  word  ^^ preceding'^  refers  to  JuDe, 
and  not  to  the  first  day,  as  contended  by  appellants.  Indeed 
the  language  seems  plain,  and  it  is  oply  when  we  come  to  apply 
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it  to  a  case  in  hand  that  it  is  discovered  that  it  works  a  sup- 
posed hardship,  which  counsel  assume  the  legislature  did  not 
intend  to  impose^  that  there  seems  to  be  any  difficulty. 

The  sheriff  was  bound  by  the  provisions  of  section  8  to  pay 
the  taxes  for  1873  into  the  treasury  by  the  1st  day  of  April, 
1874 ;  and  not  having  done  so,  it  is  claimed  that  it  would  be 
anjust  to  subject  him  and  his  sureties  to  interest  for  ten  months 
prior  to  the  time  when  he  was  bound  to  pay,  or,  in  other  words, 
ten  months  before  the  money  was  due.  On  the  other  hand,  the 
construction  contended  for  by  the  appellants  would  enable  the 
sheriffs  to  retain  the  revenue  from  sixty  to  ninety  days  after  it 
should  be  paid  in,  without  interest  or  penalty  of  any  sort  But 
their  construction,  if  adopted,  would  involve  other  consequences 
more  unreasonable  than  either  of  those  just  adverted  to. 

Section  1  of  article  11  authorizes  the  auditor  to  proceed 
against  delinquent  sheriffs  in  the  Franklin  Circuit  Court,  or  at 
his  election  in  any  other  court  having  jurisdiction,  to  enforce 
payment  by  judgment  and  execution  ^^at  the  next  term  suc- 
ceeding such  defalcation;^'  and  section  17  of  the  same  article 
gives  to  "the  Franklin  or  any  other  circuit  court"  jurisdiction 
in  such  proceedings.     If  then  two  sheriffs  make  default,  and 
the  circuit  court  of  the  county  of  the  residence  of  one  of  them 
commences  on  the  first  Monday  in  May,  the  auditor  may  pro- 
ceed against  him  in  that  court,  and  under  appellants'  construc- 
tion judgment  would  be  recovered  for  interest  from  the  1st 
day  of  June  of  the  year  before;  while  as  to  the  other  the 
auditor  may  again  exercise  his  right  to  elect  the  court  in  which 
he  will  proceed,  and  commence  proceedings  in  the  Franklin 
Circuit  Court,  of  which  there  is  no  term  after  the  1st  of  April 
an  til  the  fourth  Monday  in  June,  and  in  that  case  judgment 
could  only  be  rendered  for  interest  from  the  1st  day  of  June 
of  that  year.     The  time  from  which  sherifls  would  be  liable 
for  interest  would  thus  be  made  to  depend  in  many  cases,  if 
not  in  all,  upon  the  will  of  the  auditor^  and  might  be  made 
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unequal,  and  until  proceedings  were  actually  commiBnced  would 
beuncertain. 

yfe  can  not  suppose  the  legislature  intended  thus  to  make 
the  liability  of  sherifis  and  their  sureties  and  the  rights  of  the 
commonwealth  to  depend  upon  the  will  of  «  single  officer,  and 
especially  when  the  construction  given  to  the  statute  by  the 
auditor  and  the  attorney-general,  if  viewed  in  the  light  of 
past  legislation  on  this  subject,  does  not  impose  upon  collectors 
of  the  public  revenue  and  their  sureties  any  new  or  unusual 
liability. 

It  has  always  been,  and  probably  always  will  be,  found 
necessary  to  impose  penalties  upon  public  officers  who  make 
default  in  the  payment  of  public  money  in  their  hands;  and 
it  certainly  never  was  intended  to  place  it  in  their  power,  as 
would  be  done  by  the  construction  contended  for,  to  hold 
public  money  for  sixty  or  ninety  days  afler  it  should  have 
been  paid  into  the  treasury,  without  incurring  any  penalty 
whatever,  and  without  even  becoming  liable  for  interest. 

It  was  accordingly  provided  by  section  6  of  article  9, 
chapter  83,  Revised  Statutes,  that  sheriffs  failing  to  pay  their 
revenue  at  the  time  prescribed  by  law  (January  15th)  and  their 
sureties  should  be  liable  for  interest  at  the  rate  of  six  per  cent 
from  the  first  day  of  the  preceding  June,  besides  twenty  per 
cent  damages  on  the  unpaid  principal,  imposed  by  section  3, 
article  12,  of  the  same  chapter. 

The  interest  imposed  by  the  General '  Statutes  for  the  ten 
months  preceding  the  time  when  the  whole  revenue  shbuld  be 
paid  in  is  in  the  nature  of  ia  penalty  for  failure  to  pay  by  the 
time  fixed  by  law,  and  is  less  than  one  half  that  previously 
imposed  for  the  same  default;  and  that  too  when  two  and  a 
half  months  less  time  was  allowed  for  collection  than  under 
the  present  law. 

By  this  construction  the  time  from  which  sherifis  and  tbeir 
sureties  are  liable  for  interest  is  fixed  by  the  Ifciw,  atf^  will 
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iiecessarily  be  the  same  as  to  all ;  atid  this  is  not  only  wiir- 
ranted  by  the  language  of  the  act,  but  is  sustained  by  past 
legislation  on  the  subject,  and  supported  by  reason  and  an 
evident  public  policy;  while  that  contended  for  by  the  appel- 
lants necessitates  a  transposition  of  the  words  of  the  statute, 
and  would  offer  a  reward  to  defaulting  officers. 

The  judgment  of  the  circuit  court,  giving  interest  from 
the  first  of  June,  1873,  on  the  balance  not  paid  in  on  the  first 
day  of  April,  1874,  accords  with  the  only  rational  construction 
of  the  statute,  and  is  therefore  affirmed. 


Case  12— INDICTMENT  FOE  MURDER-Dbc.  18. 

Cofl&nan  v.  Commonwealth. 

APPEAL    FROM    HENDEBSONCIBCUIT   COUBT. 

1.  Ck>NFEBSloys. — Where  a  witneee  for  the  proeecutioD  rememhered  a 

part  only  of  the  declaration  of  the  accused  relative  to  the  homicide 
the  accused  had  the  right  to  introduce  other  witnesses,  who  heard 
the  entire  oonversation,  to  prove  the  whole,  unless  he  himself  drew 
forth  the  statement  from  the  witness  as  to  the  declaration. 

2.  What  instbitctIons  should  coktain. — As  a  general  rule,  instrtid- 

tions  ought  to  be  based  upon  such  facts  only  as  must  be  found  by 
the  jury  in  order  to  establish  the  guilt  of  the  accused  or  make  out 
his  defense,  and  leave  to  counsel  to  argue  the  facts  in  evidence 
tending  to  establish  the  essential  facts  and  to  the  jury  to  decide 
•    how  far  the  evidence  establishes  those  facts. 

The  instructions  in  this  case  were  '' objectionable,  because  of  an 
attempt  made  to  enumerate  the  collateral  facts  which  the  evidence 
tended  to  prove,  instead  of  being  hypothecated  upon  the  facts 
necessary  to  constitute  guilt  or  to  make  out  a  defense." 

3.  Reducing  mubdeb  to  manslaughteb. — An  instruction  is  erroneous 

that  requires  that  the  slayer  should  have  been  without  fault  before 
heat  of  passion  could  reduce  from  murder  to  manslaughter  a  killing 
done  by  a  blow  of  the  fist  in  a  sudden  quarrel. 
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4.  Law  of  self-defense. — In  order  to  ezcose  a  homicide  on  the  ground 

of  self-defense  it  is  not  necessary  that  there  should  he  actual  imme- 
diate impending  d:inger;  but  if  the  slayer  belieyes,  and  has  reason- 
able grounds  to  believe,  that  there  is  immediate  impending  danger, 
and  that  he  has  no  other  apparent  and  safe  means  of  escape,  he  may 
strike,  although  the  supposed  danger  has  no  existence. 

5.  Where  the  accused  and  deceased  quarreledf  and  the  latter  invited  the 

former  to  go  into  the  adjacent  street  with  him  and  settle  the  matter, 
and  they  went,  and  a  fight  ensued  in  which  the  latter  was  killed,  it 
was  error  in  the  court  in  instructing  the  jury  to  assume  that  the 
going  into  the  street  by  the  accused  voluntarily  was  with  a  hostile 
intent 

6.  Whebe  the  death  is  caused  bt  surgical  operation. — Where  a 

wound  is  apparently  mortal,  and  a  sui^cal  operation  is  performed 
in  a  proper  manner,  under  circumstances  which  render  it  necessary 
in  the  opinion  of  competent  surgeons,  and  such  operation  is  itself 
the  immediate  cause  of  the  death,  the  person  who  inflicted  the 
wound  will  still  be  responsible  for  the  death.  (8  Gushing,  181; 
21  Alabama,  300.)  But  if  the  death  results  from  grossly  erroneous 
surgical  or  medical  treatment,  the  original  author  will  not  be 
responsible. 

John  Young  Brown,  I For  Appellant. 

Charles  Eaves,  .  .  .  ) 

John  Rodman,  Attorney-Grenepal,     .     .     .      For  Appellee. 

JUDGE  GOFER  delivered  the  opinion  of  the  ooubt. 

Having  been  found  guilty  of  manslaughter  and  sentenced 
to  confinement  in  the  penitentiary  for  eight  years  for  killing 
John  Harrison,  the  appellant  seeks  a  reversal  of  that  judg- 
ment on  two  grounds:  First,  that  the  court  erred  in  excluding 
important  legal  evidence  offered  by  him ;  and  second,  that  the 
court  erred  to  his  prejudice  in  instructing  the  jury. 

1.  A  witness  for  the  commonwealth  proved  declarations 
made  by  appellant  relative  to  the  homicide,  but  stated  that 
he  did  not  hear  all  that  appellant  said  at  the  time;  and  appel- 
lant offered  to  prove  by  other  witnesses,  who  were  present  at 
the  time  and  heard  the  words  proved  by  the  commonwealth's 
witness,   other  statements    made    in    the   same   conversation 
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tending  to  make  out  the  defense.  This  was  objected  to  and 
excluded;  but  while  we  regard  the  evidence  as  competent,  if 
the  declarations  testified  to  by  the  witness  for  the  appellee 
were  introduced  hj  the  commonwealth,  yet  as  it  does  not 
appear  who  brought  out  the  evidence  of  the  declarations,  we 
can  not  decide  that  the  court  erred  in  excluding  the  evidence 
offered  by  appellant. 

2.  The  instructions  given  are  nearly  all  objectionable  because 
of  an  attempt  made  to  enumerate  the  collateral  facts  which 
the  evidence  tended  to  prove,  instead  of  being  hypothecated 
upon  the  facta  necessary  to  constitute  guilt  or  to  make  out  a 
defense.  The  objection  to  an  attempt  to  enumerate  the  facts 
which  the  evidence  tends  to  prove,  instead  of  basing  the 
instructions  on  the  facts  necessary  to  be  found  by  the  jury, 
is  that  it  unnecessarily  lengthens  the  instructions,  and  is  on 
that  account  calculated  to  confuse  and  mislead  the  jury ;  and 
it  is  liable  to  the  further  objection  that  by  giving  prominence 
to  the  &ct8  enumerated  other  &cts  not  recited  seem  to  be 
subordinated,  and  may  on  that  account  be  overlooked  by  the 
jury ;  or  they  may  conclude  that  as  the  court  has  referred  to  a 
part  and  omitted  to  mention  other  facts  which  the  evidence 
tends  to  prove,  such  fitcts  were  deemed  by  the  court  of  no 
importance.  Instructions  ought  therefore,  as  a  general  rule, 
to  be  based  only  upon  such  facts  as  must  be  found  by  the  jury 
in  order  to  establish  guilt  or  to  make  out  a  defense,  thus 
leaving  to  counsel  to  argue  the  evidence  tending  to  establish 
the  essential  facts,  and  to  the  jury  to  decide  how  far  the  evi- 
dence establishes  them. 

The  jury  were  told  in  substance,  in  the  second  instruction, 
that  if  the  appellant  and  the  deceased  had  a  sudden  quarrel, 
and  without  favM  on  his  part  appellant  in  sudden  heat  and 
passion,  and  not  to  defend  himself  from  immediaie,  impending, 
and  threatened  danger,  struck  the  deceased  with  his  fist  and 
knocked  him  down,  and  he  was  injured  by  the  fall  and  died 
Vol.  X.— 33 
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from  the  injury^  they  Aould  find  the  appellant  guilty  of 
manslat^hter. 

This  instruction  does  ndi  correctly  lay  down  the  law  of 
self-defense,  and  is  also  objectionable  on  the  ground  that  it 
required  that  the  appellant  should  have  been  wWund  fauU 
before  heat  of  passion  could  reduce  a  killing  done  by  a  blow 
of  the  fist  in  a  sudden  quarrel  from  murder  to  manslaughter. 
It  \b  not  necessary,  in  order  to  excuse  a  homicide  on  the 
ground  of  self-defense,  that  titere  should  be  actual  immediaie 
impending  danger.  If  the  appellant  believed,  and  had  reason- 
able ground  to  believe,  there  was  immediate  impending  danger, 
and  he  had  no  other  apparent  and  safe  means  of  escape,  he  had 
a  right  to  strike,  although  the  supposed  danger  may  not  in  &et 
have  existed. 

In  the  third  instruction  the  jury  were  told  that  if  an 
altercation  took  place  between  the  parties  in  a  grocery,  where 
they  seem  to  have  met,  and  the  deceased  invited  the  appellant 
to  go  with. him  into  the  street  and  settle  the  matter,  and  the 
appellant  voluntarily  went  with  him  to  settle  the  matter,  and 
after  getting  into  the  street  angry  words  were  used  by  both, 
and  both  were  ready  and  willing  to  fight,  and  they  did  fight, 
and  appellant  wounded  the  deceased,  and  he  died  from  the 
efieot  of  the  wounds,  appellant  was  guilty  of  manslaughter. 
This  instruction  was  erroneous.  The  appellant  may  have  gone 
out  for  an  amicable  settlement  and  with  no  hostile  intention ; 
and  if  he  did  so,  and  a  quarrel  arose  and  a  fight  ensued,  his 
right  of  self-defense  ¥ras  unafiected  by  the  fact  that  he  had 
gone  voluntarily. 

The  qualification  of  the  fifth  instruction  was  also  erroneous. 
In  it  the  jury  were  told,  after  a  recital  of  many  fiicts  which 
the  evidence  tended  to  prove,  that  if  in  view  of  such  facts 
appellant  believed  and  had  reasonable  grounds  to  believe 
deceased  would  proceed  immediately  to  inflict  bodily  harm 
upon  him  with  a  knif^,  and  that  he  would  do  so  unless  pre- 
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vented'  by  such  act  of  self-defense  as- was  then  in  his  power^ 
then  appellant's  acts  were  excusable  on  the  ground  of  self- 
defense  and  apparent  necessity.  Thus  &r,  aside  from  the 
improper  recital  of  collateral  facts,  the  instruction  was  right ; 
but  it  was  qu&lilied  as  follows:  '^ Unless  the  jury  find  that 
when  the  parties  went  out  to  settle  the  matters  between  them,  not  in 
cm  amieable  way,  but  by  force  and  violence,  or  in  any  way  thai 
might  arise  between  them,  then  they  can  not  acquit  on  the  ground 
of  self-defense  and  apparent  necessity^  and  will  find  as  stated 
in  die  third  instruction'^ — t.  e,,  for  manslaughter.  The  qualifi- 
cation was  clearly  erroneous^  because  it  assumed  that  the  parties 
went  out  to  settle  the  matters  between  them^  not  in  an  amicahU 
way,  but  by  force  and  violence,  or  in  am/y  way  thai  migld  arise 
between  them. 

The  evidence  tended  to  prove  that  the  appellant  knocked 
the  deceased  down  with  his  fist,  and  that  he  fell  with  his  head 
against  a  post  from  which  a  nail  protruded  one  half  or  three 
quarters  of  an-  inch,  and  that  his  head  struck  the  njtil  and  the 
scalp  was  cut;  that  the  appellant  stamped  upon  the  body 
of  the  deceased  with  his  foot^  and  that  the  latter  was  insensible 
from  that  time  until  his  death;  the  symptoms  indicating  that 
there  was  compression  of  the  brain. 

A  medical  witness  testified  that  he  cut  into  the  skull  at  the 
wound  made  by  the  nail,  but  discovered  no  evidence  of  injury 
to  the  bone ;  but  he  and  other  physicians,  believing  there  was 
compression  or  extravasation  of  blood  on  the  brain,  and  that 
the  patient  would  die  unless  he  could  be  relieved  by  trephin- 
ing, they  as  a  last  resort  sawed  out  a  piece  of  the  skull-bone 
about  an  inch  in  diameter  and  removed  it,  and  found  clotted 
blood  resting  on  the  brain ;  that  they  did  not  remove  the 
blood,  but  placed  the  piece  of  bone  in  the  aperture  and  left 
it  there.     This  was  a  day  or  two  before  the  patient  died. 

In  view  of  this  evidence  the  court  gave  the  following 
instruction,  viz.:  ''The  court  instructs  the  jury  that  though 
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they  may  believe  the  death  of  Harrison  was  caused  by  the 
surgical  operation,  yd  if  the  operation  was  performed  by  physi' 
dans  as  a  remedy  for  the  wounds  inflicted  by  the  defendant,  they 
ean  not  acquit  him  on  that  ground.^' 

We  can  not  approve  this  as  a  principle  of  the  law  of  the 
land.  The  mere  fact  that  the  operation  was  performed  by 
physicians  as  a  remedy  for  the  wounds  inflicted  by  the  appel- 
lant, without  any  reference  to  the  question  whether  such  an 
operation  was  reasonably  deemed  to  be  necessary^  or  was  per- 
formed by  men  of  ordinary  skill  as  surgeons  or  in  an  ordinarily 
skillful  manner,  can  not  render  the  appellant  legally  respon- 
sible for  the  death  of  Harrison,  if  in  fact  the  operation  and 
not  the  injuries  inflicted  by  him  caused  his  death. 

The  rule  deducible  from  the  authorities  seems  to  be  that 
where  the  wound  is  apparently  mortal,  and  a  surgical  operation 
is  performed  in  a  proper  manner,  under  circumstances  which 
render  it  necessary  in  the  opinion  of  competent  surgeons,  upon 
one  who  has  been  wounded  by  another,  and  such  operation 
is  itself  the  immediate  cause  of  the  death,  the  person  who 
inflicted  the  wound  will  be  responsible.  (Commonwealth  v. 
McPike,  3  Gushing,  181 ;  Parsons  v.  The  State,  21  Ala.  300.) 
But  if  the  death  results  from  grossly  erroneous  surgical  or 
medical  treatment,  the  original  author  will  not  be  responsible. 
(21  Ala.  300.) 

It  should  therefore  have  been  left  to  the  jury  in  this  case 
to  say  whether  the  operation  performed  on  the  deceased  was 
such  as  ordinarily  prudent  and  skillful  surgeons,  such  as  were 
to  be  procured  in  the  neighborhood,  would  have  deemed  neces- 
sary under  the  circumstances  in  view  of  the  condition  of  the 
patient,  and  whether  it  was  performed  with  ordinary  skill ;  and 
they  should  have  been  told  that  if  they  found  the  affirmative 
of  these  propositions,  the  appellant  was  responsible,  although 
the  operation  and  not  the  wound  inflicted  by  him  caused  the 
death ;  but  that  if  they  found  that  the  operation  would  not  have 
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been  deemed  necessary  by  such  ordinarily  prudent  and  skillful 
physicians  and  surgeons^  or  if  it  would  have  been  deemed  neces- 
sary and  was  not  performed  with  ordinary  skilly  and  the  death 
resulted  from  the  opersltion  and  not  from  injuries  inflicted  by 
appellant,  they  ought  to  acquit  him,  even  though  they  might 
believe  such  injuries  would  eventually  have  proved  fatal. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Case  18— PETITION  ORDINARY— Dbc.  18. 

Whitesides  v.  Northern  Bank  of  Kentucky. 

appeal  fboh  simpson  cikcait  coubt. 

1.  Where  the  holder  of  a  bill  of  exohanoe  alters  the  general 

ACCEPTANCE  thereof  by  the  addition  of  a  place  of  payment,  the 
instrument  is  thereby  rendered  void,  and  can  not  be  made  the 
foundation  of  an  action  against  any  of  the  parties  to  it,  except 
such  as  may  have  consented  to  the  alteration.  (Burchfield  v. 
Moore,  8  Ellis  &  Bl.  683;  25  Eng.  Law  and  Eq.  Bep.  123;  Oakey  v. 
Wilcox,  8  How.  Miss.  830;  2  Parsons  on  Notes  and  Bills,  648.) 

2.  Tke  anawer  of  an  indarter  in  an  action  on  the  bill,  setting  up  an 

alteration  in  the  bill,  need  not  aver  that  neither  he  nor  the 
acceptor  ratified  the  alteration  before  the  bill  became  due,  and  on 
demurrer  to  the  answer  no  inference  unfavorable  to  the  indorser  can 
be  drawn  from  the  fact  that  the  acceptor  is  making  no  defense  to 
the  action. 

G.  W.  Whitesides, For  Appellant, 

CITED 
Story  on  Bills,  4th  ed.,  sees.  851,  828,  844,  846,  856, 

476,  269,  270,  428,  480,  488,  814. 
3  Kent's  Commentaries,  9th  ed.,  pages  95,  98,  99. 
14  B.  Mon.  261.  7  Mon.  581. 

18  B.  Mon.  587.  8  Bush,  577. 
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RCWalkee.! ForAppellee 

BOBEBT  RODES,  i 

CITED 

1  Metcalfe,  645-647. 

JUDGE  LINDSAY  delitebbd  the  opinjon  of  the  coukt. 
Tbis  aotioQ  is  founded  upoQ  the  following  instrument: 

".$1,669.  Office  of  Oollieb,  Tatlob  ft  Oo.J 

Franklm,  Kj.,  June  10, 1878.       i 
"Thirty  days  after  date  pay  to  the  order  of  J.  W.  White- 
sides  fifteen  hundred  and  sixty-nine  dollars,  and  chai^  to 

account.  Yours  respectfully, 

C.  P.  Taylob. 
To  CoLLiEB,  Taylob  &  Co.,  Franklin,  Ky." 

Across  the  face  of  the  paper  is  written : 

• "  Accepted,  payable  at  First  National  Bank  of  Franklin, 
Ky.  Collier,  Taylob  &  Co." 

The  bill  was  indorsed  by  Whitesides  to  the  Northern  Bank 
of  Kentucky.  After  non-payment  and  protest  said  bank  sued 
all  the  parties  thereto.  Whitesides,  the  indorser,  answered. 
A  demurrer  was  sustained  to  his  answer,  and  as  he  &iled  to 
plead  further  judgment  was  rendered  against  him,  and  he  has 
appealed  to  this  court,  insisting  that  his  answer  presented  a 
valid  defense  to  the  action. 

He  avers  that  after  he  had  indorsed  the  bill,  and  after  it 
had  been  accepted  by  Collier,  Taylor  &  Co.,  and  had  been 
delivered  to  the  appellee  and  the  contract  thereby  completed, 
the  bank  caused  to  be  written  over  the  names  of  the  acceptors 
the  words,  "  Accepted,  payable  at  the  First  National  Bank  of 
Franklin,  Ky./'  and  that  this  was  done  without  the  knowledge 
or  consent  of  himself  or  of  said  acceptors,  or  of  either  of  them. 
He  claims  that  this  was  a  material  alteration  of  the  bill,  and 
that  it  operated  to  relieve  him  from  liability  as  indorser. 

Under  the  general  acceptance  the  holder  of  the  bill  was 
bound  to  present  it  for  payment  to  the  acceptors  at  their  place 
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of  bumness.  The  qualified  «ooept«iice  alleged  to  have  been 
written  over  the  names  of  the  acceptors  ¥ri1iiovt  their  knowl- 
edge or  consent  antfaorised  the  holder  to  present  the  bill  and 
demand  payment  at  tJie  national  bank. 

The  acceptors  kad  not  contractod  to  place  fands  in  the 
hands  of  that  bank  to  meet  the  bill  when  due,  and  it  may 
have  been  dishonored^  notwithstanding  their  ability  and  will- 
ingness at  the  time  it  should  havie  been  presented  to  them 
at  their  place  of  business  to  pay  it.  The  rule  is  ^'that  an 
alteration  of  a  general  acceptance  of  a  bill  by  the  Addition 
of  a  .  place  of  payment  discharges  the  acceptor^  if  made 
without  his  privity."  (2  Parsons  on  Notea  and  Bills,  648; 
Burchfield  v.  Moore,  3  Ellis  &  Blackburn,  683;  26  English 
Law  and  Equity  B>eports^  123;  Oakey  v.  Wilcox,  3  Howard, 
Miss.  330.) 

The  decision  in  the  case  of  Burchfield  v.  Moore  was  ap- 
proved by  this  court  in  the  case  of  Todd  v.  The  Bank  of 
Kentucky  (3  Bush,  626).  It  was  held  in  Todd's  case,  and 
in  the  case  of  Rogers  v.  Poston  (1  Metcalfe,  643),  that  when 
an  accommodation  indorser  delivers  an  accepted  bill  to  the 
acceptor  to  enable  him  to  raise  money  by  its  negotiation,  and 
he  changes  a  general  into  a  qualified  acceptance  by  designating 
a  particular  place  of  payment,  the  indorser  will  nevertheless 
be  bound  to  an  innocent  holder  for  value;  but  there  is  no 
intimation  in  either  case  that  the  holder  may  by  a  material 
alteration  of  the  conditions  of  the  acceptance  release  the 
acceptor  and  still  hold  the  indorser  bound. 

The  unauthorized  alteration  renders  the  instrument  void, 
and  it  can  not  be  made  the  foundation  of  an  action  against 
any  of  the  parties  to  it  except  such  as  may  have  consented 
thereto. 

Upon  demurrer,  no  inference  un&vorable  to  appellant  can 
be  drawn  from  the  fact  that  the  acceptors  served  with  process 
are  interposing  no  defense  to  the  action.    The  sufficiency 
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of  his  answer  must  be  tested  by  the  &ct8  therein  stated^  inde- 
pendent of  the  conduct  of  his  co-defendants. 

Appellant  need  not  aver  that  neither  he  nor  the  acceptors 
of  the  bill  ratified  and  confirmed  the  unauthorised  alteration 
before  the  bill  became  due.  He  is  not  bound  to  anticipate  the 
matters  that  appellee  may  or  may  not  rely  on  to  avoid  the 
effect  of  his  plea. 

We  are  of  opinion  that  appellant's  answer  presented  a  de- 
fense to  the  action.  The  judgment  against  him  is  reversed^ 
and  the  cause  remanded  with  instructions  to  overrule  the 
demurrer  and  for  further  proper  proceedings. 
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APPEAL  FROM  JEFFERSON  COURT  OF  OOMHOlJr  PLEAS. 


mm] 

|U4  m 
lObu  fiOi  1.  Figures  in  the  margin  of  a  bill  of  exchange  are  merely  a 

ISl     8241 

^  memoiandum  for  conveDienoe,  and  form  no  part  of  it,  and  an 

alteration  in  them  without  the  consent  of  the  drawer,  making 
them  conform  to  the  body  of  the  instrument,  will  not  vitiate  the 
bill.  But  if  a  bill  is  signed  in  blank,  with  figures  in  the  margin 
indicating  the  amount  to  be  filled  in  the  blank,  they  will  be  re- 
garded as  material  as  to  any  holder  with  knowledge  of  the  facts. 

Parol  evidence  is  not  admissible  to  show  that  the  sum  intended 
was  that  stated  in  the  margin,  instead  of  that  in  the  body.  (Smith 
V.  Smith,  1  B.  I.  898 ;  Henderson  v.  Bondurant,  89  Mo. ;  1  Parsons 
on  Bills,  28.) 

2.  A  BONA  FIDE  HOLDER  OF  A  NEGOTIABLE  INSTRUMENT  FOR  VALUE, 

WITHOUT  NOTICE  of  facts  whlch  impeach  its  validity  between  ante- 
cedent parties,  if  he  takes  it  under  an  indorsement  made  before  it 
became  due,  holds  it  unaffected  by  those  facts,  and  may  recover 
thereon,  although  as  between  antecedent  parties  the  transaction 
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maj  be  invalid.  (Swift  y.  T78011, 16  Feten^  1 ;  Goodman  v.  Simonds, 
20  How.  867.) 
8.  Negligence  ik  taking  bill.— The  title  of  a  holder  of  a  bill  for 
yalne  is  not  defeated  hj  proof  that  he  was  negligent,  or  even  grossly 
negligent,  in  taking  the  note  or  bill,  and  that  he  omitted  to  make 
inquiries  that  common  prudence  dictated.  (2  Parsons  on  Bills  and 
Notes,  279.) 

4.  Holder  is  affectted  bt  defects  appeabing  on  face  of  the 

BILL. — ^Where  the  bill  on  its  &ce  shows  that  the  title  is  in  another 
than  the  partj  presenting  it,  or  is  overdue,  or  has  been  protested 
for  non-payment,  or  material  parts  of  the  paper  altered,  erased,  or 
obliterated  and  other  words  supplied,  the  paper  dishonoring  itself, 
the  party  taking  it  must  make  inquiry  or  abide  the  loss,  if  it  should 
api)ear  that  the  bill  was  mutilated  or  changed  without  the  consent 
of  the  parties  to  it. 

Whether  such  .defects  appear  on  the  face  of  the  bill  is  more  a 
question  of  law  than  fact,  and  when  there  is  nothing  on  the  face 
of  the  paper  to  give  such  notice  the  court  should  not  present  such 
issue  to  the  jury. 

5.  Alteration  of  bill  bendebs  it  invalid.— If  a  bill  is  complete, 

any  alteration  in  a  material  part  without  the  consent  or  authority 
of  the  parties  to  it  renders  it  invalid  in  the  hands  of  an  innocent 
holder,  as  well  as  of  one  who  takes  it  with  knowledge  of  the  fraud. 
(Chitty  on  Bills,  100;  2  Parsons  on  Bills,  680.) 

6.  Bills  signed  in  blank. — But  when  blanks  are  left  the  party  who 

is  so  confiding  as  to  affix  his  signature  to  such  paper,  investing  those 
for  whose  accommodation  it  is  made  with  power  to  fill  the  blanks, 
as  well  as  the  opportunity  to  practice  fraud,  must  sufier  the  loss 
rather  than  an  innocent  holder.  (Whitesides  v.  Northern  Bank 
of  Kentucky,  10  Bush,  501.) 

7.  A  PABTT  SEEKING  TO  ESCAPE  LIABILITY  must  allege  and  prove  a 

knowledge  of  the  facts  constituting  the  fraud  on  the  part  of  the 
holder;  that  is,  such  facts  as  would  satisfy  one  of  ordinary  prudence 
and  judgment  of  the  infirmity  in  the  bill.  Evidence  that  the  holder 
had  knowledge  of  facts  that  should  lead  to  an  inquiry  by  which  the 
fraud  might  be  ascertained  is  inadmissible. 
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iUDGE  PBTOB  deuvsrep^tke  cffiNi^N  or  thb  ooxtbc. 

On  the  7th  of  August,  in  tide  year  1872^  Robert  Atwood,  a 
rendent  of  the  city  of  Louisvilley  q^plied  to  K  H.  Woolfolk 
and  &  S.  Nicholas  to  aid  hin  m  raifiing  momey  to  defray,  as 
he  represented  at  the  time,  «ome  necessary  family  expoDSes* 
These  parties,  ior  the  purpose  of  accommodating  Atwood  and 
without  any  other  consideratiou  in  conjunction  with  him,  made 
what  they  supposed  to  be  at  the  time  a  bill  of  exchange  for 
five  hundred  dollars,  drawn  by  S.  S.  Nicholas,  accepted  by 
Atwood,  payable  to  R.  H.  Woolfolk,  and  indorsed  in  blank 
by  the  latter.  The  body  of  die  bill  was  not  filled  for  any 
amount,  but  in  the  margin,  as  is  usual  with  such  paper,  were 
the  figures  denoting  the  amount  to  be  inserted.  When  Nich- 
olas signed  the  paper  the  whole  of  it  was  blank,  except  the 
printed  portion  of  the  bill  and  the  marginal  figures  (500,  and 
at  the  time  Woolfolk  affixed  his  signature  the  body  of  the  bill 
was  blank  as  to  the  amount  and  place  of  payment,  the  words 
^^Bank  ofAmericay  New  Yorkj^'  having  been  inserted  after  he 
had  signed  it.  The  paper  when  Nicholas  signed  it  as  drawer 
read  as  follows: 

"$600.  LouisviiiLE,  August  7, 1871 

" pay  to  the  order  of 

•     •    dollars,  value  received. 

8.  8.  Nicholas.*' 

When  Woolfolk  indorsed  the  paper  it  was  as  follows ; 

''1600.  LovisviLLB,  AnguBt  7, 1B72. 

"Ninety  days  after  date  pay  to  the  order  of  R.  H.  Wool- 

fi>Ik    .    .    •    •    .    dollars,  value  received.    Payable  at  office. 

8.  8.  Nicholas. 
"  BoBBBT  Atwood,  LouisviUe,  Ky." 

In  this  condition  the  paper  was  taken  possession  of  by 
Atwood,  and  altered  by  him  by  the  addition  of  another  cipher 
to  the  marginal  figures  «o  as  to  make  them  #5,000  instead 
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of  $500^  and  inserting  in  the  body  of  the  note^  in  his  own 
handwritings  the  words  ^'five  thousand  dollars/'  so  as  to  make 
the  amount  correspond  with  the  marginal  figures  as  altered. 
The  place  of  payment  was  also  designated  by  inserting  the 
words,  "Bank  of  America,  New  York."  All  of  the  paper 
except  the  printed  matter  and  the  signatures  of  the  drawer 
and  indorser  is  in  the  handwriting  of  Atwood. 

The  bill  as  altered  and  filled  up  by  Atwood  is  as  follows: 
"  $5,000.  Louisville,  Ky.,  August  7, 1872. 

"  Ninety  days  after  date  pay  to  the  order  of  R.  H.  Wool- 
folk  five  thousand  dollars,  value  received.  Payable  at  office 
Bank  of  America,  New  York.  "  S.  S.  Nicholas. 

"Robert  Atwood,  Louisville,  Ky.'' 

And  indorsed  in  blank  by  R.  H.  Woolfolk. 

The  bill  on  the  day  it  bears  date  and  as  fraudulently 
altered  and  filled  up  was  presented  by  Atwood  to  the  Bank  of 
America  in  Louisville,  discounted  by  that  bank,  and  the  pro- 
ceeds paid  over  to  him.  The  evidence  shows  that  none  of  the 
bank-officers  had  any  knowledge  of  the  fraud  of  Atwood,  or 
were  apprised  in  any  way  that  he  had  altered  or  changed  the 
figures  in  the  margin.  It  is  also  conceded  and  clearly  appears 
from  the  &cts  that  neither  the  drawer  (Nicholas)  nor  the  in- 
dorser (Woolfolk)  had  given  any  authority  to  Atwood  to  so 
alter  the  paper,  nor  did  they  have  any  knowledge  of  their 
liability  by  reason  of  its  execution  until  its  protest  for  non- 
payment in  New  York.  The  Bank  of  America,  being  the  bona 
fde  holder  and  owner  of  the  bill,  instituted  this  action  in  the 
Jefferson  Court  of  Ck)mmon  Pleas  against  Atwood,  Nicholas, 
and  Woolfolk  to  recover  the  amount  due  thereon,  with 
interest,  etc. 

The  defense  by  Nicholas  and  Woolfolk  is  in  effect  a  special 
plea  of  non  est  factum.  It  is  alleged  in  their  answer  that 
^^  after  the  drawing  and  delivery  of  said  bill  of  exchange  for 
1500  the  same  was  without  their  knowledge  and  consent  fisdsely 
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and  fraudulently  altered  and  changed  in  the  following  manner, 
viz.:  the  amount  thereof  was  falsely  and  fraudulently,  and 
without  their  knowledge,  consent,  or  authority,  increased  from 
five  hundred  to  five  thousand  dollars;^'  and  the  additional 
defense  by  Woolfolk  that  the  words  "  'payable  at  office  Ba/nk 
of  America,  New  York,  after  the  words  *  value  received,'  were 
falsely,  fraudulently,  and  without  his  knowledge,  consent,  or 
authority  added  to  and  inserted  in  said  bill  of  exchange,  and 
tiie  plaintiff  had  notice  and  knowledge  of  said  alteration  at 
the  time  it  took  and  became  the  holder  and  owner  of  said 
bill  of  exchange." 

After  the  evidence  was  closed  Woolfolk,  against  the  objec- 
tions by  counsel  for  the  bank,  was  permitted  to  file  an  amended 
answer  in  explanation  of  his  former  answer,  in  which  it  is 
stated  '^  that  he  meant  only  to  say  in  the  first  answer  that  the 
words  ^New  YorV  were  fraudulently  inserted  in  the  bill,  and 
not  the  words  ^payable  at  the  Bank  of  America,  New  Yorky- 
his  meaning  being  that  by  inserting  the  words  ^New  York'  it 
made  the  paper  falsely  read  ^payable  at  the  Bank  of  America, 
New  York:" 

Upon  the  hearing  below  a  judgment  was  rendered  against 
all  the  parties  to  the  bill,  from  which  Woolfolk  prosecutes  this 
appeal.  The  substance  of  all  the  instructions  given  at  the 
instance  of  counsel  for  the  bank  is  that  if  no  change  or  altera- 
tion was  made  of  the  bill  after  it  came  into  the  possession  of  the 
bank,  and  that  the  bank  knew  of  no  change  or  alteration  having 
been  previously  made,  or  of  any  limitation  on  the  power  of 
Atwood  by  those  who  signed  the  paper  for  his  accommodation, 
they  must  find  for  the  bank.  The  jury  were  also  told  for  the 
plaintiff  (the  bank)  that  the  figures  at  the  top  or  margin  of  the 
bill  are  not  a  material  part  of  the  bill ;  and  if  any  change  was 
made  in  them,  that  change  alone  does  not  affect  the  bill. 

The  court  was  asked  by  counsel  for  Woolfolk  to  instruct  the 
jury  "that  the  insertion  of  the  third  cipher  at  the  upper  left- 
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hand  margin  of  the  bill  aftev  Woolfolk  had  indorsed  it,  with- 
out his  knowledge  or  consent,  released  him  from  liability;  or 
if  the  words  *Nbw  York'  were  inserted  after  Woolfolk  indorsed 
it,  without  his  knowledge  or  consent,  they  must  find  for  him. 
That  the  figures  at  the  upper  left-hand  margin  at  the  time 
the  paper  was  signed  by  him  was  a  limit  to  the  authority  of 
Atwood,  or  any  one  else,  to  fill  the  rest  of  the  paper  then 
blank,  and  could  not  be  exceeded  so  aR  to  vest  plaintiff  or 
any  assignee  with  the  right  to  recover  thereon  if  filled  for  a 
larger  amount  or  made  payable  in  New  York  without  the 
consent  of  Woolfolk." 

The  instructions  asked  for  by  Woolfolk  were  all  refused, 
and  under  the  issue  made  by  the  instructions  given  for  the 
bank  the  jury  was  required  to  find  for  the  bank  unless  it  had 
knowledge  of  Atwood's  fraud. 

The  im|K)rtant  questions  in  the  case  arise  upon  the  instruc- 
tions given  and  refused,  counsel  for  appellant  also  maintain- 
ing that  the  holder  of  such  paper  upon  discounting  it  must  be 
held  to  reasonable  and  ordinary  diligence,  and  if  he  takes  it 
under  such  circumstances  or  with  such  blemishes  on  its  face  as 
would  put  him  upon  inquiry  and  fidls  to  make  any,  he  must 
abide  the  consequences. 

The  president  of  the  bank  testifies  that  Atwood  came  to 
him  in  the  morning  of  the  day  the  paper  was  taken  by  the 
bank  and  wanted  to  borrow  five  thousand  dollars  with  the 
names  of  Nicholas  and  Woolfolk,  and  ^vas  told  that  the  paper 
would  be  taken  with  their  names,  payable  in  New  York. 
Atwood  then  had  no  paper  with  him,  but  left  the  bank 
and  returned  with  the  bill  in  the  form  it  is  now  in ;  that  no 
change,  alteration,  or  addition  was  made  of  the  paper  in  his 
presence  or  with  his  knowledge. 

The  cashier  (McClarty)  states  that  the  bill  was  handed  to 
him  and  discounted  as  it  now  appears,  and  that  no  alterations, 
additions,  or  erasions  were  made  within  his  knowledge;  that 
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he  knew  of  no  arrangement  between  Atwood  and  Woolfolk  as 
to  the  manner  in  which  the  paper  should  be  drawn  or  used. 

There  is  no.  testimony  in  conflict  with  these  statements 
except  the  deposition  of  Atwood^  who  states  that  his  recol- 
lection is  that  the  words  "New  York"  were  added  to  the 
bill  at  the  Bank  of  America,  and  that  McCSlarty,  the  cashier, 
was  present.  He  further  states  that  at  the  time  Nicholas 
^gned  the  paper  and  Woolfolk  indorsed  it  the  marginal 
figures  were  five  hundred  dollars  instead  of  five  thousand 
dollars,  and  that  the  whole  body  of  the  bill  toas  blank.  This 
deposition  was  read  to  the  jury  against  the  objection  of  counsel 
for  the  bank,  and  is  one  of  the  errors  complained  of  as  afiect- 
ing  its  rights.  We  are  unable  to  see  in  what  wi^  the  reading 
of  this  deposition  prejudiced  the  bank. 

The  appellant  attempts  by  Atwood's  testimony  to  establish- 
the  aeierUer  on  the  part  of  the  bank-ofiBcers;  but  while  their 
witness  states  that  the  words  "New  York''  were  inserted  at 
the  bank,  he  also  swears  that  when  the  bill  left  the  hands 
of  Nicholas  and  Woolfolk  the  whole  body  of  it  was  blank. 
If  then  the  statement  of  appellant's  own  witness  is  true — ^and 
diis,  upon  the  facts  appearing  in-  the  record,  he  ought  not  to 
be  allowed  to  deny — ^Atwood  had  the  implied  authoritrf  as 
between  the  parties  to  the  bill  and  innocent  holders  tx)  fill 
up  the  blank  in  the  body  of  the  bill  to  correspond  with  the 
marginal  figures  already  altei«d  by  him,  and  also  to  designate 
his  own  place  for  payment. 

This  witness  having  been  introduced  by  appellant,  he  c^ 
not  accept  such  of  his  evidence  as  tends  to  make  out  his 
defense,  and  reject  that  portion  of  it  favorable  to  the  adverse 
party.  Atwood's  statements  as  to  the  condition  of  the  bill 
after  it  was  indorsed  show  clearly  that  appellant  was  mistaken 
as  to  the  facts  alleged  in  hia  amended  pleading,  to  the  efiect 
"that  the  place  of  payment  was  inserted  in  the  bill  at  the 
tune  he  indorsed  it." 
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It  may  be  regarded  therefore  as  established  that  appellee 
took  the  bill  from  Atwood  in  good  faith  for  valae^  and  in  the 
absence  of  any  knowledge  of  Atwood's  fraud;  the  verdict 
of  the  jury  upon  the  issue  made  by  the  instructions  being 
sustained  by  all  the  evidence  in  the  case. 

The  instructions  offered  by  appellant  were  properly  refused. 
The  principle  embodied  in  each  of  these  instructions  makes 
the  bank  liable  for  the  negligent  act  of  Woolfolk  in  indorsing 
a  paper  that  enabled  Atwood,  for  whose  accommodation  it  was 
made,  to  fill  up  the  blanks  for  any  amount  he  saw  proper,  and 
thereby  obtain  money  from  those  who  not  only  confided  in 
Atwood's  integrity,  but  in  the  honor  and  credit  of  those  who 
were  his  indorsers. 

The  marginal  figures  indicated  the  sum  for  which  the  paper 
was  to  be  filled,  but  can  only  be  regarded  as  a  material  part 
of  the  bill  affecting  the  rights  of  innocent  holders  for  value 
where  such  parties  have  knowledge  of  the  limitation  placed 
upon  the  power  to  fill  blanks.  If  the  bank  had  inserted  the 
toords  Jive  thousand  doUara  in  the  body  of  the  bill,  with  the 
marginal  figures  pointing  to  the  limitation  of  the  indorser's 
liability,  or  had  sanctioned  such  an  act  on  the  part  of  Atwood 
by  discounting  the  paper  with  a  knowledge  that  he  had  filled 
the  blank  without  right,  the  indorser  could  not  be  held. 

In  the  case  of  Henderson  v.  Bonduraht  (39  Missouri)  the 
plaintiff  when  he  took  the  note  filled  it  up  for  a  larger  amount 
than  the  marginal  figures,  and  was  necessarily  apprised  of  the 
extent  of  the  liability  of  the  surety  or  indorser. 

Story  on  Bills  (42)  states  the  rule  to  be  as  follows:  "The 
sum  is  sometimes  expressed  in  figures  in  the  superscription, 
as  well  as  in  letters  in  the  body  of  the  instrument,  for  greater 
caution ;  but  if  the  sum  in  figures  differs  from  the  sum  in 
words  in  the  body  of  the  instrument,  the  latter  will  be  deemed 
the  true  sum,  and  parol  evidence  is  inadmissible  to  establish 
that  the  sum  intended  was  not  that  stated  in  words  in  the 
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body  of  the  instrument,  but  was  that  stated  in  the  figures  in 
the  margin/'  The  same  rule  is  laid  down  in  1  Parsons  on 
Bills,  p.  28. 

In  Smith  v.  Smith  (1  K  I.  398)  it  was  held  ''that  the 
figures  in  the  margin  are  merely  a  memorandum  for  con- 
venience and  form  no  part  of  the  bill,  and  an  alteration  in 
them  without  the  consent  of  the  drawer,  making  them  coni- 
form to  the  body  of  the  instrument,  does  not  vitiate  the  bill/' 
There  is  a  material  distinction,  however,  between  filling  up 
the  body  of  the  bill  by  the  holder  increasing  the  amount  from 
the  marginal  figures  before  him  and  altering  the  figures,  as  in 
the  Rhode  Island  case,  so  as  to  make  them  correspond  with  the 
amount  already  inserted  in  the  body  of  the  instrument ;  in  the 
one  case  the  liability  is  increased,  and  in  the  other  not.  In 
the  present  case  the  bank  made  no  alteration  in  the  figures  or 
words  in  the  body  of  the  bill,  but  is  the  innocent  holder  of  a 
paper  with  the  marginal  figures  and  the  sum  inserted  in  the 
instrument  corresponding,  and  therefore  the  question  as  to  the 
change  of  the  figures  can  not  affect  the  rights  of  the  bank. 

Woolfolk  states  that  the  paper,  when  it  lefl  his  hands,  con- 
tained the  words  ^'payable  at  the  Bank  of  America/'  and  that 
the  words  "New  York"  were  afterward  inserted,  making  it 
read  ^* payable  at  the  Bank  of  America,  itew  York.''  A  careful 
examination  of  the  original  bill  now  before  us  leads  to  the 
conclusion  that  in  this  regard  he  is  mistaken.  The  words 
"Bank  of  America,  New  York,"  were  evidently  written  with 
the  same  pen  and  at  the  same  time ;  and,  although  it  is  in  the 
same  handwriting  of  the  remaining  portion  of  the  body  of 
the  bill,  the  ink  is  different,  and  the  words  inserted  with  a 
bolder  or  heavier  stroke  of  the  pen ;  and  in  arriving  at  this 
conclusion  we  are  aided  by  the  original  answer  of  the  appel- 
lant, in  which  he  charges  that  these  words  were  oviof  thebili 
when  he  signed  it;  and,  although  this  statement  is  attempted 
to  be  explained  in  an  amended  pleading,  we  are  satisfied  his 
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attention  was  directed  more  to  the  amount  for  which  he  was 
making  himself  liable  than  the  place  of  payment. 

In  alluding  to  the  facts  and  circumstances  connected  with 
the  parties  to  this  paper  prior  to  its  discount  by  the  bank,  the 
only  purpose  in  view  is  to  show  that  by  reason  of  the  imper- 
fect condition  of  the  paper  in  leaving  blanks,  ete.,  Atwood 
was  vested  by  legal  implication  with  authority  to  fiU  the  blanks 
to  suit  his  own  purposes  as  between  the  original  parties  to  the 
bill  and  an  innocent  holder.  What  liability  the  parties  to 
the  bill  intended  to  assume  and  the  fact«  outside  of  what 
appears  on  the  face  of  the  paper  developing  the  fraud  of 
Atwood  are  not  the  legitimate  subjects  of  inquiry  in  this  case. 
If  this  skeleton  of  a  bill  was  signed  and  indorsed  by  the 
parties  sought  to  be  charged,  it  is  immaterial  whether  the  act 
of  Atwood  increased  their  liability  or  not.  As  between  the 
indorsers  and  an  innocent  holder  they  are  liable  for  the 
amount  of  the  bill.  The  blank  bill  was  indorsed  in  blank  by 
Woolfolk  upon  the  faith  he  had  in  the  integrity  of  Atwood,  and 
when  this  confidence  has  been  betrayed  and  a  fraud  practiced 
the  party  trustii^  most  must  lose,  and  not  the  innocent  holder 
who  takes  the  paper  as  much  upon  the  credit  of  the  indorser 
as  that  of  Atwood,  for  whose  benefit  the  paper  was  made. 

It  is  now  the  recognized  doctrine,  both  in  this  country  and 
in  England, "  that  a  bona  fide  holder  of  a  negotiable  instru- 
ment for  a  valuable  consideration,  without  notice  of  facts  which 
impeach  its  validity  between  antecedent  parties,  if  he  takes 
it  under  an  indorsement  made  before  it  becomes  due,  holds 
the  title  unaffected  by  these  facts,  and  may  recover  thereon, 
although  as  between  antecedent  parties  the  transaction  may  be 
without  any  legal  validity."     (Swift  v.  Tyson,  16  Peters,  1.) 

The  English  case  of  Gill  v.  Cubitt  established  for  a  time 
the  contrary  doctrine,  holding  that  where  a  party  before  the 
transfer  or  delivery  of  a  bill  was  in  possession  of  facts  affect- 
ing the  title  that  should  put  him  upon  the  inquiry  and  failed 
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to  make  it^  and  the  title  proving  defective,  the  loss  is  with  the 
holder,  and  not  with  the  indorsers  or  those  primarily  liable. 
This  doctrine  was  discarded  in  a  later  English  case  of  Good- 
man V.  Harvey,  Lord  Denman  delivering  the  opinion;  and 
in  the  case  of  Goodman  v.  Simonds  (reported  in  20  Howard, 
365)  the  Supreme  Coart,  in  an  able  review  o^  all  the  authori- 
ties bearing,  on  this  question,  Justice  Clifford  delivering  the 
opinion,  adheres  to  the  doctrine  in  Swift  v.  Tyson  in  the 
following  language:  ^^That  question  was  not  one  of  new 
impression  at  the  date  of  that  decision,  nor  was  it  so  regarded 
either  by  the  court  or  the  learned  judge  who  gave  the  opinion ; 
on  the  contrary,  it  was  declared  to  be  a  doctrine  so  long  and  so 
well  established,  and  so  essential  to  the  security  of  negotiable 
paper,  that  it  was  laid  up  among  the  fundamentals  of  the  law, 
and  required  no  authority  or  reasoning  to  be  brought  out  in 
its  support.  .  .  .  The  word  notice,  as  used  by  this  court 
on  the  occasion  referred  to,  we  think  must  be  understood  in 
the  same  sense  as  knowledge.'^ 

Neither  want  of  ordinary  care  nor  gross  negligence  will 
divest  the  holder  of  his  title,  and  he  must  be  allowed  to  re- 
cover unless  he  obtains  the  paper  mala  fide.  Lord  Denman, 
in  Goodman  v.  Harvey,  said,  "We  are  all  of  opinion  that  gross 
negligence  only  would  not  be  a  sufficient  answer,  where  a  party 
has  given  a  consideration  for  the  bill.  Gross  negligence  may 
be  evidence  of  mala  fides,  but  it  is  not  the  same  thing.  When 
the  bill  has  passed  to  the  plaintiff  without  any  proof  of  bad 
faith  in  him  there  is  no  objection  to  his  title." 

In  2  Parsons  on  Notes  and  Bills,  279,  it  is  said,  "The  title 
of  such  a  holder  is  not  defeated  by  proof  that  he  was  negli- 
gent or  even  grossly  negligent  in  taking  the  note  or  bill,  and 
that  he  omitted  to  make  inquiries  that  common  prudence  dic- 
tated.'^ The  facts  showing  what  liability  the  parties  intended 
to  assume  at  the  time  they  signed  the  paper  in  blank,  being 
incompetent  as  against  the  bank  and  constituting  no  defense  to 
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the  action^  the  remaining  inquiry  is^  was  there  any  such  defect 
or  infirmity  apparent  on  the  fiice  of  the  paper  at  the  time  it 
was  discounted  as  gave  to  the  bank  actual  or  constructive 
notice  of  Atwood's  fraud;  for  if  the  paper  makes  known  the 
infirmity^  the  holder  will  not  be  allowed  to  say  that  he  took  it 
without  knowledge^  but  is  put  at  once  upon  inquiry. 

At  the  time  appellant  indorsed  the  paper  it  was  not  a  com- 
plete bill^  but  blank  as  to  the  amount  as  well  as  the  place  of 
payment;  and  not  only  so^  but  the  marginal  figures  so  placed 
as  to  enable  the  addition  of  another  cipher  without  causing  a 
suspicion  upon  the  part  of  prudent  business  men  or  even  the 
most  careful  observer.  It  left  the  hands  of  the  indorser  in 
this  condition,  not  even  accepted  by  Atwood,  and  was  intrusted 
to  the  latter,  for  whose  accommodation  it  was  made  as  the 
mere  skeleton  of  a  bill  upon  which  to  raise  the  five  hundred 
dollars.  The  bill  when  filled  up  was  presented  to  the  bank,  all 
in  the  handwriting  of  Atwood,  except  the  printed  portion  and 
the  signatures  of  the  drawer  and  indorser.  The  cashier  was 
familiar  with  the  handwriting  of  both  Atwood  and  Woolfolk, 
who  resided  in  the  same  city  where  the  paper  was  discounted; 
they  were  men  of  high  standing  and  their  names  fitmiliar  to 
most  of  the  bankers  by  reason  of  their  many  bank  transactions. 
The  appellee,  coming  into  the  possession  of  such  a  paper,  could 
act  b#  required  to  regard  it  as  suspicious  for  the  reason  only 
that  one  cipher  is  made  larger  than  another  or  with  different 
ink,  or  the  paper  having  such  defects  as  would  likely  be  dis- 
covered after  information  given  as  to  its  antecedents.  Nor  do 
we  understand  that  such  defects  as  appear  on  this  paper  arc 
such  as  place  a  party  upon  inquiry. 

If  the  bill  on  its  face  shows  that  the  title  is  in  another  than 
the  party  presenting  it,  or  is  overdue,  or  has  been  protested 
for  non-payment,  or  material  parts  of  the  paper  altered,  erased, 
or  obliterated  and  other  words  supplied,  the  paper  dishonoring 
itself,  the  party  taking  it  must  make  inquiry  or  abide  the  loss 
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if  it  should  appear  that  the  bill  was  mutilated  or  changed 
without  the  consent  of  the  parties  to  it.  Whether  such  defects 
appear  on  the  face  of  the  bill  is  more  a  question  of  law  than 
fact^  and  when  there  is  nothing  on  the  face  of  the  paper  to  give 
such  notice  it  is  not  only  the  province  but  the  duty  of  the 
court  to  refuse  to  present  such  an  issue  to  the  jury.  This  rule 
does  not  work  any  hardship  on  the  parties  to  the  bill^  as  it  was 
within  their  power  to  limit  or  regulate  their  liability  by  making 
a  perfect  bill  as  to  amount,  date,  and  place  of  payment.  If 
the  bill  is  complete,  any  alteration  in  a  material  part  without 
the  consent  or  authority  of  the  parties  to  it  renders  it  invalid 
in  the  hands  of  an  innocent  holder,  as  well  as  one  who  takes  it 
with  knowledge  of  the  fraud.  (Chitty  on  Bills,  100;  2  Parsons 
on  Bills,  580.)  But  when  blanks  are  left  the  party  who  is  so 
confiding  as  to  affix  his  signature  to  such  paper,  investing 
those  for  whose  accommodation  it  is  made  with  the  power  to 
fill  blanks  as  well  as  the  opportunity  to  practice  fraud,  must 
sufier  the  loss  rather  than  the  innocent  holder.  It  is  also  said 
in  Trigg  v.  Taylor  (27  Mo.  547)  "that  if  a  bill  or  note  is  so 
negligently  drawn,  with  blank  spaces  left  for  the  addition  of 
other  words  or  figures,  so  that  alterations  can  be  made  without 
exciting  suspicion,  the  loss  ought  to  fall  on  the  party  in  fault." 
The  only  evidence  in  the  case  conducing  to  show  that  the 
words  "New  York"  were  inserted  after  the  words  "Bank  of 
America,"  and  after  it  left  the  appellant's  hands,  is  that  of  the 
party  complaining.  In  opposition  to  this  is  the  appearance 
of  the  paper  itself;  the  original  answer  of  appellant;  the 
testimony  of  Nicholas  and  that  of  Atwood,  the  latter  agree- 
ing with  Nicholas  that  the  whole  body  of  the  bill  was  blank; 
nor  could  this  interlining  have  placed  the  holder  upon  in- 
quiry, for  the  additional  reason  that  the  blanks  were  in  fact 
filled  up  by  Atwood,  for  whose  benefit  the  paper  was  made ; 
and  whether  made  payable  at  "  The  Bank  of  America  in  Louis- 
ville" or  "The  Bank  of  America  in  New  York,"  there  being 
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such  a  bank  in  each  city,  is  immaterial;  the  rights  of  the 
appellee  can  not  be  affected  by  it. 

If  this  had  been  a  complete  bill,  and  the  place  of  payment 
Louisville,  and  this  had  been  changed  to  New  York  without 
the  consent  of  the  indorser,  the  latter  would  have  l)een 
released ;  but  no  such  defense  can  be  allowed  where  the  paper 
i.s  only  the  skeleton  of  a  bill  with  a  blank  indorsement  upon 
it,  and  intrusted  by  the  indorser  with  the  beneficiary  of  the 
paper  to  make  it  perfect  by  filling  blanks,  unless  there  is 
knowledge  brought  to  the  holder  before  he  obtains  it.  (White- 
sides  V.  Northern  Bank  of  Kentucky,  10  Bush,  501.) 

Many  bankers  and  experts  also  testify  in  regard  to  the 
appearance  of  the  paper  after  the  fraud  of  Atwood  was  made 
known,  iois  well  as  to  the  manner  and  time  at  which  the  blanks 
must  have  been  filled,  and  their  conflicting  views  on  these 
points  Illustrate  the  necessity  for  the  rule  making  the  party 
liable  who  by  his  own  act  has  been  instrumental  in  having 
such  paper  placed  upon  the  market,  and  not  the  innocent  pur- 
chaser. To  determine  otherwise  would  destroy  the  usefulness 
of  negotiable  paper  as  a  circulating  medium  in  commercial 
transactions.  In  a  case  like  this  the  defense  must  allege  and 
prove  a  knowledge  of  the  facts  constituting  the  fraud  on  the 
part  of  the  holder — that  is,  such  facts  as  would  satisfy  one  of 
ordinary  prudence  and  judgment  of  the  infirmity  in  the  bill ; 
and  the  evidence  of  such  facts  and  circumstances  on  the  part 
of  the  holder  as  would  lead  to  an  inquiry  by  which  only  the 
facts  constituting  the  fraud  might  be  ascertained  is  clearly 
inadmissible,  and  constitutes  no  defense  to  the  action. 

No  question  can  be  raised  on  the  present  record  as  to  the 
diligence  or  negligence  of  the  bank  in  taking  the  paper. 
If  discounted  in  good  faith  and  for  a  consideration  (and  this 
clearly  appears),  the  indorser  is  liable.  The  authorities  relied 
on  by  appellant  are  based  mainly  on  the  case  of  Gill  v.  Cubitt, 
and  in  conflict  with  the  rule  herein  recognized,  as  well  as  the 
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weight  of  authority  in  this  country  and  England.     The  facts 
relied  on  by  the  appellant  presented  no  defense. 
The  judgment  is  therefore  affirmed. 


Cask  1&-PETITI0N  EQUITY— Jan.  7. 

Marksbury,  &c.  v.  Taylor,  &c.  \j^Wi 

APPEAL  FBOM  BOTLB  CIBCUIT  OOUST. 

1.  Evidence  of  feaud  same  in  equity  as  at  law.— The  chancellor, 

like  a  jury,  mnst  have  such  evidence  as  will  satisfy  the  mind  to  a 
reasonable  degree  that  fraud  has  been  committed  before  he  will  be 
justified  in  finding  its  existence. 

He  can  not  find  fraud  as  a  fact  on  less  evidence  or  evidence' 
different  from  that  which  would  be  required  to  authorize  a  jury 
to  find  the  same  fact. 

The  true  rule  in  all  courts  is  to  require  such  legal  evidence  as 
will  overcome  in  the  mind  of  the  tribunal  the  legal  presumption 
of  innocence,  and  beget  a  belief  of  the  truth  of  the  allegation 
of  fraud. 

2.  In  pabi  delicto. — ^Where  parties  ar^  equally  concerned  in  illegal 

agreements  or  transactions,  whether  mala  prohibita  or  mala  in  «e, 
courts  of  equity,  like  courts  of  law,  will  not  interpose  to  grant 
relief  to  either.  (Story's  Equity,  298;  11  Mass.  877;  Cowper,  792; 
Bibb  V.  Bibb,  17  B.  Mon.  807;  Brookover  v.  Hurst,  1  Met.  668.) 
8.  An  executed  contbact  based  upon  illicit  sexual  commebce 
can  not  be  set  aside  at  the  instance  of  the  grantor  or  his  heirn 
at  law,  who  can  not  occupy  in  court  a  better  position  than  their 
ancestor  through  whom  they  claim. 


Geo.  R.  McKee,  . 
Thos.  C.  Bell,  .  . 
Samuel  Harding, 
Gsa  W.  Dunlap, 


For  Appellants, 
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"^  ^    "JUDGE  COFEB  deuyered  the  opinion  op  the  ooust. 

.  ^  Greorge  R.  Smithy  a  husband  and  &ther,  was  the  owner  of 
two  lots  and  improvements  thereon^  situated  in  Danville^  each 
of  the  value  of  twelve  or  thirteen  hundred  dollars^  and  besides 
these  he  appears  to  have  had  but  little  estate  of  any  kind. 
/  It  seems  that  prior  to  1862  Smith  had  become  involved  in  an 
improper  intimacy  with  a  Mrs.  Taylor^  who  with  her  husband 
resided  in  Danville.  In  March^  1864^  Smith  and  his  wife 
conveyed  one  of  the  lots  to  Manwarring  for  the  recited  con- 
sideration of  twelve  hundred  dollars^  and  on  the  second  day 
thereafter  Manwarring  conveyed  the  same  lot  to  Mrs.  Taylor 
for  the  same  alleged  consideration.  At  the  time  the  latter 
deed  was  made  Smith  and  Mrs.  Taylor  were  present^  and 
Manwarring  swears  that  Smith  had  previously  sold  the  lot 
to  Mrs.  Taylor  for  twelve  hundred  doUaie,  and  that  she 
showed  him  three  of  the  four  notes  given  for  the  price,  and 
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both  she  and  Smith  Baid  she  had  paid  them  off^  and  that 
Smith  had  the  foarth  note  in  his  possession  with  a  credit  on 
it  for  about  one  hundred  and  fifty  dollars. 

Mrs.  Smith  was  unwilling  to  join  in  a  conveyance  to  Mrs. 
Taylor^  and  the  conveyance  to  Manwarring  was  a  fraudulent 
device  to  procure  the  release  of  her  potential  right  of  dower. 

In  November,  1865,  Smith,  for  the  recited  consideration  of 
thirteen  hundred  dollars,  conveyed  the  remaining  lot  directly 
to  Mrs.  Taylor. 

Both  Smith  and  Mrs.  Taylor  having  died,  this  suit  was 
brought  by  the  heirs  at  law  of  the  former  against  the  sur- 
viving husband  and  heirs  at  law  of  the  latter  to  set  aside  the 
deeds  from  Smith  to  Manwarring  and  Mrs.  Taylor  and  from 
Manwarring  to  her,  and  to  be  placed  in  possession  of  the 
two  lots. 

The  plaintifis,  now  appellants,  sought  relief  upon  three 
grounds : 

Mrd — That,  although  said  deeds  recite  that  the  considera- 
tion named  therein  was  paid,  in  truth  nothing  whatever  was 
paid  for  either  lot,  and  that  the  only  consideration  therefor 
was  the  illicit  commerce  and  adulterous  intercourse  then  and 
afterward  existing  between  said  Smith  and  Mrs.  Taylor. 

Second — ^That  by  reason  of  the  adulterous  intercourse  be- 
tween Smith  and  Mrs.  Taylor,  and  long-continued  excesses  in 
dissipation,  the  affections  of  Smith  became  alienated  from  his 
wife  and  children  so  much  that  he  labored  under  an  insane 
delusion  with  respect  to  them ;  and  that  from  the  weakening 
of  his  intellect,  the  estrangement  from  his  own  family,  and  his 
criminal  attachment  for  Mrs.  Taylor,  she  and  her  husband 
acquired  an  unbounded  influence  over  him,  and  by  the  undue ' 
exertion  of  such  influence  induced  the  execution  of  the  deeds. 

Uiird — That  the  deeds  were  made  alone  in  consideration 
of  illicit  intercourse  between  the  parties;  and  that  as  such 
intercourse  was  both    prior  and  subsequent  to  the  deeds, 
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they  should  be  set  aside  on  accoant  of  the  viciousness  of  the 
consideration. 

The  answer  put  in  issue  the  material  allegations  of  the 
petition^  and  the  circuit  court  on  final  hearing  adjudged  the 
deed  dated  in  November^  1865^  to  be  canceled^  and  dismissed 
the  petition  as  to  the  deed  of  March,  1864.  Not  satisfied 
with  that  judgment,  the  plaintiffs  below  have  appealed,  and 
the  children  of  Mrs.  Taylor  prosecute  a  cross-appeal. 

1.  The  evidence  seems  to  have  satisfied  the  circuit  court 
that  the  deed  of  March,  1864,  was  made  upon  a  valid  con- 
sideration, and  we  concur  in  that  conclusion. 

2.  As  to  the  deed  of  November,  1865,  there  is  no  evidence 
of  payment  except  the  recital  in  the  deed,  and  the  evidence 
strongly  conduces  to  prove  that  neither  Mrs.  Taylor  nor 
her  husband  had  means  with  which  to  pay  for  that  lot ;  and 
if  the  correctness  of  the  decision  of  the  circuit  court  depended 
alone  on  this  question,  we  should  be  disposed  to  affirm  the 
judgment. 

3.  The  evidence  shows  that  during  several  years  prior  to 
the  date  of  the  deed  of  1865  Smith  was  very  frequently  drunk, 
and  strongly  tends  to  prove  an  adulterous  intercourse  between 
him  and  Mrs.  Taylor;  but  it  does  not  warrant  the  conclusion 
that  he  was  mentally  incapable  of  making  a  valid  contract  or 
that  he  had  an  insane  aversion  to  his  own  family.  Nor  is 
there  any  evidence  of  the  existence  of  an  undue  influence  over 
him  by  Mrs.  Taylor,  except  the  inference  to  be  drawn  from 
the  meretricious  connection  between  them,  which  is  not  alone 
sufficient  to  warrant  us  in  finding  as  a  fact  that  such  influence 
did  exist ;  and  if  such  influence  did  in  fact  exist,  there  is  no 
evidence  of  its  exercise  except  the  execution  of  the  deed  with- 
out, so  far  as  appears,  any  legal  consideration  therefor. 

It  is  insisted,  however,  by  counsel  for  the  appellants  that 
if  it  be  assumed,  as  we  have  intimated  may  be  done  on  the 
evidence  in  the  record,  that  no  legal  consideration  was  paid 
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for  the  lot  conveyed  by  this  deed ;  that  Smith  was  so  infatuated 
with  Mrs.  Taylor  as  to  abandon  his  own  family  for  her,  as  the 
evidence  shows  he  did^  and  convey  to  her  all  or  nearly  all  the 
property  he  owned,  thereby  beggaring  his  own  fiimily ;  and  in 
addition  to  this,  that  he  was  a  constant  drinker  and  very  fre- 
quently drunk  about  the  date  of  the  deed  and  before,  it  ought 
to  be  presumed  that  the  deed  was  procured  by  the  fraud  and 
undue  influence  of  Mrs,  Taylor  over  her  unfortunate  victim. 

It  is  assumed,  on  tiie  authority  of  section  190,  Story's 
Equity  Jurisprudence,  that  "courts  of  equity  will  grant  relief 
upon  the  ground  of  fraud  established  by  presumptive  evidence, 
which  evidence  courts  of  law  would  not  always  deem  sufficient 
proof  to  justify  a  verdict  at  law/* 

This  language  was  used  by  Mr.  Story  in  discussing  the 
remark  of  Lord  Hardwick,  that  "fraud  may  be  presumed 
from  the  circumstances  and  condition  of  the  parties  contract- 
ing; and  this  goes  further  than  the  rule  of  law  which  is  that 
fraud  must  be  proved^  not  preaumedJ' 

We  can  not  subscribe  to  the  doctrine  attempted  to  be 
deduced  from  the  foregoing  quotation,  to  the  effect  that  the 
chancellor  may  find  fraud  as  a  fact  on  less  evidence  or  on 
evidence  different  from  what  would  be  required  to  authorize  a 
jury  to  find  the  same  fact.  That  which  will  satisfy  the  mind 
of  one  man  may  not  satisfy  the  mind  of  another;  but  the  true 
rule  in  all  courts,  without  regard  to  their  character,  must  be 
to  require  such  legal  evidence  as  will  overcome  in  the  mind  of 
the  tribunal  the  legal  presumption  of  innocence  and  beget  a 
belief  of  the  truth  of  the  allegation  of  fraud.  Any  other  rule 
would  be  calculated  to  create  invidious  distinctions  between 
the  different  courts  of  the  country,  and  would  make  the  rights 
of  parties  depending  upon  questions  of  fraud  or  no  fraud  to 
turn  upon  the  accident  which  brought  them  into  the  particular 
forum,  and  not  upon  uniform  and  known  rules  of  law.  Almost 
every  alleged  fraud  in  the  innumerable  transactions  of  men 
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may  in  some  way  be  made  cognizable  in  a  court  of  equity;  and 
as  the  party  charging  the  fraud  selects  his  own  forum  in  all 
cases  of  concurrent  jurisdiction,  nearly  all  questions  of  fraud 
would  soon  come  into  courts  of  equity  for  decision.  Under  such 
a  rule  it  would  become  the  interest  of  the  party  charged  with 
fraud  to  seek,  and  of  the  party  charging  it  to  avoid,  issues  out 
of  chancery  to  be  tried  by  juries  to  the  embarrassment  of  the 
courts  and  the  prejudice  of  the  due  administration  of  justice. 

The  chancellor,  like  a  jury,  must  have  such  evidence  as 
satisfies  the  mind  to  a  reasonable  degree  that  fraud  has  been 
committed  before  he  is  justified  in  finding  its  existence. 

There  are  circumstances  in  this  case  calculated  to  create  in 
the  mind  grave  suspicions  that  fraud  and  undue  influence  have 
been  practiced,  but  there  is  not  enough  to  create  a  satisfactory 
conviction  of  the- fact. 

4.  The  third  ground  relied  upon  for  relief  is  that  the  only 
consideration  for  the  deeds  was  the  illicit  intercourse  between 
the  grantor  and  the  grantee. 

It  has  been  suggested  already  that  there  was  a  valid  con- 
sideration for  the  deed  of  1864;  but  as  to  the  deed  of  1865 
there  is  no  evidence  of  any  lawful  consideration  except  the 
recital  in  the  deed,  and  this  is  overcome  by  the  evidence 
ofiFered  by  the  appellants  to  rebut  it. 

As  to  the  latter  deed  we  are  therefore  brought  fece  to  feoe 
with  the  fact  that  it  was  executed  in  consideration  of  an  adul- 
terous intercourse  between  the  parties,  and  are  asked  by  the 
appellants  to  affirm  a  judgment  ordering  it  to  be  canceled  on 
that  ground. 

In  entering  upon  the  consideration  of  that  question  we  are 
at  once  encountered  by  the  maxim,  "  Jn  pari  delicto  potior  ed 
conditio  de/enderUis,  et  possidentis,"  The  contract,  if  based  on 
the  alleged  adulterous  intercourse  between  Smith  and  Mrs. 
Taylor,  is  nevertheless  completely  executed,  and  her  children 
are  in  possession  and  need  not  ask  the  aid  of  the  court;  and 
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the  general  rule  is^  as  expressed  in  the  maxim  just  quoted^ 
that  where  both  parties  are  equally  guilty  the  court  will  leave 
them  exactly  where  it  found  them. 

It  is  insisted,  however,  that  there  is  a  class  of  cases  where 
transactions  or  agreements  in  contravention  of  public  policy 
will  be  relieved  against  in  equity  for  the  reason  that  the  public 
interest  requires  it  to  be  done,  and  the  court  will  serve  the 
public  through  the  individual,  although  he  be  a  party  to  the 
wrong;  but  it  is  believed  that  in  the  cases  where  this  has 
been  done  the  decisions  were  either  based  upon  statutes  or 
have  been  subsequently  disregarded  as  unsound. 

The  law,  both  in  this  country  and  in  England,  now  un- 
doubtedly is,  in  general,  where  parties  are  equally  concerned 
in  illegal  agreements  or  transactions,  whether  such  agreements 
or  transactions  be  mala  prohibita  or  mala  in  «e,  courts  of 
equity,  like  courts  of  law,  will  not  interpose. to  grant  relief 
to  either.  (Story^s  Equity,  sec.  298;  Brookover  v.  Hurst, 
1  Met.  668;  Inhabitants  of  Worcester  v.  Eaton,  11  Mass. 
377;  Browning  v.  Morris,  Cowper,  792;  Bibb  v-  Bibb,  17  B. 
Mon.  307.) 

We  are  therefore  constrained  to  hold  that  an  executed  con- 
tract based  upon  illicit  sexual  -commerce  can  not  be  set  aside 
at  the  instance  of  the  grantor  or  his  heirs  at  law,  who  can  not 
occupy  in  court  a  better  position  than  their  ancestor  through 
whom  they  claim. 

We  have  been  referred  to  several  cases  supposed  to  sanction 
a  different  rule,  but  we  do  not  so  understand  them;  and  if 
they  do,  they  are  opposed  by  a  list  of  authorities  so  pointed 
and  overwhelming  that  we  feel  compelled  to  decide  in  accord- 
ance with  the  authorities  holding  the  views  we  have  before 
expressed. 

Wherefore  the  judgment  is  affirmed  on  the  original  and 
reversed  on  the  cross-appeal,  and  the  cause  is  remanded  with 
directions  to  dismiss  the  petition. 
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Case  16— INDICTMENT  FOR  MURDER-Jan.  8. 

Wilson  V.  Commonwealth. 

APPEAL   FBOM    BOYLE   CIRCUIT    COURT. 

An  escaped  PRISONER  CONVICTED  OF  A  FELONY  will  not  be  permitted 
to  prosecute  an  appeal  to  reverse  the  judgment  of  conviction. 

CJonvicfed  of  the  crime  of  murder  and  sentenced  to  be  confined 
in  the  penitentiary  for  life,  the  defendant  obtained  leave  to  apply 
to  a  judge  of  the  CJourt  of  Appeals  for  an  order  granting  an  appeal, 
and  thereafter  made  his  escape.  Proof  of  his  escape  being  made 
to  the  court,  his  appeal  is  dismissed  on  motion  of  the  attorney- 
general. 

P.  B.  Thompson,  Sr., For  Appellant, 

CITED 
Criminal  Code,  sections  14,  829,  382,  856. 

John  Rodman,  Attorney-General,   ....    For  Appellee, 

CITED 
Criminal  Code,  section  184. 

JUDGE  COFER  delivered  th^'opinion  op  the  court. 

The  appellant,  having  been  found  guilty  of  the  crime  of 
murder  and  sentenced  to  be  confined  in  the  penitentiary  for 
life,  obtained  leave  to  apply  to  a  judge  of  this  court  for  an 
order  granting  an  appeal ;  and  it  appearing  to  the  court  before 
which  he  was  tried  that  there  was  danger  that  he  would  escape 
from  the  jail  of  that  county,  the  sheriflP  was  ordered  to  transfer 
the  appellant  to  the  jail  of  Jeflferson  County  for  safe  keeping. 
On  the  way  from  one  jail  to  the  other  appellant  jumped  from 
a  window  of  the  car  in  which  he  was  being  transported  and 
made  his  escape,  and  is  now  at  large. 

The  appeal  having  been  granted,  the  attorney-general  has 
entered  a  motion,  based  on  an  affidavit  of  the  deputy  sheriff 
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from  whose  custody  the  appellant  escaped^  to  dismiss  the 
appeal  on  the  ground  that  as  the  appellant  is  not  in  custody  to 
abide  such  judgment  as  may  be  rendered  he  has  no  right  to 
prosecute  the  appeal. 

It  seems  to  us  clear,  both  upon  principle  and  authority, 
that  the  motion  ought  to  be  sustained.  The  court  ought  not 
to  do  a  nugatory  act;  yet  if  we  proceed  to  try  this  appeal,  the 
appellant  can  not  be  compelled  to  submit  to  our  decision  if  it 
should  be  against  him,  and  ought  not  therefore  to  be  allowed 
to  reap  the  benefit  of  a  decision  in  his  favor.  He  might  thus 
be  enabled  to  defeat  the  ends  of  justice  entirely,  for  he  may 
be  able  to  keep  beyond  the  reach  of  the  officers  until  by  the 
death  or  removal  of  witnesses  or  other  causes  his  conviction 
upon  a  second  trial  would  be  rendered  improbable,  if  not 
impossible.  As  he  has  chosen  to  undertake  to  relieve  himself 
by  flight,  in  contempt  of  the  authority  of  the  court  and  of  the 
law,  he  can  not  also  invoke  the  aid  of  this  court. 

In  The  State  v.  Rippon  (2  Bay,  99)  it  was  held  by  the 
Supreme  Court  of  South  Carolina  that  wherever  corporal 
punishment  was  either  probable  or  certain  the  defendant 
should  be  iq  the  power  of  the  court  before  they  proceeded 
to  hear  a  motion  for  a  new.  trial ;  and  the  court  refused  to  hear 
an  argument  on  the  motion,  but  directed  that  a  bench-warrant 
be  issued,  that  the  defendant  might  be  arrested  and  punished 
pursuant  to  the  judgment. 

In  Rex  V.  Teal  and  others  (11  East,  307)  two  persons  were 
jointly  indicted  for  a  misdemeanor,  and  were  tried  together 
and  convicted;  and  upon  an  offer  by  one  of  them,  who  was 
then  in  court,  to  move  for  a  new  trial,  the  court  inquired 
if  both  were  present,  and  being  informed  that  one  waa 
absent,  refused  to  permit  the  motion  to  be  made,  because  a 
new  trial  could  not  be  granted  to  one  without  granting  it  to 
the  other  also. 

The  motion  is  sustained  and  the  appeal  is  dismissed. 
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Hind  V.  Rice. 

APPEAL  PBOM  BOONS  CIRCUIT  COUBT. 

1.  Appeal  prosecuted  directlt  from  justice's  court  to  ciRCUir 

COURT  was  properly  dismissed  by  the  circuit  court 

2.  Ak  act  embracing  more  than  ONE  SUBJECT  in  its  title  and  also  in 

the  body  of  the  act  is  wholly  unconstitutional  and  void. 

The  act  approved  March  2,  1868  (Myers's  Supplement,  p.  29, 
and  also  printed  as  an  amendment  to  section  847  of  the  Civil  Ciode), 
entitled  ''An  act  regulating  appeals  from  justices'  and  police  courts, 
and  officers  of  the  quarterly  court,"  has  two  subjects  expressed  in 
its  title,  and  the  body  of  the  act  also  relates  to  two  subjects,  to  wit, 
"appeals"  and  "officers  of  the  quarterly  court,"  and  therefore  the 
whole  of  said  act  is  unconstitutional  and  void. 

Olenn  &  BiDDELL^ For  Appellant, 

CITED 
Civil  Code,  sections  8,  20. 

J.  M.  Collins, For  Appellee, 

CITED 
General  Statutes,  chap.  28,  art.  1,  sees.  1,  2,  4. 
General  Statutes,  art  23.  Civil  Code,  sec.  847. 

JUDGE  COFER  delivered  the  opinion  of  the  court. 

The  act  of  the  General  Assembly  approved  March  2, 1863, 
and  entitled  "An  act  regulating  appeals  from  justices'  and 
police  courts,  and  officers  of  the  quarterly  court"  (Myers's 
Supplement,  29,  and  printed  as  an  amendment  to  section  847 
Civil  Code),  is  in  conflict  with  section  37  of  article  2  of  the 
constitution  of  this  state,  and  is  void. 

That  section  of  the  constitution  provides  that  "no  law 
enacted  by  the  General  Assembly  shall  relate  to  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title.'' 
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Two  sabjects  are  expressed  in  the  title  to  the  act  in  ques- 
tion— ^to  wit^  appeals  and  officers  of  the  quarterly  court ;  and 
the  act  itself  relates  to  two  subjects — viz.,  appeals  from  justices' 
and  police  courts,  and  the  powers  and  fees  of  deputy  clerks 
of  the  quarterly  court. 

As  two  subjects  are  expressed  in  the  title,  and  the  body  of 
the  act  also  relates  to  two  subjects^  the  whole  act  is  void. 

The  circuit  court  therefore  properly  dismissed  the  appeal 
of  the  appellant  prosecuted  directly  from  a  justice's  court  to 
the  circuit  court. 

Wherefore  the  judgment  is  affirmed. 


Case  18— PETITION  EQUITY— Jan.  18. 

Kenton  County  Court  v.  Bank  Lick  Turnpike  Co. 

appeal  prom  kenton  circuit  court. 

1.  Corporations  must  fulfill  the  object  of  their  creation. — 

There  is  an  implied  undertaking  on  the  part  of  every  corporation 
to  render  to  the  public,  as  far  as  it  reasonably  can,  that  service  for 
which  it  was  created,  and  not  voluntarily  render  itself  unable  to 
perform  it. 

2.  Implied  oblioationb  of  a  road  company. — A  road  corporation 

invested  by  its  charter  with  the  power  to  take  private  property  for 
its  use  and  charge  tolls  impliedly  undertakes  to  provide  a  road  and 
keep  it  open  for  public  travel ;  and  when  it  abandons  a  material 
part  of  its  road  its  charter  may  be  declared  forfeited  without  the 
aid  of  a  statute.    (6  Iredell,  456 ;  11  Vt  431 ;  28  Wend.  254.) 

8.  The  acceptance  of  a  charter  amendment,  like  the  acceptance 
of  an  orignal  charter,  may  be  proved  by  showing  that  the  corpo- 
ration has  done  corporate  acts  authorized  by  the  amendment,  but 
which  without  it  would  have  been  unauthorized. 

4.  Changing  road  and  repairing. — A  road  company  having  onoe 
located  its  road  can  not  change  the  location  at  will,  but  must  keep 
Vol.  X.— 35 
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it  in  repair,  unless  preyented  bj  some  vw  major  or  the  lawful  appro- 
priation of  it  by  the  public 

5.  Authority  to  condemn  a  highway  as  a  bite  for  a  railroad. — 

General  authority  to  a  railroad  corporation  to  condemn  a  site  for  its 
roadway  will  not  authorize  the  condemnation  of  a  highway  already 
constructed  by  authority  of  law,  running  longitudinally  therewith. 
(4  Gushing,  68.)  In  the  absence  of  evidence  tending  to  show  a 
necessity  for  such  appropriation,  an  abandonment  by  the  road  cor- 
poration to  the  railroad  will  be  presumed  voluntary  and  without 
the  assent  of  the  state. 

6.  Prebumption  in  favor  of  RiGHT.—Where  an  act  or  fact  is  £urly 

susceptible  of  two  constructions,  one  lawful  and  the  other  unlawful, 
that  which  is  lawful  should  be  preferred. 

7.  AeoepHng  charter  amendmerU, — Where  a  corporation  by  its  conduct 

accepts  the  benefits  of  an  act  amending  its  charter  it  must  take  it 
as  a  whole,  with  its  burdens  also.  (82  Md.  29;  20  £ng.  Com.  Law 
Sep.  85.) 

John  F.  &  C.  H.  Fisk, For  Appellant, 
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JUDGE  COFEB  deuveked  the  opinion  op  the  cottbt. 

The  Bank  Lick  Turnpike  Road  Company  was  incorporated 
by  act  of  assembly,  approved  February  6, 1839,  with  authority 
to  construct  a  road  between  certain  designated  points,  and 
to  ^^  hold,  use,  possess,  and  occupy  all  such  real  and  personal 
estate  as  might  be  necessary  and  convenient  for  the  site  or 
route  of  said  road," 

It  was  also  enacted  that  the  width  of  the  road  should  not 
be  more  than  forty  or  less  than  thirty  feet,  of  which  not  less 
than  sixteen  feet  wide  ^' shall  be  made  an  artificial  road,  com- 
posed of  stone,  gravel,  wood,  or  other  suitable  materials,  well 
compacted  and  put  together  in  a  proper  and  workmanlike 
manner,  and  shaU  maintain  and  keep  the  same  in  repair  J^ 

Under  this  charter  the  company  selected  the  route  for  its 
road,  acquired  the  right  of  way,  and  constructed  the  road  and 
opened  it  to  public  use,  and  continued  to  maintain  and  keep 
it  in  repair  and  to  collect  tolls  for  many  years. 

In  the  spring  of  1868  the  turnpike  company  entered  into 
a  contract  with  the  Louisville,  Cincinnati  &  Lexington  Rail- 
road Company,  by  which  the  former  agreed  to  surrender 
to  the  latter  about  one  mile  of  its  road  in  consideration  of 
the  building  of  a  new  piece  of  road  to  fill  up  the  gap  made 
by  the  surrender  to  the  railroad  company,  and  the  additional 
consideration  of  twelve  hundred  and  fifty  dollars  in  cash,  as 
we  suppose,  to  compensate  the  turnpike  company  for  loss  of 
tolls  occurring  between  the  time  the  public  ceased  to  use  that 
part  surrendered  to  the  railroad  company  and  the  completion 
of  the  new  piece  of  road. 

The  gates  on  the  whole  road  seem  about  this  time  to  have 
been  opened,  but  whether  voluntarily  by  the  company  or  by 
the  order  of  two  justices  of  the  peace,  as  authoriised  by  the 
charter,  for  failing  to  keep  the  road  in  repair,  does  not  appear. 

On  the  24th  of  December,  1868,  two  justices  authorized 
one  gate  to  be  closed  and  tolls  to  be  taken  at  it,  '^the  second 
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gate  to  remain  open  until  the  change  made  bv  the  railroad 
company  shall  be  made  agreeable  to  the  charter  of  said 
turnpike  company.'^  What  length  of  time  elapised  between 
the  occupation  by  the  railroad  company  of  that  part  of  the 
turnpike  surrendered  to  it  and  the  re-opening  of  the  road 
after  the  completion  of  the  new  piece  does  not  certainly 
appear^  but  it  is  certain  that  the  interruption  of  travel  on 
Account  of  this  arrangement  commenced  prior  to  the  1st  of 
September^  1868^  and  continued  until  August^  1869. 

It  does  not  appear  that  the  railroad  company  could  or 
would  have  condemned  any  part  of  the  turnpike  road  for  its 
use,  and  on  the  record  as  it  now  stands  it  must  be  assumed 
that  the  turnpike  company  voluntarily  surrendered  a  material 
part  of  its  road^  leaving  the  public  to  find  a  route  for  travel 
as  best  it  could  for  nearly  one  year,  during  which  time  the 
company  was  being  compensated  by  the  railroad  company  for 
its  loss  of  tolls. 

There  is  an  implied  undertaking  on  the  part  of  every  cor- 
poration that  it  will  render  to  the  public,  as  fisir  as  it  reasonably 
can,  that  service  for  which  it  was  incorporated,  and  that  it  will 
not  voluntarily  disable  itself  to  serve  the  purpose  for  which 
it  was  created.  In  consideration  of  the  quasi-pMhlie  character 
of  the  turnpike  company,  and  on  the  assumption  that  its  road 
would  be  of  public  utility,  and  upon  no  other  ground,  was  it 
or  could  it  have  been  vested  with  the  power  to  take  private 
property  for  its  use.  Not  only  this,  but  the  privilege  to  take 
tolls  can  only  be  sustained  in  view  of  an  undertaking  to 
render  public  service.  The  law  not  only  gave  the  company 
the  power  to  exercise  the  right  of  eminent  domain  by  taking 
private  property  for  its  use  and  a  right  to  demand  tolls,  but 
prohibited  the  opening  of  roads  parallel  with  the  turnpike 
within  one  mile  of  it.     (Revised  Statutes,  sec.  28,  chap.  103.) 

In  return  for  these  exclusive  privileges  there  was  not  only 
an  implied  agreement  on  the  part  of  the  company  to  provide 
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a  road  and  keep  it  open  for  public  travel^  but  it  was  bound  by 
the  express  language  of  its  charter  to  do  so. 

The  charter  was  held  subject  to  the  condition  that  the  com- 
pany would  in  good  faith  perform  its  obligation  to  the  public^ 
and  having  voluntarily  abandoned  a  material  part  of  its  road 
for  nearly  or  quite  a  year,  during  which  time  it  was  unable  to 
render  the  public  service  for  which  it  was  bound,  there  can  be 
no  doubt  but  its  charter  was  subject  to  be  declared  forfeited 
without  the  aid  of  a  statute.  (Attorney-General  v.  Peters- 
burg &  Roanoke  R.  R.  Co.,  6  Iredell,  466;  State  v.  Royalton 
&  Woodstock  Turnpike  Co.,  11  Vermont,  431;  People  v. 
Hillsdale  &  Chatham  T.  P.  Co.,  23  Wend.  254.) 

But  any  doubt  that  might  otherwise  have  existed  on  this 
subject  is  removed  by  statute.  Section  22  of  chapter  103  of 
the  Revised  Statutes  provided  that  if  a  turnpike  road  be  unfit 
for  public  travel  and  so  remained  for  four  days,  the  company 
should  be  fined  fifty  dollars  for  every  day  it  was  sufiered  to 
remain  so;  and  section  23  of  the  same  chapter  provided  that 
if  the  road  was  sufiered  to  remain  so  out  of  repair  for  thirty 
days,  upon  conviction  thereof  in  the  circuit  court  under  pre- 
sentment of  a  grand  jury,  the  charter  of  the  company  with 
all  its  franchises  should  be  adjudged  forfeited,  and  that  the 
right  of  way  should  be  ordered  to  revert  to  those  from  whom 
it  was  obtained,  or  their  heirs  or  assigns,  or  the  road  should  be 
transferred  to  the  county  to  be  kept  up  as  a  common  county 
highway,  as  to  the  court  might  seem  most  just  and  expedient. 

While  the  company  was  thus  exposed  to  a  proceeding  to 
forfeit  its  charter,  which  must  have  resulted  in  the  loss  of  all 
its  franchises  and  property,  R.  H.  Perry,  who  seems  then  to 
have  owned  nearly  all  the  stock  and  was  treasurer  and  super- 
intendent of  the  company,  applied  to  the  General  Assembly 
to  pass  an  act  to  legalise  the  change  in  the  road  already  con- 
tracted for.  The  bil)  which  he  sought  to  have  enacted  was 
resisted,  and  a  meeliog  of  a  local  public  interested  in  the 
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matter^  having  been  held,  sent  its  representatives^  who  met 
with  Perry  before  a  committee  of  the  legislature^  when  a  bill 
was  agreed  upon  as  a  compromise,  which  was  subsequently 
passed  as  an  amendment  to  the  charter. 

This  act  legalized  the  change  made  in  the  road,  and  required 
the  company  to  make  certain  improvements  on  it,  and  to  sell 
toIl-ticket«  in  sums  of  not  less  than  one  dollar  at  a  discount  of 
twenty  per  cent  below  the  customary  rates;  to  allow  persons 
going  to  church  on  the  Sabbath  and  neighborhood  funeral 
corteges  to  pass  without  paying  tolls.  It  also  required  the 
superintendent  of  the  road  to  report  under  oath  to  the  County 
Court  of  Kenton  County,  in  January  and  July  of  each  year, 
the  amount  expended  during  the  preceding  six  months  for 
repairs  and  improvements  on  the  road,  and  required  of  the 
gate-kee|)ers  similar  reports  of  the  amount  of  tolls  earned, 
and  then  authorized  the  court,  in  the  event  the  excess  of  tolls 
over  repairs  and  impi-ovements  exceeded  ten  per  cent  per 
annum  on  the  capital  stock  of  the  company,  to  reduce  the 
tolls  so  that  the  net  earnings  would  not  exceed  that  sum. 

This  act  was  approved  on  the  10th  of  February,  1869,  and 
on  the  24th  day  of  April,  1869,  after  taking  legal  advice,  the 
directors  of  the  company  passed  a  resolution  rejecting  the  act 
as  an  amendment  to  the  charter ;  but  the  company  proceeded 
to  accept  the  new  piece  of  road  from  the  railroad  company 
and  to  open  it  for  travel,  and  immediately  thereafter  com- 
menced and  up  to  the  trial  below  had  continued  to  charge 
and  collect  tolls  for  the  whole  road.  It  also  made  the 
improvements  required  by  the  act,  sold  toll-tickets,  and 
allowed  persons  to  pass  free  of  toll  under  the  circumstances 
designated  in  the  act. 

The  superintendent  and  gate-keepers  having  failed  to  make 
reports  as  required,  the  county  court  was  proceeding  by  rule 
to  compel  them  to  do  so,  when  the  company  instituted  this 
proceeding  in  the  Kenton  Circuit   Court  to  obtain  a  writ 
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of  prohibition.  The  circuit  court  on  final  hearing  awarded 
the  writ,  and  the  county  court  has  appealed,  and  now  insists 
that  although  the  amendment  was  formally  rejected,  it  was 
practically  accepted,  and  that  the  company  is  bound  by  its 
provisions. 

There  is  no  doubt  but  that  the  acceptance  of  an  amendment, 
like  the  acceptance  of  an  original  charter,  may  be  proved  by 
showing  that  the  corporation  has  done  corporate  acts  author- 
ized by  the  amendment,  but  which  without  it  would  have  been 
unauthorized.  We  think  it  is  equally  clear  that  unless  the 
amendment  in  question  has  been  accepted  the  company  had  no 
authority  voluntarily  to  change  the  location  of  its  road,  as 
was  done  in  this  case,  and  then  to  charge  tolls  under  its 
original  charter  for  the  use  of  the  new  road.  Having  once 
exercised  its  choice  in  the  location  of  its  road,  it  was  bound  to 
keep  the  road  as  thus  located  in  repair,  unless  prevented  by 
some  ijis  nuyor,  or  by  the  lawful  appropriation  pf  its  road  or 
a  part  of  it  by  the  public. 

It  may  be  that  if  it  appeared  that  the  railroad  company 
was  in  a  position  to  condemn  that  part  of  the  turnpike  which 
was  surrendered  and  was  about  to  proceed  to  do  so,  the  turn- 
pike company  might  lawfully  have  surrendered  without  waiting 
for  legal  steps  to  compel  it  to  do  so,  for  in  that  case  the  gov- 
ernment, having  authorized  the  site  of  the  road  to  be  taken  for 
public  use,  would  thereby  impliedly  assent  to  its  abandonment 
by  the  turnpike  company.  While  we  know,  as  a  matter  of 
judicial  cognizance,  that  the  Louisville,  Cincinnati  &  Lexing- 
ton Eailroad  Ck>mpany  had  power  to  condemn  a  site  for  its 
road,  we  also  know  that,  as  a  general  rule,  general  authority 
to  condemn  for  a  roadway  will  not  authorize  the  condemnation 
of  a  highway  already  constructed  by  authority  of  law,  which 
runs  longitudinally  with  that  to  be  established  (4  Cush.  63), 
and  we  can  not  therefore  presume,  in  the  absence  of  any 
evidence  tending  to  establish  a  necessity  for  the  appropria- 
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tion  of  any  part  of  the  Bank  Liok  Turnpike  Road;  that  the 
railroad  company  could  have  legally  done  so;  and  we  must 
therefore  hold  that  the  abandonment  to  the  railroad  was  volun- 
tary^  and  that  the  assent  of  the  state  to  such  abandonment  can 
not  be  presumed. 

The  change  in  the  road  beings  as  we  have  seen^  illegal^  all 
subsequent  corporate  acts  as  to  that  part  changed  were  illegal 
and  a  usurpation  of  corporate  powers^  unless  such  acts  were 
done  under  the  authority  of  the  act  in  question.  (27  Penn. 
State  Reps.  339.)  If  therefore  we  decide  that  the  company 
has  not  by  its  acts  accepted  the  amendment^  we  are  forced  in 
effect  to  decide  that  it  has  illegally  exercised  corporate  powers, 
and  extorted  tolls  from  the  public  to  which  it  had  no  right, 
and  in  addition  that  it  is  to-day  exposed  to  a  proceeding 
whereby  all  its  corporate  rights,  franchises,  and  property  may 
be  seized  and  appropriated  to  the  use  of  the  commonwealth. 
Where  an  act  or  fact  is  fairly  susceptible  of  two  constructions, 
one  lawful  and  the  other  unlawful,  that  which  is  lawful  should 
be  preferred. 

Between  holding  that  the  company  has  done  an  unlawful 
act,  or  rather  series  of  acts,  which  would  again  expose  its 
property  and  charter  to  forfeiture,  and  holding  that  it  has 
accepted  the  act  in  question,  we  are  constrained  to  hold  the 
latter,  especially  as  such  conclusion  is  sustained  by  the  con- 
duct of  the  principal  owner  of  the  stock  and  chief  officer  of 
the  corporation,  whose  acts,  though  not  conclusive  against  the 
corporation,  afford  under  the  peculiar  circumstances  of  this 
case  very  strong  evidence  against  it.  He  is  spoken  of  as 
owning  nearly  all  the  stock,  and  we  may  safely  assume  on 
the  record  that  he  owns  enough  to  make  his  will  a  law  unto 
the  company. 

Perry .  says  the  act  which  he  sought  to  have  passed  was 
intended  to  '^justify''  the  change  made  under  the  contract 
with  the  railroad  company,  thus  showing  that  he  regarded 
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each  change  as  illegal  and  needing  legislative  sanction.  It 
also  appears  that  he  agreed  to  the  act  which  was  finally 
passed  as  a  compromise^  and  which  he  evidently  regarded  as 
necessary  to  make  the  change  legal^  and  which  he  and  the 
company  must  have  known  was  necessary  to  save  the  charter 
and  property  from  forfeiture,  and  to  which  it  can  not  be 
supposed  he  would  have  consented  except  for  his  belief  that 
it  was  necessary. 

Having  sought  an  act  to  legalize  the  change^  and  having 
consented  to  the  terms  of  the  act  which  was  passed  in  order 
to  secure  the  ratification  of  the  change  by  the  legislature,  and 
opened  the  new  road  for  travel,  and  collected  tolls  on  it, 
which  can  only  be  justified  under  the  act,  we  hold  that  there 
has  been  an  acceptance  of  the  amendment. 

The  company  having  by  its  conduct  accepted  the  benefits 
of  the  act,  and  thereby  avoided  the  loss  of  its  corporate  exist- 
ence and  property  through  an  act  of  grace  on  the  part  of  the 
legislature,  must  take  the  act  cum  onere.  (Lyons  v.  Orange, 
Alexandria  &  Manassas  Railroad  Company,  32  Md.  29;  Rex 
v.  Westwood,  20  Eug.  Com.  Law  Rep.  85.) 

Wherefore  the  judgment  awarding  a  writ  of  prohibition 
against  the  appellant  is  reversed,  and  the  cause  is  remanded 
with  directions  to  dismiss  the  petition. 
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Oabb  19^PETITI0N  EQUITY-Januaey  22. 

Vinson  v.  Hallowell,  &c. 

APPEAL  FROM    CALDWELL   CIRCUIT   COURT. 

Pledge  op  future  crop  for  rent  void. — ^The  general  rule  of  law 
IB  that  a  mortgage  or  grant  of  property  to  be  acquired  m  futuro 
is  void. 

,  Where  by  the  terms  of  a  lease  the  crop  to  he  grown  on  the  leased 
premises  was  pledged  for  the  payment  of  the  rent  the  landlord's  claim 
can  not  avail  against  the  exemption  rights  in  favor  of  the  tenant's 
family.    (Roes,  Ac.  v.  Wilson,  Peter  A  Co.,  7  Bush,  29.) 

Geo.  W.  Duvall, For  Appellant, 

cited 

1  Duvall,  22,  Husbands  and  wife  v.  Bullock's  adm'r. 
8  Bush,  242,  Newman  v.  Winlock,  adm'r. 

7  Bush,  29,  Ross,  &c.  v.  Wilson,  Peter,  A  Co. 
6  Bush,  448,  Thorn  v.  Darlington. 

2  J.  J.  Marsh.  468.  1  Marsh.  802. 
1  J.  J.  Marsh.  222.               1  Mon.  76. 
Bevised  Statutes,  1  Stanton,  page  428. 

CHIEF  JUSTICE  PETERS  delivered  the  opinion  of  the  coxmT. 

This  action  was  brought  by  appellant,  the  widow  of  E.  C. 
Vinson,  deceased,  to  recover  the  value  of  the  wheat  and  com 
necessary  to  furnish  and  sustain  the  widow  and  infant  children 
of  decedent  one  year  with  breadstuff. 

It  appears  from  the  agreed  fitcts  that  Vinson  at  the  time 
of  his  death  was  a  bona  fide  housekeeper  with  a  family ;  that 
he  left  the  appellant,  his  widow  and  four  infant  children,  and 
left  the  wheat  and  corn  in  possession  of  his  widow.  Appellee 
sold  them  under  his  distress  warrant  for  rent,  claiming  that 
he  had  leased  the  land  to  Vinson  on  which  the  wheat  and 
corn  grew,  and  that  by  the  terms  of  the  lease  the  crop  to 
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be  grown  on  his  land  leased  to  Vinson  was  pledged  for  the 
payment  of  the  rent. 

In  the  case  of  Ross  Ac.  v.  Wilson,  Peter  &  Co.  (7  Bush, 
29),  in  a  well-considered  opinion,  this  court  held  that  at  law 
the  general  rule  is  that  a  grant  or  mortgage  of  property  to  be 
acquired  in  future  is  void.  It  results  therefore  that  the  claim 
to  the  property  under  the  agreement  in  the  lease  to  pledge  it 
before  it  existed  can  not  avail  against  the  rights  of  the  widow 
and  infant, children  secured  by  the  statute. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial  and  further  proceedings  consistent 
herewith. 


Cask  2(>-^RDER  REMOVXNQ  MASTER  COMM'R-Jan.  28.  "^ 

Dunlap  V.  Kennedy. 

APPEAL  FROM  GASRABD  dBCUrT  COUBT. 

1.  Tenube  of  office  by  master  comhissioneb.— -The  master  com- 

missioner  of  a  court  is  but  the  assistant  of  the  chancellor,  and  may 
he  removed  hy  him  from  office  at  will  without  cause. 

2.  GUABDIANSAKDAI>MIKI8TBATOBSABEKOTOFFICEBSOFTHE€X)nKTY 

COUBT,  hut  trustees,  having  such  interests  in  the  execution  of 
their  trusts  as  entitle  them  to  protection  from  removal  by  the  court 
without  just  cause.  (Isaacs  v.  Taylor,  8  Dana,  600;  Murray  v. 
Oliver,  8  B.  Mon.  1.) 

J.A.Andebson,! For  Appellant, 

A.  DUVALL,    .    .  J 

CITED 

Bevised  Statntes,  2  Stanton,  140,  Myen^s  Supplement,  568, 664. 
General  Statutes,  section  5,  pages  188,  656. 
Constitution  of  Kentucky,  article  8,  section  21. 
Civil  Code,  sections  590,  656,  804. 
7  Bush,  147,  Smith  v.  Cochran. 
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2  Bouvier's  Law  Dictionary,  121.  8  B.  Mon.  1. 

1  Met.  621,  Overfield  v.  Sutton. 

1  Met  637,  Allen  v.  Bamse/s  hein. 
8  Dana,  600,  Isaacs  v.  Taylor. 

6  B.  Mon.  158,  Gorham  v.  Luckett 

R.  M.  &  W.  O.  Bradley, For  Appellee, 

CITED 
Bevised  Statutes,  chap.  65,  sec.  1,  2  Stanton,  140,  Myers's 

Supplement,  p.  568. 
General  Statutes,  chap.  75,  sec.  1,  p.  656. 

2  Duvall,  442,  Standeford  v.  Wingate. 

6  Seig.  &  Rawle,  418,  Commonwealth  v.  Mann. 

7  Bush,  147,  Smith  v.  Ck)chran,  &c 

8  Bush,  114,  Smith  v.  Cochran,  &c. 

2  Constitution  of  Kentucky,  p.  76,  Greneral  Statutes. 
8  Gray,  126,  Taft  v.  Adams.  Acts  of  1834,  p.  417. 

JUDGE  LINDSAY  delivered  the  opinion  of  the  coubt. 

On  the  25th  day  of  July,  1873,  the  Garrard  Grciiit  Court 
miEide  an  order  appointing  Greorge  W.  Dunlap  the  master 
commissioner  for  said  court  "for  the  next  ensuing  four 
years.'*  He  at  once  executed  the  required  bond,  took  the 
necessary  oaths,  and  was  regularly  inducted  into  office. 

On  the  14th  of  October,  1874,  said  court,  without  notice 
to  Dunlap  and  without  complaint  as  to  the  manner  in  which 
he  had  performed  his  duties  as  master,  made  an  order  remov- 
ing him  from  office,  and  appointed  E.  D.  Kennedy  to  fill  the 
vacancy  thus  occasioned. 

On  the  following  day,  and  before  the  orders  were  signed, 
Dunlap  appeared  and  moved  to  set  the  order  of  removal  aside. 
His  motion  was  heard  and  overruled,  and  he  has  appealed  to 
this  court.  The  question  presented  by  his  appeal  is  whether 
a  circuit  court  has  the  power  without  cause  and  of  its  own 
motion  to  remove  a  master  commissioner  from  office? 

Prior  to  February  20, 1839,  there  were  no  standing  masters 
attached  to  any  of  the  courts  of  this  commonwealth. 

Section  9  of  the  act  of  February  20, 1839  (Loughborough's 
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Digest,  240)^  provided  that  the  several  chancery  courts  should 
appoint  standing  master  commissioners  for  the  purposes  of 
that  act.  Neither  the  term  nor  tenure  of  the  office  of  such 
standing  masters  was  fixed,  and  it  seems  that  they  were 
deemed  to  hold  their  offices  at  the  will  of  the  chancellor, 
they  being  regarded  as  the  mere  agents  of  the  courts  for 
which  they  acted.  (Smith  v.  Cochran  and  the  Common- 
wealth, 7  Bush,  152.)  In  adopting  our  present  constitution 
the  convention  did  not  see  fit  to  regulate  their  appointment, 
and  left  them  subject  to  the  control  of  the  courts,  or  of  the 
legislature  in  case  it  should  see  proper  to  interfere. 

By  section  1,  chapter  65,  of  the  Revised  Statutes  it  was 
provided  "  that  the  circuit  court  of  each  county  shall  once  in 
every  four  years,  and  oftener  if  a  vacancy  occurs,  appoint  a 
master  commissioner  for  that  court,  .  .  .  Such  commissioner 
may  be  removed  by  the  court.*' 

Section  1  of  chapter  75,  General  Statutes,  provides  that 
"each  circuit  court  shall  appoint  a  master  commissioner  for 
such  court,  may  remove  him,  and  appoint  another;  but  no 
master  shall  continue  in  office  more  than  four  years  without  a 
re-appointment.'' 

In  this  state  master  commissioners  have  always  been 
regarded  and  treated  as  officers  of  the  courts  of  chancery, 
and  as  mere  assistants  to  the  chancellor;  and  while  from  time 
to  time  the  legislature  has  regulated  their  duties  as  such 
assistants,  it  has  not  deemed  it  proper  (except  in  the  case  of 
the  commissioner  of  the  Louisville  Chancery  Court)  to  render 
them  independent  of  the' courts  to  which  they  may  be  attached, 
nor  to  define  their  term  of  office. 

By  the  ninth  section  of  the  act  of  1839  a  master  might 
continue  in  office  indefinitely.  The  Revised  Statutes  limited 
the  term  for  which  the  circuit  courts  could  permit  them  to 
continue  in  office  by  providing  that  such  courts  should  appoint 
once  in  every  four  years;  and  the  General  Statutes  provide 
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that  no  master  oommissioner  shall  continue  in  office  more 
than  four  years  without  a  re-appointment.  These  regulations^ 
instead  of  indicating  an  intention  on  the  part  of  the  legislature 
to  fix  the  master's  term  of  office,  and  to  take  from  the  circuit 
courts  the  power  of  removal  except  for  cause,  manifest  an 
intention  to  limit  the  time  for  which  they  may  be  allowed  to 
remain  in  office  without  a  r^-appointment,  and  to  leave  them 
in  other  respects  subject  to  the  will  of  the  chancellors  for 
whom  they  may  act  as  assistants. 

The  case  of  Gorham  v.  Luckett  (6  B.  Mon.  146)  does  not 
militate  against  this  conclusion.  A  jailer  is  and  was  in  1845, 
when  that  case  arose,  a  public  officer  in  the  full  sense  of  that 
term.  He  was  appointed  by  the  county  court  and  subject  to 
be  removed  by  that  tribunal ;  but  he  was  not  the  agent  or 
officer  of  the  county  court.  Further  than  this,  the  act  of 
December  22,  1802  (2  Statute  Laws,  861),  provided  that  the 
several  couuty  courts  should  have  full  power  to  remove  the 
keepers  of  the  county  jails  whenever  it  should  appear  to 
them  that  such  jailers  had  been  ^'guilty  of  neglect  of  duty.^' 

This  court  held  that  this  express  grant  of  power  to  remove 
in  a  given  state  of  case  was  intended  by  the  legislature  to 
express  the  whole  power  of  the  county  courts  in  the  premises, 
and  to  restrict  the  right  they  had  theretofore  possessed  of 
removing  jailers  at  will.  The  same  result  would  follow  if 
the  legislature  had  prescribed  the  cause  or  causes  for  which 
a  master  commissioner  may  be  removed,  instead  of  simply 
providing  that  the  court  '^may  remove  him  and  appoint 
another." 

In  the  case  of  Isaacs  v.  Taylor  (3  Dana,  600)  the  county 
court  removed  a  guardian,  and  in  the  case  of  Murray,  Ac.  v. 
Oliver  (3  B.  Mon.  1)  an  administrator  was  removed  from  office. 
Neither  a  guardian  nor  an  administrator  is  the  agent,  officer, 
or  assistant  of  the  county  court. 

They  are  trustees,  and  have  such  interests  in  the  execution 
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of  their  trusts  as  entitle  them  to  the  protection  of  the  law. 
The  county  courts  have  supervisory  power  over  them,  but 
their  duties  are  prescribed  by  law  and  not  by  the  county  courts, 
and  so  long  as  they  observe  the  requisitions  of  the'  law  and 
faithfully  execute  their  trusts  they  can  not  be  compelled  to 
surrender  them. 

As  a  master  commissioner  is  but  the  assistant  of  the 
chancellor,  it  is  important  to  the  public  interests  that  there 
shall  exist  between  him  and  the  chancellor  the  relationship  of 
trust  and  confidence.  Unseemly  controversies  between  the 
chancellor  and  his  master  tend  to  obstruct  the  administration 
of  the  law  and  to  weaken  the  respect  of  the  public  for  tribu- 
nals of  justice.  Results  of  this  unfortunate  character  may 
and  very  frequently  do  follow  mere  want  of  cordiality  between 
these  oflBcers;  yet  in  such  cases  there  may  exist  no  legal  reason 
for  the  exercise  by  the  court  of  its  power  to  remove  the  master 
from  office,  if  such  power  can  only  be  exercised  when  it  has 
been  shown  that  he  has  been  guilty  of  some  malfeasance  or 
misfeasance  in  office,  or  of  some  culpable  neglect  of  duty. 

As  a  question  of  abstract  right  as  well  as  of  public  policy, 
it  seems  to  us  that  the  chancellors  should  have  power  to  deter- 
mine who  shall  assist  them  in  the  discharge  of  the  difficult 
and  delicate  duties  of  their  offices.  We  are  satisfied  that 
under  existing  laws  they  possess  that  power,  and  consequently 
that  the  action  of  the  circuit  judge  in  removing  api)ellant 
from  office  is  not  subject  to  the  revision  of  this  court. 

Appeal  dismissed. 
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Case  21— PETITION  ORDINABY-Jah.  26. 

Joyes  V.  Hamilton. 

appeal  from  jeffeb80k  g0t7bt  of  commov  pleas. 

1.  Process  on  an  amended  pleading  should  be  sebyed  whebb  it 

PRESENTS  A  NEW  CAUSE  OF  ACTION  distiDct  from  the  origioal,  ud 
of  which  the  defendaDt  could  not  be  apprised  by  an  inspection  of 
the  original  petition.  (Rutledge  v.Vanmeter,  8  Bush,  354;  McGrath 
V.  Balser,  6  B.  Mon.  141.) 

2.  Where  a  husband  and  wife  are  sued  for  a  debt  of  the  wife  creat«d 

before  the  marriage,  an  amended  petition  filed  averring  that  they 
had  since  been  divorced,  and  seeking  judgment  against  the  wife,  sets 
up  no  new  cause  of  action. 

8.   A  JUDGMENT  AGAINST  PERSONS  JOINTLY  LIABLE  IS  AN  KNTIItETT, 

and  if  void  as  to  one  is  void  as  to  all. 

But  where  it  is  several  as  to  the  parties  it  may  be  reversed  as  to 
one  and  affirmed  as  to  another. 

A  judgment  against  a  divorced  wife  for  her  debt,  and  also  agaisBt 
the  husband  as  to  any  property  rieceived  by  the  marriage,  if  void  » 
to  the  husband,  can  not  prejudice  the  wife,  and  will  not  be  void  tf 
to  her.    (55  Maine,  252 ;  9  Mass.  582.) 

Fox  &  TwYMAN, For  Appellant, 

CITED 

Newman's  Pleading  and  Practice,  p.  688. 

Schouler's  Domestic  Relations,  p.  72. 

Freeman  on  Judgments,  sees.  98,  186. 
6  Bush,  65.  6  B.  Mon.  143. 

4  Littell,  271,  Peers  v.  Carter's  heirs. 
1  Grow.  10,  Antsey  v.  Manners. 
9  Johnson,  149,  Angel  v.  Felton. 
4  Ala.  136,  Gray  v.  Thacker. 
3  Dana,  454,  Cook  v.  Conway. 
15  Johnson,  403,  Gage  v.  Reed. 
55  Maine,  254,  Bu£fan  v.  Ramsdell. 
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Bullock  &  Andebson, For  Appellee, 

CITED 
Beyised  Statutes,  cbap.  47,  art.  8,  sec.  6. 
Civil  Code,  sees.  50, 159,  161. 
Freeman  on  Judgments,  sec.  142. 

I  Gow.  10  (5  Eng.  C.  L.  441),  Antsey  v.  Manners. 
9  B.  Mod.  502,  Fults  and  wife  v.  Fox. 

9  Mass.  532,  Whiting  v.  Cochran. 
8  Bush,  854,  Rutledge  v.  Vanmeter. 

II  Cush.  496,  Ellis  v.  Ballard. 

CHIEF  JUSTICE  PETERS  delivered  the  opnnoK  of  the  couet. 

This  action  was  brought  by  appellee  October  26,  1869, 
in  the  Jefferson  Court  of  Common  Pleas,  against  Clarence 
Joyes  and  Mary  L.  Joyes,  then  his  wife,  to  recover  judgment 
for  a  debt  contracted  by  Mrs.  Joyes  before  her  marriage. 

Process  was  executed  on  her  on  the  day  the  action  was 
instituted,  but  not  on  Clarence  Joyes  until  the  19th  of 
March,  1872. 

On  the  27th  of  April,  1872,  appellee  moved  the  •court 
for  judgment  against  the  defendants  by  default.  On  the  4th 
of  May,  1872,  said  motion  being  undisposed  of,  appellee  filed 
an  amended  petition,  in  which  he  alleged  that  since  he  filed 
his  original  petition  said  Mary  L.  Joyes  had  obtained  a 
divorce  a  vinculo  matrimonii  from  said  Clarence  Joyes  by 
a  judgment  of  the  Owen  Circuit  Court,  filed  a  copy  of  said 
judgment,  and  prayed  judgment  against  Mary  L.  Joyes  for 
his  debt  and  for  all  appropriate  relief. 

The  judgment  divorcing  Mary  L.  Joyes  from  her  husband 
was  rendered  the  20th  of  November,  1871. 

No  answer  having  been  filed  by  either  of  the  defendants, 
judgment  was  rendered  against  them  on  the  18th  of  May, 
1872,  with  the  qualification  as  to  Clarence  Joyes  that  any 
execution  to  be  issued  against  him  was  to  be  levied  on  such 
property  as  may  have  come  to*  him  by  virtue  of  his  marriage 
with  Mary  L.  Joyes. 
Vol.  X.— 36 
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On  the  7th  of  April^  1873^  appellant  moved  the  court  to 
•quash  the  judgment.  Her  motion  was  overruled^  and  she 
prosecutes  this  appeal.  Three  grounds  are  relied  on  by  the 
counsel  for  appellant  for  a  reversal. 

First — That  there  was  no  summons  issued  on  the  amended 
petition  against  either  of  the  defendants. 

Second — That  at  the  time  of  the  service  of  the  summons 
on  Clarence  Joyes  he  was  not  the  husband  of  appellant. 

Third — That  the  judgment  rendered  in  the  case  against 
Clarence  Joyes  is  void;  and  being  a  joint  one  or  an  entirety, 
and  being  void  as  to  one^  is  void  as  to  both. 

We  propose  to  consider  these  propositions  in  the  order  in 
which  they  are  presented. 

The  general  rule  is  that  if  an  amended  pleading  presents 
a  new  and  distinct  cause  of  action  from  that  presented  in  the 
original  pleading,  and  of  which  the  defendant  could  not  be 
apprised  by  an  inspection  of  the  original  pleading,  then  there 
should  be  service  of  process  on  the  amendment.  (Rutledge  v. 
Vanmeter,  8  Bush,  354;  McGrath  v.  Balscr,  6  B.  Mon.  141.) 
Does  the  amended  petition  present  a  new  and  distinct  cause 
of  action  from  that  presented  in  the  original  petition? 

The  facts  set  forth  in  the  original  petition  as  constituting 
appellee's  cause  of  action  are  that  at  different  times  before  the 
bringing  of  his  suit  he  and  his  partner  had  sold  and  delivered 
to  Mary  L.  Joyes  before  her  marriage,  and  at  her  si>ecial 
instance  and  request^  goods,  wares,  and  merchandise  to  the 
amount  claimed  in  the  petition,  and  for  which  she  had  promised 
to  pay  them.  And  that  at  the  time  the  suit  was  brought 
appellee  was  the  owner  of  the  debt,  the  firm  having  been 
theretofore  dissolved  and  the  debt  sued  for  assigned  to  him. 

Now  was  there  a  new  and  distinct  cause  of  action  set  out 
in  the  amended  i^etition — such  a  cause  of  action  as  appellant 
could  not  have  understood  or  been  apprised  of  by  an  inspec- 
tion of  the  original  petition  ?     The  amended  petition  contains 
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a  statemeut  of  but  one  fect^  and  that  is  that  appellant  had 
been  by  a  judgment  of  the  Owen  Circuit  Court  divorced  from 
Clarence  Joyes  after  appellee  instituted  his  suit.  That  was 
neither  a  new  nor  a  distinct  cause  of  action.  It  was  no  cause 
of  action  at  all.  The  utmost  effect  that  could  be  given  to  it 
might  be  that  Clarence  Joyes  (perhaps  by  proper  pleading) 
might  have  been  entitled  to  a  dismissal  of  the  suit  as  to  him ; 
but  appellant^s  responsibility  was  not  diminished  thereby,  and 
the  cause  of  action  against  her  was  not  materially  changed. 
Hence  no  process  was  necessary  on  the  amended  petition. 

It  can  not  be  controverted  that  at  the  time  the  judgment 
was  rendered  Clarence  Joyes  was  not  the  husband  of  appel- 
lant.    But  does  it  follow  that  the  judgment  is  void  as  to  her? 

Freeman  on  Judgments,  sec.  136,  says,  "A  judgment  ren- 
dered against  persons  jointly  liable  is  an  entirety,  and  if  void 
as  to  one  defendant  is  void  as  to  all.  If  in  an  action  on 
a  judgment  against  several  joint  defendants  it  appears  that 
one  of  them  was  never  served  with  process,  the  judgment 
is  considered  as  a  nullity,  even  against  the  others.  But  it 
is  different  where  the  parties  are  severally  liable."  This 
principle  he  states  on  the  authority  of  Buffum  v.  Ramsdell 
(55  Maine,  252).  In  that  case  the  complainant,  to  sustain  his 
claim  to  a  tract  of  land,  offered  in  evidence  a  judgment  in 
his  fevor  against  Joseph  Bousley  and  Milton. P.  Locke,  an 
execution  thereon,  and  a  levy  on  the  land  as  the  property  of 
Bousley.  The  respondent,  who  also  claimed  under  Bousley 
by  prior  deed,  alleged  to  be  fraudulent  as  against  creditors, 
contested  complainant's  title,  on  the  ground  that  his  judgment 
was  erroneous. 

It  is  conceded  that  Locke  was  not  an  inhabitant  of  the 
state,  and  no  legal  service  was  made  on  him.  As  to  him 
it  was  decided  that  the  court  had  no  jurisdiction,  and  the 
judgment  against  him  was  void;  and  Penobscot  Railroad  v. 
Weeks  (52  Maine,  456)  is  cited  as  authority.     And  upon  a 
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number  of  authorities  cited  the  court  said,  "The  judgment 
being  an  entirety,  if  void  in  part,  is  void  in  all ;  if  reversed 
as  to  one  of  the  parties,  must  be  reversed  as  to  all."  But  it 
is  also  said  in  the  same  case  that  in  some  cases  where  the 
judgment  is  several  as  to  the  parties  it  may  be  reversed  as 
to  one  and  affirmed  as  to  the  others.  This  is  asserted  on 
the  authority  of  Whiting  v.  Cochran  (9  Mass.  532). 

In  that  case  judgment  was  rendered  against  Whiting  as 
principal,  and  against  his  goods,  effects,  and  credits  in  the 
hands  of  Andrew  Dexter  and  another  who  had  been  sum- 
moned as  trustees,  and  had  defaulted.  One  of  the  errors 
assigned  was  that  Dexter  was  never  served  with  a  copy  of  the 
original  writ.  The  court  said,  "As  to  the  want  of  service  on 
Dexter,  one  of  the  supposed  trustees  of  the  defendant,  he  is 
alone  interested  in  that  question^  and  the  plaintiff  in  error 
loses  nothing  by  the  erroneous  proceeding  against  him.  If 
Dexter  were  to  bring  his  writ  of  error,  we  should  reverse 
only  that  part  of  the  judgment  which  awards  execution 
against  Whiting's  effects  in  his  hands." 

Are  not  the  defendants  in  the  judgment  complained  of 
severally  liable?  Clarence  Joyes  was  by  the  judgment  ren- 
dered against  him  only  liable  to  appellee  to  the  extent  that 
he  had  property  of  appellant,  which  came  to  him  by  virtue 
of  his  marrij^  with  her.  In  the  case  cited  Dexter,  the 
assignee,  was  by  the  judgment  made  liable  to  the  defendant 
in  error  to  the  extent  that  he  had  the  goods  and  effects  of 
his  principal  in  his  hands. 

The  analogy  between  the  cases  is  perfect;  and  if  Clarence 
Joyes  were  seeking  a  reversal  of  the  judgment,  that  would 
present  a  different  question ;  but,  as  was  said  in  the  case  cited, 
appellant  loses  nothing  by  the  judgment  against  Clarence 
Joyes,  and  not  being  prejudiced  thereby,  the  error,  if  one 
exists,  can  not  avail  her. 

Wherefore  the  judgment  must  be  affirmed. 
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Case  22— PETITION  EQUITY— Jan.  27.  ^wUrl 

Louisville  v.  Nevin,  &c.  iobu649i 

APPEAL  FROM  LOUISVILLE  CHANGEBY  GOTTKT. 

1.  A  CEMETEBT  OR  GRAVEYARD  Can  not  be  Subjected  to  sale  to  pay  for 

improTements  on  streets  adjacent  thereto. 

2.  The  chancellor  vnUnot  decree  that  to  be  aold  which  can  not  be  lawfully 

used  for  the  ordinary  purposes  to  which  property  of  a  like  character 
18  commonly  applied,  especially  when  there  is  no  imaginable  bene- 
ficial use  to  which  it  can  be  put  by  the  purchaser  that  would  not 
subject  him  to  punishment  under  the  penal  statutes  of  the  state. 
8.  The  chancellor  properly  re/ueed  to  sell  a  graveyard  which  was  filled  with 
graves,  and  thereby  rendered  useless  for  any  other  purpose  than  as 
a  resting-place  for  the  dead.  The  purchaser  could  make  no  use 
of  it  without  violating  the  statute  punishing  the  desecration  of 
graves. 

T.  L.  Burnett, For  Appellant, 

CITED 

Dillon  on  Municipal  Corporations,  section  616. 

Charter  of  1870  of  Louisville,  section  7. 
8  Bush,  518,  Broadway  Baptist  Church  v.  McAtee  &  Cassily. 
4  Coms.  419,  People  v.  New  York.         11  Johnson,  77. 

7  Md.  517,  Baltimore  v.  Cemetery  Company. 
4  Gill,  394,  Dolan  v.  Baltimore. 

31  Penn.  St.  69,  Pray  v.  Northern  Liberties. 

Duke  &  Richards,!  _ 

R,  J.  Elliott,     .     ./ For  Appellees, 

CITED 
Amendment  of  Feb.  20,  1873,  of  Charter  of  Louisville. 
Act  of  Feb.  20,  1864,  Myers's  Supplement,  482. 

8  Bush,  518,  Broadway  Baptist  Church  v.  McAtee  &  Cassily. 

7  Md.  157,  Mayor  of  Baltimore  v.  Green  Mount  Cemetery. 
4  Gill,  394.  13  Penn.  St.  104. 

8  R.  L  474.  11  Johnson,  77. 
20  111.  428.                                     24  Mo.  20. 

46  N.  Y.  506,  Buffalo  City  Cemetery  v.  Buffalo. 
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JUDGE  GOFER  deliybred  the  opinion  op  the  court. 

The  appellee  Nevin  brought  this  suit  in  the  Louisville 
Chancery  Court  to  enforce  an  alleged  lien  on  a  lot  of  ground 
on  the  south  side  of  Jefferson  Street  in  said  city  for  the  price 
of  regrading,  recurbing,  and  repaying  the  sidewalk  along  the 
front  of  the  lot. 

The  lot  was  conveyed  by  the  city  in  1834  to  be  held  in 
trust  for  the  use  of  the  Roman  Catholic  congregation  in  Louis- 
ville as  a  burying-ground,  and  has  been  filled  with  graves  for 
more  than  twenty  years,  and  has  never  been  used  since  1834 
for  any  other  purpose  than  as  a  graveyard ;  and  it  is  admitted 
that  no  revenue  is  derived  from  it,  and  that  the  Right  Rev. 
Bishop  McClosky,  who  now  holds  the  title  as  trustee,  has  no 
funds  in  his  hands  belonging  to  the  trust  with  which  to  pay 
the  assessment. 

The  sole  question  therefore  is,  whether  the  lot  can  be  sold 
to  satisfy  the  claim  of  the  contractor  for  work,  which  is 
admitted  to  be  a  lien,  unless  the  property  is  in  some  way 
exempted  from  it. 

It  is  insisted  for  the  trustee  that  the  lot  is  exempt  from 
assessment  under  section  10  of  an  act  entitled  ^^An  act  to  tax 
railroads,  turnpike  roads,  and  other  corporations^in  aid  of  the 
sinking  fund,"  approved  February  20,  1864.  (Myers's  Sup- 
plement, p.  482.)  But  we  need  not  decide  whether  that  act 
w^ould  have  the  effect  claimed  for  it  or  not,  as  in  our  opinion 
the  judgment  dismissing  the  petition,  so  far  as  it  was  sought  to 
sell  the  lot,  must  be  affirmed  upon  a  more  obvious  ground. 

The  lot  having  been  completely  filled  with  graves,  and 
thus  rendered  useless  for  any  other  purpose  than  as  a  resting- 
place  for  the  dead,  unless  their  graves  are  to  be  desecrated 
by  being  built  over  or  dug  up,  or  by  the  use  of  the  property 
for  the  ordinary  purposes  of  town-lots,  the  chancellor  would 
hesitate  to  lend  his  aid  to  subject  it  to  sale.  We  know  it 
has  been  intimated  by  courts  for  whose  opinions  we  have  a 
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high  regard  that  this  is  a  matter  of  sentiment  with  wliicsh 
courts  have  nothing  to  do ;  but  fortunately  -we  are  not  reduoed 
to  the  alternative  to  decree  the  sale  of  a  graveyard  already 
filled  with  the  ashes  of  the  dead^  or  of  seeming  to  refuse  to 
carry  out  the  commands  of  the  law. 

The  chancellor  will  not  decree  that  to  be  sold  which  can 
not  be  lawfully  used  for  the  ordinary  purposes  to  which  propt- 
erty  of  a  like  character  is  commonly  applied,  and  especially 
when  there  is  no  imaginable  beneficial  nse  to  which  it  can  be 
put  by  the  purchaser  which  would  not  subject  him  to  punish- 
ment under  the  penal  statutes  of  the  state. 

Section  26,  article  17,  chapter  29  of  the  General  Statutes 
reads  as  follows:  ^^Any  person  who  shall  willfully  mutilate 
the  graves,  monuments,  fences,  shrubbery,  ornaments,  grounds, 
or  buildings  in  or  inclosing  any  cemetery  or  place  of  sepulture ; 
or  shall  violate  the  grave  of  any  person  by  willfully  destroy- 
ing, removing,  or  injuring  the  head  or  footnstone,  or  the  tomb 
over  or  the  inclosure  protecting  any  grave,  or  by  digging  into 
or  plowing  over  or  removing  any  ornament,  shrubbery,  or 
flower  placed  upon  any  grave  or  lot,  shall  be  fined  not  less 
than  ten  nor  more  than  one  hundred  dollars,  or  imprisoned  not 
exceeding  six  months,  or  both,  as  a  jury  may  determine.** 

If  the  lot  in  question  was  sold,  the  purchaser  could  not  use 
it  fi>r  any  of  the  purposes  for  which  town-lots  are  ordinarily 
used  without  subjecting  himself  to  the  penalties  denounced  by 
the  foregoing  statute  and  making  the  court  a  particqps  isriminia 
in  his  offense. 

If  it  be  said  that  the  purchaser  must  take  care  of  him- 
self, it  will  be  a  sufficient  answer  that  the  court  ought  not  to 
offer  that  for  sale  which  it  will  not  allow  to  be  used  by  the 
purchaser  for  any  purpose  that  can  be  of  the  slightest  value 
to  him. 

The  city  had  complete  authority  to  contract  for  the  work 
but  had  no  authority  to  make  it  a  charge  on  the  abutting 
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property,  and  is  therefore  liable  to  the  contractor  for  the  price 
of  his  work.     (Murphy  v.  City  of  Louisville,  9  Bush,  189.) 
Wherefore  the  judgment  is  affirmed. 


Oasbs  28-24— petition  EQUITY— Jak.  27. 

Louisville  &  Nashville  E.  E.  Co.  v.  Goodnight,  &c. 
Same  v.  Crowdus's  adm^r,  &c. 

appeals  from  simpson  circuit  court. 

1.  Rewards  offered  for  the  apprehension  and  conyiction  of 

CRIMINALS  are  required  to  be  paid^  although  there  was  no  con- 
yiction, the  conviction  having  been  preyented  hj  a  dismissal  of  Uie 
indictments  at  the  instance  and  request  of  attorneys  employed  to 
prosecute  by  the  company  which  offered  the  rewards. 

Several  criminals  for  whose  arrest  and  conyiction  rewards  were 
offered  by  the  railroad  company  were  apprehended  and  indicted. 
Two  of  them  confessed  their  guilt  The  indictments  against  those 
two  were  dismissed  in  order  to  use  them  as  witnesses  against  the 
others,  the  attorneys  employed  by  the  company  to  assist  in  the 
prosecution  indorsing  and  urging  the  dismissal. 

Held,  the  counsel  employed  by  the  company  to  aid  in  the  prose- 
cution were  for  the  time  being  representatives  of  the  commonwealth, 
and  were  bound  to  labor  honestly  and  earnestly  for  the  conyiction 
of  the  guilty,  and  also  to  act  in  accordance  with  their  convictiooa 
as  to  the  propriety  and  policy  of  prosecuting  or  dismissing  the 
indictments. 

In  adyising  and  procuring  the  dismissal  of  the  indictments  the 
employed  attorneys  of  the  company  acted  within  the  scope  of  their 
authority  and  in  the  discharge  of  a  duty  devolved  upon  them  by 
the  very  nature  of  their  employment,  and  they  therefore  acted  for 
the  company,  which,  through  them,  prevented  the  conyiction  of  the 
two  guilty  parties,  and  the  company  became  liable  to  their  captois 
for  the  reward  offered  for  their  apprehension  and  conviction. 

2.  The  failure  to  establish  an  immaterial  averment  does  not 

militate  against  the  right  of  the  plaintiff  to  recover. 
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John  A.  Finn, 
Russell  Houston 


'    '  \ For  Appellant. 

ON,  J  ^^ 

G.  W.  Whitesides, For  Appellees, 

CITED 
1  Bedfield's  Law  of  Railways,  pp.  518,  516.  1  East,  106. 

Story  on  Agency,  section  16.  2  Bibb,  219. 

JUDGE  LINDSAY  deuyebed  the  opinion  of  the  ooubt. 

In  1866  a  band  of  armed  men  threw  a  train  from  the  track 
of  the  Louisville  &  Nashville  Railroad  and  robbed  and  other- 
wise maltreated  the  passengers.  The  railroad  company  offered 
a  reward  for  the  apprehension  and  conviction  of  the  persons 
engaged  in  the  outrage.  The  substance  of  the  offer  was  ^^  that 
the  company  would  pay  to  the  captors  one  thousand  dollars 
for  the  capture  and  conviction  of  each  of  said  parties  for  said 
offense,  or  the  company  would  pay  ten  thousand  dollars  for  the 
capture  and  conviction  of  all  of  said  offenders.^' 

These  appellees,  in  company  with  other  persons  who  are 
made  parties  defendant  to  this  action,  accepted  and  acted  upon 
the  offer  of  the  company,  and  pursued,  captured,  and  delivered 
to  the  proper  civil  authorities  Stephen  Comwell  and  John 
Evans,  both  of  whom,  it  is  conceded,  were  engaged  in  the 
attack  upon  the  train  and  in  the  robbery  of  the  passengers. 

In  their  petition  appellees  aver  not  only  the  facts  necessary 
to  establish  the  guilt  of  Comwell  and  Evans,  but  state  that 
they  each  in  open  court  repeatedly  confessed  their  guilt.  They 
further  charge  that  they  were  both  regularly  indicted,  and 
were  present  in  court  when  the  prosecutions  against  them 
stood  for  trial ;  and  that  the  company,  through  certain  of  its 
attorneys  who  were  employed  to  assist  in  the  prosecution  of 
the  persons  arrested  on  the  charges  of  attacking  the' train  and 
robbing  the  passengers,  procured  the  attofcney  of  thccomraon- 
wealth  to  move  therefor  and  the  circjji^Jl^l'i  to  dismiss  the 
indictments  pending.^against  Corn^ell  and  Evans ;  and  they 
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charge  that  this  was  done  with  the  fraudalent  iot^at  and  pur- 
pose of  evading  the  payment  to  the  captors^j^f  the  rewards 
offered  for  their  arrest  and  conviction. 

The  company  denies  all  charges  of  fraud  or  bad  faith  in 
this  regard.  It  also  denies  that  it  procured  the  dismissal  of 
the  two  indictments,  or  that  its  attorneys  procured  their  dis- 
missal, and  denies  that  its  attorneys  had  authority  to  act  for  it 
in  procuring  the  indictments  to  be  dismissed  and  the  prosecu- 
tions against  Cornwell  and  Evaas  to  be  abandoned. 

There  is  no  evidence  tending  to  establish  bad  iaith  on  the 
part  of  the  company  or  its  attorneys ;  but  we  may  here  observe 
that,  inasmuch  as  it  was  not  necessary  that  appellees  should 
charge  and  prove  bad  &ith,  the  failure  of  the  appellees  to 
establish  this  immaterial  averment  does  not  militate  against 
their  right  to  recover. 

If  the  conviction  of  the  persons  named  was  a  condition 
precedent,  it  was  a  condition  not  to  be  performed  by  the  par- 
ties who  made  the  arrests ;  and  if  the  happening  of  the  event 
upon  which  their  right  to  the  reward  depended  was  hindered 
or  prevented  by  the  act  of  the  company,  su«l^  hinderanoe  was 
in  law  equivalent  to  the  completion  of  the  condition  precedent, 
and  the  railroad  company  is  liable  on  its  contract  to  pay  the 
rewards,  although  it  may  have  acted  in  the  matter  with  the 
utmost  good  faith. 

It  is  manifest  from  the  record  that  Cornwell  and  Evans 
were  both  guilty,  and  that  they  would  both  have  been  con- 
victed if  they  had  been  put  upon  trial.  It  is  in  proof  that 
several  persons  who  had  been  arrested  and  indicted  were  tried 
and  convicted,  and  that  there  were  others  who  had  forfeited  their 
bail-bonds  by  failing  to  appear  for  trial.  Evans  and  Oomweli 
had  been  used  by  the  commonwealth  as  witnesses  against  those 
who  had  been  tried  and  convicted,  and  as  hopes  were  enter- 
tained that  those  who  were  still  at  large  would  ultimately  be 
recaptured  and  brought  to  trial,  the.  counsd  employed  by 
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the  company  regarded  it  important  that  they  (Cornwell  and 
Evans)  should  not  be  rendered  infamous  J>y  being  convicted 
of  felonies,  but  that  their  competency  as  witnesses  should  be 
preserved. 

One  of  the  attorneys  testifies  that  at  the  time  or  term  at 
which  the  indictments  against  these  two  parties  were  dismissed 
three  of  the  parties  charged  with  participating  in  the  attack 
upon  the  train  and  the  robberies  attending  the  attack  were  at 
large ;  that  they  were  "  regarded  equnUy  if  not  more  guilty 
than  any  others  of  the  party ; ''  and  that  they  (the  attorneys 
employed  by  the  company)  thought  it  expedient  and  proper 
not  to  try  Cornwell  and  Evans,  ^^  but  to  endeavor  to  have  the 
indictments  against  them  dismissed,  that  they  might  be  used 
in  the  prosecution  of  the  fugitives  should  they  again  be  cap- 
tured.^'  He  says  farther,  ^^  We  held  a  private  consultation  on 
the  subject,  and  after  arriving  at  the  above  conclusion  we 
called  W.  B.  Thompson,  acting  commonwealth's  attorney  in 
these  cases,  into  our  consultation,  and  importuned  him  to 
consent  to  their  dismissal  for  the  reason  above  given.''  The 
same  witness  also  states  that,  in  his  opinion,  the  motions  to 
dismiss  would  not  have  been  made  except  for  the  suggestions 
and  importunities  of  the  company's  counseL 

It  may  be  assumed,  as  an  established  fi9U)t  that  the  dismissal 
of  the  indictments  against  Cornwell  and  Evans  was  the  direct 
and  immediate  consequence  of  the  action  of  the  company's 
attorneys.  Such  being  the  case,  the  question  arises  whether 
under  their  employment  they  acted  within  the  scope  of  their 
powers  and  duties  as  attorneys  and  officers  of  the  court  in 
counseling,  advising,  and  procuring  these  indictments  to  be 
dismissed. 

It  appears  from  the  answer  of  the  company  that  its  attor- 
neys were  employed  to  prosecute,  or  to  assist  the  attorney 
for  the  commonwealth  in  prosecuting,  all  the  offenders  who 
had  been  captured.    The  employment  by  private  persons  of 
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counsel  to  assist  in  the  prosecution  of  parties  charged  with 
crime  is  tolerated  upon  the  idea  that  counsel  so  employed  will 
in  good  faith  represent  the  commonwealth.  For  the  time 
being  they  are  recognized  by  the  court  as  its  representatives, 
and  are  bound  by  their  obligations  as  attorneys  and  officers 
of  the  court  to  labor  honestly  and  earnestly  to  secure  the 
conviction  of  the  guilty ;  but  they  are  also  bound  to  respect 
the  rights  of  the  commonwealth,  and  to  act  in  accordance 
with  their  convictions  as  to  the  propriety  and  policy  of  prose- 
cuting or  dismissing  an  indictment.  We  must  presume  that 
the  company,  when  it  employed  counsel  to  assist  in  the 
prosecution  of  the  parties  charged  with  being  guilty  of  the 
attack  upon  its  train,  and  of  the  robbery  of  its  passengers, 
expected  and  intended  that  they  should  honestly  and  faith- 
fully discharge  the  duties  incident  to  the  position  in  which 
they  were  placed  by  their  employment.  To  the  extent  that 
they  did  so  discharge  the  duties  growing  out  of  and  neces- 
sarily incident  to  their  employment  they  represented  as  well 
the  railroad  company  as  the  commonwealth,  and  the  company 
is  bound  by  their  acts. 

We  must  further  presume  that  the  public  interest"  was  sub- 
served by  the  dismission  of  the  indictment  against  Cornwell 
and  Evans,  or  at  least  those  representing  the  commonwealth, 
and  the  company  in  good  faith  believed  that  it  was  important 
to  preserve  their  competency  as  witnesses  in  order  that  greater 
criminals  might  be  brought  to  punishment. 

The  motions  to  dismiss  were  certainly  made  in  good  faith; 
and  as  they  met  with  the  approval  and  sanction  of  the  court 
in  which  all  the  indictments  were  pending,  and  which  was 
conversant  with  the  facts  attending  tE3  commission  of  the 
outrages  upon  the  railroad  and  its  passengers,  they  must  be 
regarded  and  treated  as  expedient  and  j)roper. 

It  seems  to  us  therefore  that  it  necessarily  results  that  in 
advising  and  procuring  the  dismission  of  the  indictments  the 
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attorneys  of  the  company  acted  within  the  scope  of  their 
authority  and  in  the  discharge  of  a  duty  devolved  upon  them 
by  the  very  nature  of  their  employment^  and  hence  it  follows 
that  they  acted  for  and  on  behalf  of  the  company.  Such 
being  the  case,  the  company  through  its  attorneys  hindered 
and  prevented  the  conviction  of  Comwell  and  Evans,  and  it 
can  not  escape  the  payment  of  the  reward  offered,  upon  the 
ground  that  they  yet  remain  unconvicted. 

The  judgments  rendered  by  the  court  below  in  the  two 
causes  of  Gk)odnight,  &c.  v.  The  Railroad  Company  and  of 
Crowdus,  &c.,  against  the  same  defendant  conform  to  our 
views  of  the  law,  and  they  are  therefore  affirmed. 
.  Judge  CoFEB  does  not  concur  in  this  opinion. 


Cask  26— INDICTMENT— January  28. 

White  V.  Commonwealth. 

appeal  from  owen  oibcuit  coubt. 

The  only  punishment  which  can  be  inflicted  for  a  riot,  rout, 
OR  breach  of  the  peace  in  any  court  of  this  state  is  a  fine  not 
exceeding  one  hundred  dollars  or  imprisonment  not  exceeding  fifty 
days,  or  both,  at  the  discretion  of  the  jury. 

Strother  &  Orr,  1  T^      *       1, 

HORD  &TRABUE,; For  Appellant, 

CITED 
Ee vised  Statutes,  chap.  28,  art.  18,  1  Stanton,  403. 
Bevised  Statutes,  chap.  28,  art.  1,  sec.  3,  1  Stanton,  371. 
Hardin,  95'J'McCullough  v.  Commonwealth. 
Wharton's  Criminal  Law,  sec.  2497. 
General  Statutes,  sec.  3,  p.  318;  art.  18,  pp.  349,  350. 
Ash  mead,  146,  Commonwealth  v.  Edwards. 
Criminal  Code,  sees.  661,  662. 
2  Dana,  417,  Gregory  v.  Commonwealth. 
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4  Blackstone,  146, 150,  note  17. 
8  Hawkins,  881,  State  y.  Langford. 
1  Greenleaf  on  Evidence,  sec.  446. 
16  Ala.  46,  O'Neil  v.  State. 

John  Bodman^  Attorney-General,  .    •    .    •    For  Appellee, 

CITED 
15  B.  Men.  582,  Commonwealth  v.  Kennedy. 
Criminal  Code,  sees.  121, 128, 129. 
General  Statutes,  850. 

JUDGE    COPER   DELIVERBD  THE  OPINIOK   OP  THE  OOUBT,  JUDGE 
PRYOR  DISSENTING. 

Greorge  White,  having  been  indicted,  found  guilty,  and 
adjudged  to  pay  a  fine  of  two  hundred  and  fifty  dollars  for 
a  breach  of  the  public  peace,  has  appealed  to  this  court  for  a 
reversal  of  that  judgment. 

The  only  question  in  the  case  which  seems  to  us  to  present 
any  diflSculty  grows  out  of  the  amount  of  the  fine  imposed. 

Section  3  of  article  1,  chapter, 29,  of  the  General  Statutes, 
provides  that  "a  common-law  offense  for  which  punishment  is 
prescribed  by  statute  shall  be  punished  only  in  the  mode  so 
prescribed." 

Section  4,  article  19,  of  the  same  chapter,  provides  for  the 
punishment  of  persons  guilty  of  a  riot,  rout,  or  breach  of  the 
peace,  and  fixes  the  punishment  at  a  fine  not  exceeding  one 
hundred  dollars,  or  imprisonment  not  exceeding  fifty  days,  or 
both,  at  the  discretion  of  the  jury. 

Section  6  of  the  same  article  provides  that  "nothing  in 
this  article  shall  be  construed  to  repeal  the  common  law  in 
relation  to  riots,  routs,  afirays,  unlawful  assemblies,  or  breaches 
of  the  peace,  which  offenses  may  be  punished  as  and  by  the 
common  law  as  heretofore.'^ 

Under  section  3  of  article  1,  if  it  stood  alone  in  the  statute, 
it  would  be  clear  that  no  other  or  greater  punishment  than 
that  prescribed  by  section  4  of  article  19  could  be  inflicted 
upon  any  person  convicted  of  a  breach  of  the  peace ;  but  section 
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&  of  the  latter  article  having  declared  that  that  offense  may  be 
punished  as  and  by  the  common  lav^  it  is  argued  that  it  leaves 
the  common  law  in  force  as  to  the  penalty ;  and  that  as  by  the 
common  law  a  breach  of  the  public  peace  was  punishable 
by  fine  and  imprisonment  at  the  discretion  of  the  jury,  the 
judgment  rendered  in  this  case,  although  for  more  than  the 
statutory  penalty,  is  authorized  by  the  common  law.  The 
apparent  conflict  between  section  3,  article  1,  and  section  6, 
article  19,  has  led  us  to  look  into  the  history  of  legislation  in 
this  state  on  this  subject;  and  this,  we  think,  will  remove  all 
doubt  as  to  the  proper  interpretation  of  section  6. 

By  an  act  of  assembly,  passed  in  1802  (2  Statute  Laws, 
1390),  jurisdiction  was  given  to  justices  of  the  peace  to  try 
and  punish  persons  guilty  of  a  breach  of  the  public  peace; 
and  it  was  provided  by  an  act  passed  at  the  same  session  that 
^^  whereas  a  mode  of  prosecuting  and  punishing  offenses  has 
been  provided  by  act  of  assembly,  differing  in  some  cases 
from  that  which  had  been  before  provided  by  the  common 
law  or  by  English  statutes,  be  it  enacted  that  in  such  cases 
the  provisions  of  the  common  law  or  the  English  statutes 
shall  be  and  the  same  are  hereby  repealed.*' 

At  the  common  law  justices  had  no  jurisdiction  to  try  or 
to  punish  oflenders  of  any  class,  and  those  guilty  of  a  breach 
of  the  peace  were  punishable  under  indictment  by  fine  and 
imprisonment  by  the  act  first  quoted.  (2  Statute  Laws,  1390.) 
A  mode  of  prosecuting  and  punishing  offenders  against  the 
public  peace  was  provided  by  statute,  and  therefore  by  the 
second  act  (1  Statute  Laws,  533)  the  provisions  of  the  common 
law  in  such  cases  were  repealed.  After  this  it  was  clear  that 
as  the  statutory  mode  of  prosecuting  before  justices  was  by 
warrant,  the  common-law  mode  of  prosecuting  by  indictment 
was  repealed;  and  that  as  the  punishment  provided  by  statute 
was  different  from  that  provided  by  the  common  law,  the  pun- 
ishment provided  for  by  the  latter  was  abolished.     The  effect 
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of  this  was  to  give  justices  of  the  peace  exclusive  jurisdiction 
of  prosecutions  for  breaches  of  the  peace^  and  to  make  that 
offense  no  longer  indictable.  To  remedy  this  defect  in  the 
law  an  act  was  passed  in  1809  (2  Stat.  Laws,  1391),  providing 
"that  the  common  law  in  relation  to  riots,  routs,  unlawful 
assemblies  of  the  people,  batteries,  affrays,  and  breaches  of  the 
peace  shall  be  and  the  same  is  hereby  revived  and  declared  to 
be  in  full  force,  and  that  any  person  or  persons  guilty  of  any 
of  the  aforesaid  offenses  may  be  indicted  and  punished  as 
at  the  common  law  as  heretofore,  any  law  to  the  contrary 
notwithstanding." 

When  viewed  in  the  light  of  the  former  two  acts  of  1802  it 
is  clear  that  the  act  of  1809  was  intended  to  give  the  circuit 
courts  jurisdiction  concurrent  with  justices  of  the  peace  of 
prosecutions  for  the  offenses  enumerated  in  the  latter  act,  and 
not  for  the  purpose  of  subjecting  offenders  to  a  greater  punish- 
ment in  the  one  court  than  in  the  other. 

Section  6  of  article  19  of  chapter  29  of  the  General  Statutes 
is  a  substantial  re-enactment  of  the  act  of  1809,  and  is  an 
almost  literal  transcript  from  the  Revised  Statutes,  and  was  no 
doubt  inserted  in  both  to  prevent  the  preceding  sections,  which 
gave  justices  jurisdiction  of  prosecutions  for  breaches  of  the 
peace,  from  being  construed,  as  the  acts  of  1802  would  have 
been  without  the  act  of  1809,  as  giving  to  justices  exclusive 
jurisdiction. 

Section  4,  article  19,  chapter  29,  Greneral  Statutes,  pre- 
scribes a  punishment  for  breaches  of  the  peace ;  and  if  it  be 
held  that  under  section  6  of  the  same  article  a  greater  punish- 
ment than  is  thus  prescribed  can  be  inflicted  under  indictment 
in  the  circuit  court,  as  and  by  the  common  law,  the  latter  sec- 
tion is  brought  into  direct  conflict  with  section  3,  article  1, 
which  provides  that  a  common-law  offense,  the  punishment  of 
which  is  prescribed  by  statute,  shall  only  be  punished  in  the 
mode  so  prescribed. 
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This  construction  is  not  only  in  harmony  with  past  legisla- 
tion on  the  subject,  but  it  harmonizes  section  6,  article  19,  with 
section  1,  article  1,  which  could  not  otherwise  be  done;  and  it 
also  prevents  the  legislative  anomaly  of  providing  different 
punishments  for  the  same  offense,  which  we  can  not  presume 
the  legislature  intended. 

We  are  therefore  of  opinion  that  the  court  erred  in  instruct- 
ing the  jury,  in  substance,  that  if  they  found  the  appellant 
guilty,  they  might  assess  his  fine  at  their  discretion.  For  this 
error  alone  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Judge  Pryob  beliveked  the  following  as  his  opiniok,  bissekt- 
ing  fllom  the  majobitt  of  the  ooitbt: 

There  is  no  conflict,  in  my  opinion,  between  section  3  of 
article  1  and  section  6  of  article  19  of  the  General  Statutes. 
Section  3  of  article  1  provides  that  "a  common-law  offense  for 
.which  punishment  is  prescribed  by  statute  shall  be  punished 
only  in  the  mode  so  prescribed.  (General  Statutes,  p.  318.) 
Section  1  of  article  19,  General  Statutes,  p.  349,  provides  that 
"if  a  riot,  rout,  unlawful  assembly,  affray,  or  breach  of  the 
peace  be  made  or  committed,  the  same  may  be  suppressed,  and 
the  persons  guilty  arrested  by  any  judge  of  the  circuit  or  county 
court,  police  judge,  or  justice  of  the  peace,  sheriff,  marshal, 
or  constable."  By  a  subsequent  section  of  the  same  article 
the  offender  is  entitled  to  a  trial  at  a  period  not  exceeding 
five  days  from  the  arrest,  unless  bond  with  surety  is  executed, 
conditioned,  among  other  things,  that  the  party  charged  will 
appear  on  the  day  and  at  the  place  fixed  for  trial,  etc.  The 
third  and  fourth  sections  of  this  same  article  give  to  the 
party  charged  the  right  of  trial  by  jury,  and  limit  the  punish- 
ment, if  guilty,  to  a-  fine  not  exceeding  one  hundred  dollars 
and  imprisonment  not  exceeding  fifty  days,  or  both  so  fined 
and  imprisoned,  at  the  discretion  of  the  jury. 
Vol.  X.— 37 
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Section  6  of  the  same  article,  said,  in  the  opinion  rendered, 
to  be  in  apparent  conflict  with  section  3  of  article  1,  reads  as 
follows:  "Nothing  in  this  article  shall  be  construed  to  repeal 
the  common  law  in  relation  to  riots,  routs,  affrays,  unlawful 
assemblies,  or  breaches  of  the  peace,  which  offenses  Tnay  bt* 
punished  as  and  by  the  comnum  law,  as  heretofore."  It  is  con- 
ceded, if  there  was  no  other  punishment  except  that  of  a  fine 
of  one  hundred  dollars  and  imprisonment,  as  prescribed  by 
section  4  of  article  19,  that  by  reason  of  section  3  of  article  1 
the  mode  and  extent  of  punishment  would  be  regulated  by 
section  4,  and  the  fine  could  not  exceed  one  hundred  dollars. 

Section  6,  however,  of  the  same  article  above  quoted  im- 
poses the  common-law  punishment,  and  hence  where  a  party  ia 
tried  under  an  indictment  in  the  circuit  court  for  either  of  the 
offenses  enumerated,  if  guilty,  he  may  be  fined  and  imprisoned 
at  the  discretion  of  the  jury.  If  tried  by  a  court  of  limited 
jurisdiction,  such  as  that  held  by  a  justice  of  the  peace  or  by  a 
circuit  judge  out  of  term  time,  and  on  a  mere  warrant,  the  fine 
is  limited  to  one  hundred  dollars,  and  no  greater  fine  can  be 
imposed.  The  statute  allows  the  commonwealth,  the  party 
aggrieved,  to  adopt  the  remedy  and  select  its  own  forum.  If  in 
a  court  of  inferior  jurisdiction,  the  recovery  is  limited;  if  in 
a  court  of  general  jurisdiction,  the  party  charged  with  the 
offense  may  be  indicted  by  a  grand  jury  and  punished  as  and 
by  the  common  law. 

In  enacting  these  statutes  the  legislature  had  in  view  the 
jurisdiction  of  the  courts  in  which  the  party  might  be  called 
to  answer,  and  saw  proper  to  withhold  from  inferior  tribunals 
such  unlimited  power  over  the  rights  of  the  citizen.  Justices 
of  the  peace  originally  had  no  such  jurisdiction,  and  when  con- 
ferred it  was  limited  in  penal  as  it  has  been  in  civil  cases. 

The  two  acts  are  not  in  conflict  with  each  other,  the  only 
difference  being  that  in  the  one  case  the  jurisdiction  is  limited 
and  in  the  other  enlarged,  or  the  legitimate  jurisdiction  re- 
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tained  of  the  circuit  court.  There  is  no  reason  why  the 
jurisdiction  of  justices  of  the  peace  and  the  circuit  court 
may  not  be  regulated  by  statute  in  cases  of  misdemeanor  as* 
well  and  in  like  manner  as  in  civil  actions.  If  maintained 
that  the  penalty  of  one  hundred  dollars  is  fixed  by  statute, 
it  is  insisted  that  the  common-law  penalty  and  mode  of  pun- 
ishment is  also  adopted  by  the  same  statute.  , 

Section  3  of  article  1  is  "  that  a  common-law  offense  for 
which  punishment  is  prescribed  by  statute  shall  be  punished 
only  in  the  mode  so  prescribed."  In  order  to  apply  this 
rule  to  the  present  case,  as  well  as  to  make  all  the  sections 
referred  to  harmonize,  we  have  only  to  determine  that  the 
legislative  intent  was  to  give  greater  jurisdiction  in  such 
cases  to  the  one  tribunal  than  the  other.  The  construction 
given  these  statutes  by  a  majority  of  the  coui:t  is  not  sustained 
by  either  the  legislative  or  judicial  history  of  the  state. 

The  act  of  1802,  and  subsequent  legislation  up  to  the  year 
1809,  abolished  the  common-law  mode  of  punishment  for  such 
offenses,  and  gave  the  exclusive  jurisdiction  to  justices  of  the 
peace.  In  the  year  1809  the  legislature  revived  the  common 
law  in  relation  to  riots,  routs,  breaches  of  the  peace,  etc. ;  not, 
as  is  argued,  for  the  purpose  only  of  enabling  the  offenders 
to  be  indicted  or  to  give  the  circuit  court  concurrent  juris- 
diction, but  for  the  reason  that  the  common -law  mode  of 
punishment  afforded  a  more  complete  and  adequate  remedy 
against  those  who  disturbed  the  public  peace. 

It  is  true  that  a  prosecution  in  an  inferior  tribunal  may  be 
pleaded  in  bar  to  an  indictment  for  the  same  offense;  but  this 
is  no  argument  against  a  jurisdiction  that  has  always  attached 
to  the  circuit  court  under  similar  statutes  (except  during  the 
interval  mentioned  in  the  opinion),  and  upon  a  careful  exami- 
nation of  the  authorities  it  may  be  said  has  never  before  been 
questioned  in  this  court 

I  therefore  dissent  fix)m  the  opinion  rendered. 
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Case  26— PETITION  EQUrTY— Jaw.  80. 

Cumberland  &  Ohio  R.  R.  Co.  v.  The  Judge  of  the 
Washington  County  Court 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

1.  Mandamus. — ^Under  our  Civil  Code  we  have  no  other  than  per- 

emptory writH  of  mandamus.  Instead  of  the  alternative  writ,  the 
plaintiff,  upon  his  petition  and  notice,  moves  at  once  for  a  peremp- 
tory mandamus,  and  thereupon  the  court  hears  and  determines  all 
questions  of  law  and  fact  arising  on  the  motion,  and  the  order 
granting  or  refusing  the  writ  is  the  final  order  in  the  proceeding. 
(Civil  Code,  sections  523,  624.) 

2.  Conflict  of  jurisdiction  between  courts  of  law  and  equity. 

Courts  of  equity  do  not  claim  to  have  power  to  enjoin  courts  of 
law  from  proceeding  to  judgment  in  actions  in  which  they  have 
jurisdiction,  nor  from  enforcing  by  appropriate  process  the  judg- 
ments they  have  jurisdiction  to  render.  Having  no  such  power, 
courts  of  equity  can  not  accomplish  the  same  end  by  seizing  and 
punishing  an  officer  who  is  being  used  as  the  mere  instrument  by 
which  the  court  of  law  is  enforcing  its  judgment. 

A  railroad  company  obtained  a  writ  of  mandamus  against  a  judge 
of  the  county  court  to  compel  him  to  issue  the  bonds  of  the  county 
in  compliance  with  a  subscription  for  stock,  and  before  he  had 
complied  certain  tax -payers  brought  suit  in  a  court  of  equity 
against  him,  and  enjoined  him  from  issuing  the  bonds;  but  did 
not  enjoin  the  company  from  enforcing  the  writ.  Held,  that  the 
court  issuing  the  writ  of  mandamus  had  the  right  and  could  not 
refuse  to  compel  obedience  to  it,  and  the  injunction  interposed  no 
legal  obstacle  to  its  enforcement. 

3.  The  act  of  April  9,  1873,  "for  the  protection  of  counties, 

cities,  etc.,  subscribing  stock  in  railroads,  turnpikes,  and 
other  improvements,''  was  not  intended  as  an  amendment  to  the 
charter  of  any  corporation,  but  as  a  general  law,  and  has  no 
application  where  a  subscription  for  stock  in  a  corporation  for 
the  construction  of  a  railroad,  turnpike,  or  other  similar  public 
improvement  had  been  fully  consummated  before  the  passage  of 
the  act.    (22  How.  864.) 
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4.  RETBOAcnyx  statutes. — No  statute,  however  positive  in  its  terms, 

will  be  considered  or  designed  to  interfere  with  existing  contracts, 
unless  such  intention  is  expressly  declared ;  and  courts  will  apply 
new  statutes  to  future  cases  only,  unless  there  is  something  in  the 
very  nature  of  the  case  or  in  the  language  used  which  shows  that 
they  were  intended  to  operate  retroactively.  (Potter's  Dwarris,  162; 
Ck)oley's  Constitutional  Limitations,  870.) 

5.  Where  there  is  dakoer  of  a  misappi^cation  of  funds  sub- 

scribed, a  court  of  equity,  and  it  seems  a  court  of  law,  should 
refuse  to  enforce  a  subscription  until  the  corporation  properly 
secures  the  appropriation  of  the  bonds  or  their  proceeds  in  accord- 
ance with  the  terms  of  the  subscription. 
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5  Oilman,  248,  People,  &c.  v.  Gilmer. 

2  Story's  Equity,  sees.  730,  826,  827. 

8  Bush,  592,  Griffin  v.  Kentucky  Ins.  Co. 

2  Met.  814,  Fry  v.  Lexington  &  Big  Sandy  R  R  Co. 

2  Redfield  on  Railways,  p.  419,  note  17. 

4  Littell,  377,  Mason  v.  Rogers. 
12  Barb.  217,  Bailey  v.  Supervisors  of  Green. 
11  Humphreys,  306,  Johnson  v.  Lucas. 
11  Humphreys,  437,  Gillespie  v.  Woods  &  Douglass. 
22  How.  374,  Aspinwall  v.  Comm'rs  of  Daviess  Co.,  Ind. 
10  B.  Mon.  172,  Phillips  v.  Pope's  heirs. 
40  Cal.  20,  Wright  v.  Orville. 
47  Penn.  359,  Bronson  v.  Philadelphia. 
15  B.  Mon.  340,  Sage  v.  Dillard. 
15  Wallace,  457,  Tomlinson  v.  Jessup. 
15  Wallace,  498,  Miller  v.  State. 
15  Wallace,  500,  Holyoke  Co.  v.  Lyman. 
21  Grat.  (Va.)  593,  Yeaton  v.  Bank  of  the  Old  Dominion. 

JUDGE  LINDSAY  pelivered  the  opinion  op  the  coukt. 

Under  and  by  virtue  of  the  fifteenth  section  of  an  act  of 
the  General  Assembly,  approved  February  24,  1869,  entitled 
"An  act  to  incorporate  the  Cumberland  &  Ohio  Railroad 
Company,"  the, County  Court  of  Washington  County  sub- 
mitted to  the  qualified  voters  of  that  county  a  proposition  to 
subscribe  for  four  hundred  thousand  dollars  of  the  capital 
stock  of  said  company.  A  majority  of  those  voting  pro- 
nounce<l  in  favor  of  the  proposition.  The  county  judge 
afterward  refused  to  make  the  contemplated  subscription  for 
stock,  and  upon  application  by  the  railroad  company  the 
circuit  court  awarded  a  mandamus  compelling  him  to  make 
the  subscription,  and  to  issue  and  deliver  in  payment  thereof 
the  bonds  of  the  county.  Upon  an  appeal  to  this  court  the 
judgment  awarding  the  mandamus  was  affirmed. 
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In  obedienoe  thereto  the  coontj  judge,  aoting  for  and  in 
behalf  of  the  county,  made  the  subscription,  and  proceeded  to 
issue,  and  did  issue  and  deliver  to  the  company,  the  bonds 
of  the  county,  to  an  amount  slightly  exceeding  one  hundred 
thousand  dollars.  He  then  refused  to  deliver  the  bonds 
necessary  to  pay  the  balance  due  and  owing  by  the  county 
on  the  subscription,  and  thereupon  the  company  instituted  in 
the  circuit  court  a  supplemental  action,  in  which  it  set  up  such 
refusal,  and  prayed  a  peremptory  order  requiring  the  county 
judge  to  fully  execute  the  original  judgment  by  issuing  and 
delivering  the  bonds  of  the  county  to  the  full  amount  of  the 
capital  stock  subscribed  for. 

A^  matter  of  defense  to  this  supplemental  action  the  county 
judge  states : 

First — ^That  since  the  affirmance  of  the  judgment  awarding 
the  mandamus,  and  since  the  subscription  for  stock  was  tnade 
and  a  number  of  bonds  issued  and  delivered,  Uriah  Shumaker 
and  divers  other  tax-payers  of  Washington  County  instituted 
tiieir  action  in  equity  in  the  Washington  Circuit  Court ;  that 
be  was  made  a  party  defendant  to  that  action,  and  was  by  an 
order  of  injunction  therein  obtained  enjoined  and  restrained 
from  proceeding  further  to  deliver  to  the  company  the  bonds 
of  the  county  in  payment  of  its  subscription  for  stock,  and 
that  said  order  of  injunction  still  remains  in  full  force  and 
effect. 

8eo<md — ^He  alleges  that  neither  the  company  nor  its  presi- 
dent nor  its  directors,  nor  any  of  them,  have  executed  to 
Washington  County  the  bond  required  in  such  cases  by  thp 
provisions  of  '^An  act  for  the  protection  of  counties,  cities, 
etc.,  subscribing  for  stock  in  railroads,  turnpikes,  and  other 
improvements."     (General  Statutes,  p.  843.) 

Upon  hearing,  the  circuit  court  refused  the  relief  asked  by 
the  railroad  company,  and  dismissed  its  petition;  and  from 
that  judgment  this  appeal  is  prosecuted. 
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The  compaDy  was  not  made  a  party  to  the  suit  of  Shumaker 
and  his  associates^  and  they  neither  enjoined  nor  sought  to 
enjoin  it  from  enforcing  the  mandamus  that  had  been  awarded 
in  its  favor.  Upon  its  own  motion  appellant  was  made  a  party 
defendant  to  their  suit;  but  afterward  the  action  was  removed 
by  change  of  venue  to  the  Boyle  Circuit  Courts  and  that  court, 
upon  the  motion  of  the  plain ti£&,  set  aside  the  order  making 
it  a  party.  But  it  thereafter  made  an  order  requiring  them  to 
make  it  a  party ;  whereupon  they  amended  their  petition,  and 
upon  various  grounds,  and  for  numerous  reasons  stated  at 
lengthy  they  asked  the  court  to  render  a  judgment  declaring 
the  charter  of  the  company  forfeited,  and  depriving  it  of  all 
such  rights,  privileges,  and  franchises  as  it  may  have  thereto- 
fore possessed;  but  they  fail  to  ask  that  it  shall  be  restrained 
from  proceeding  to  have  the  judgment  in  the  Washington 
Circuit  Court  awarding  the  mandamus  enforced  against  the 
county  judge. 

In  response  to  a  rule  against  them  to  show  cause  against 
being  required  to  execute  to  the  company  a  bond  of  indem- 
nity on  account  of  their  injunction  against  the  county  judge, 
the  plainti£&  insist  '^  that  the  said  railroad  company  is  not 
enjoined  from  doing  any  thing,  or  the  performance  of  any  act 
they  have  power  to  perform;"  and  that  in  view  of  that  fact 
the  company  has  no  right  to  demand  the  execution  of  the 
bond. 

This  branch  of  appellee's  defense  presents  this  state  of  case. 
He  (the  county  judge)  is  enjoined  and  restrained  from  obey- 
ing a  writ  of  mandamus  awarded  s^inst  him  by  a  court  of 
competent  jurisdiction,  while  the  party  plaihtifiT  in  the  action 
in  which  the  mandamus  was  awarded  is  left  free  to  insist  that 
it  shall  be  enforced. 

The  order  of  injunction  interposes  no  obstacle  to  the  power 
of  the  circuit  court  to  enforce  compliance  with  its  judgment. 
It  is  not  addressed  to  that  court,  and  does  not  affect  to 
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interfere  with  it.  The  chancellor  does  not  assume  to  have 
power  to  inhibit  the  common-law  court  from  exercising  its 
jurisdiction  to  enforce  its  own  judgments;  and  even  if  he  so 
assumed^  he  does  not  in  this  case  attempt  to  exercise  any 
such  power. 

That  Shumaker  and  his  co-plaintifiJB,  upon  the  presentation 
of  a  proper  state  of  case^  might  have  obtained  an  injunction 
prohibiting  the  railroad  company  from  enforcing  its  judgment 
against  the  county  judge  is  not  denied;  but  appellant  insists 
that  as  they  have  left  it  free  to  ask  the  enforcement  of  its 
judgment^  and  as  the  circuit  court  has  the  undoubted  power 
to  afford  it  the  relief  asked^  it  should  not  be  turned  out  of 
court  because  the  public  officer  directed  by  that  judgment  to 
do  and  perform  certain  ministerial  acts  has  been  enjoined  and 
restrained  at  the  suit  of  third  parties  from  yielding  obedience 
to  the  mandamus.  Upon  the  other  hand^  the  county  judge 
claims  that  the  peremptory  order  to  issue  and  deliver  the 
bonds  should  not  be  made^  because  he  can  not  obey  it  with- 
out disobeying  the  order  of  injunction,  nor  refuse  to  obey  it 
without  committing  a  contempt  of  the  circuit  court ;  and  he 
insists  that  no  steps  should  be  taken  to  enforce  the  mandamus 
until  the  matters  in  litigation  in  the  suit  pending  in  the  Boyle 
Circuit  Court  shall  be  finally  disposed  of. 

A  peremptory  mandamus  against  the  commissioners  of 
Wyandotte  County  to  compel  them  to  subscribe  for  stock 
in  the  Ohio  &  Indiana  Railroad  Company  was  refused  by 
the  Supreme  Court  of  Ohio,  upon  the  ground  that  before 
the  application  therefor  was  made  the  commissioners,  at  the 
suit  of  certain  tax-|>ayers  of  the  county,  had  been  perpet- 
ually enjoined  from  making  the  subscription.  The  court 
holding  that  although  the  railroad  company  was  not  a  party 
to  the  suit,  and  not  bound  by  the  judgment  therein,  still 
it  was  precluded  from  having  relief  afforded  it  through  the 
peculiar  remedy  of  a  writ  of  mandamus.     (Ohio  &  Indiana 
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Railroad  Company  v.  CJommissioners  of  Wyandotte  County, 
7  Ohio  St.  278.) 

In  Ex  parte  Fleming  (4  Hill,  582)  the  Supreme  Court  of 
New  York  refused  a  peremptory  mandamus  to  compel  an  in- 
ferior court  to  enforce  its  own  judgment,  upon  the  ground  that 
the  judge  thereof  had  been  enjoined  and  restrained  from  en- 
forcing it  by  the  judge  of  the  District  Court  of  the  United 
States,  the  court  saying  that  ''  it  is  true  that  courts  of  law  do 
not  hold  themselves  restrained  by  injunction  from  proceeding, 
nor  should  any  officer  be  thus  restrained  while  acting  as  a 
judge.  But  no  court  ought  to  compel  either  judicial  or  min- 
isterial officers  to  put  themselves  in  positive  conflict  with  the 
writ  or  orders  of  another  court.''  Said  court  further  held 
that  "the  mandamus  is  a  prerogative  writ,  which  we  have  the 
power  to  issue  or  withhold,  according  to  our  own  discretion ; 
and,  independently  of  other  questions,  it  would  be  very  indis- 
creet to  place  the  judge  between  two  fires,  afi  we  should  do  by 
granting  the  motion."  This  was  the  substantial  reason  given 
by  the  Supreme  Court  of  Ohio  for  refusing  the  mandamus 
against  the  commissioners  of  Wyandotte  County. 

It  is  to  be  observed  that  in  these  cases,  and  in  fact  in  all 
the  cases  to  which  our  attention  has  been  called,  the  courts 
of  equity  had  obtained  jurisdiction,  and  orders  of  injunction 
had  been  sued  out  before  the  mandamus  was  asked  for,  and  in 
this  material  point  they  each  and  all  differ  from  the  case  under 
consideration. 

Under  our  system  of  procedure  we  have  no  other  than  per- 
emptory writs  of  mandamus.  Instead  of  the  alternative  writ, 
the  plaintiff,  upon  his  petition  and  notice,  moves  at  once  for  a 
peremptory  mandamus,  and  thereupon  the  court  hears  and  de- 
termines all  questions  of  law  and  fact  arising  on  the  motion, 
and  the  order  granting  or  refusing  the  mandamus  is  the  final 
order  in  the  proceeding.  (Sections  523  and  524,  Civil  Code 
of  Practice.) 
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The  mandamus  awarded  in  the  action  of  the  railroad  com- 
pany against  the  county  judge  was  peremptory  in  its  nature. 
It  left  that  officer  no  discretion  whatever.  He  was  bound  to 
proceed  at  once  to  execute  the  judgment  of  the  court.  The 
moment  he  refused  obedience  he  was  guilty  of  a  contempt,  and 
was  liable  to  be  proceeded  against  by  attachment. 

The  supplemental  proceeding  was,  in  effect,  merely  a  rule 
against  the  county  judge  to  show  cause  why  he  should  not  be 
attached  for  disobedience  to  the  mandamus. 

The  fact  that  an  order  of  injunction  is  in  full  force 
against  a  party  about  to  be  attached  for  disobedience  to  a 
mandamus  might,  and  in  many  cases  would,  afford  a  reason  for 
delay  in  resorting  to  the  process  of  attachment;  but  such  fact 
can  not  justify  a  court  of  law  in  absolutely  refusing  to  enforce 
its  own  judgment.  As  we  have  already  seen,  courts  of  equity 
do  not  claim  to  have  power  to  enjoin  courts  of  law  from  'pro- 
ceeding to  judgment  in  actions  in  which  they  have  jurisdic- 
tion, nor  from  enforcing  by  appropriate  process  the  judgments 
they  have  jurisdiction  to  render.  Having  no  such  powers, 
courts  of  equity  can  not  accomplish  the  same  end  by  seizing 
and  punishing  an  officer  who,  as  in  this  case,  is  l^eing  used  as 
the  mere  instrument  by  which  the  court  of  law  is  enforcing  its 
judgment.  If  the  Boyle  Circuit  Court  can  rightfully  operate 
upon  and  control  the  action  of  the  county  judge  by  and  through 
its  writ  of  injunction,  it  will  thereby  as  effectually  enjoin  the 
Washington  Circuit  Court  as  if  its  process  had  been  directed 
to  and  served  upon  the  judge  of  that  court. 

We  must  assume  that  if  the  county  judge  had  at  once  made 
application  to  the  Boyle  Circuit  Court  to  be  relieved  from  the 
novel  attitude  in  which  the  order  of  injunction  sued  out  by 
Shumaker  and  others  had  placed  him,  the  injunction  would 
have  been  dissolved  as  to  him  at  once,  or  else  he  would  have 
been  protected  against  the  consequences  that  might  other- 
wise follow  obedience  to  it,  by  the  chancellor  compelling  the 
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plaintiffs  to  enjoin  the  railroad  company  from  proceeding  to 
enforce  the  mandamus  against  him. 

But  it  appears  that  the  process  in  the  suit  of  Shumaker^  &c.^ 
was  served  on  the  county  judge  on  the  4th  day  of  April,  1873, 
and  that  up  to  the  6th  day  of  March,  1874,  he  had  not  an- 
swered nor  taken  any  steps  whatever  to  relieve  himself  from 
the  embarrassing  attitude  in  which  the  order  of  injunction 
had  placed  him.  Under  such  circumstances  he  could  not 
claim  even  indulgence,  either  at  the  hands  of  the  railroad 
company  or  of  the  circuit  court;  and  as  the  company  had  not 
been  enjoined  from  enforcing  the  mandamus,  and  as  the  circuit 
court  had  the  undoubted  right  to  compel  obedience  to  it,  the 
existence  of  the  order  of  injunction  interposed  no  legal  ob- 
stacle to  the  granting  of  the  relief  sought  in  the  supplemental 
action. 

This  conclusion  renders  it  necessary  that  the  provisions  of 
the  act  of  the  9th  of  April,  1873,  shall  be  considered.  Not- 
withstanding the  inartificial '  manner  in  which  that  act  is 
drawn,  and  the  want  of  accuracy  and  precision  in  the  lan- 
guage in  which  it  is  couched,  we  see  no  insuperable  difficulty 
in  the  way  of  ascertaining  the  intention  of  the  legislature. 
The  preamble  sufficiently  indicates  the  evils  intended  to  be 
remedied,  and  the  means  provided  can  be  understood  and 
applied. 

The  corporation  or  the  person  by  whom  a  railroad,  turn- 
pike road,  or  other  public  improvement  is  being  constructed, 
before  receiving  the  money  or  bonds  of  a  county,  city,  town, 
or  precinct  that  may  have  been  voted  or  appropriated  to  the 
construction  of  any  such  improvement,  is  required  to  execute 
to  the  commonwealth  a  bond  with  good  security,  conditioned 
that  such  corporation  or  person  will  honestly  and  faithfully 
appropriate  the  money  or  bonds  delivered  to  the  object  for 
which  such  money  or  bonds  may  have  been  voted  or  appro- 
priated.   To  the  extent  that  the  bonds  required  by  this  act  will 
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indemnify  counties^  cities^  towns^  and  precincts  against  the 
application  to  other  than  the  purposes  intended  the  bonds  or 
money  that  they  have  voted  or  appropriated  to  the  construc- 
tion of  a  public  improvement,  it  will  make  them  preferred 
holders  of  stock  in  the  corporation  engaged  in  the  construction 
of  such  improvement;  and  although  their  stock  may  be  ren- 
dered worthless  by  the  misapplication  of  their  money,  or  by 
its  loss  through  the  dishonesty  of  irresponsible  officers  to  whom 
it  may  be  intrusted  by  the  corporation  or  person  to  whom  it 
is  paid,  they  may  recover  it  back  by  suits  upon  the  bonds 
required  to  be  executed  for  their  benefit  and  protection. 

But  a  careful  consideration  of  the  act  satisfies  us  th^t  it 
can  not  be  applied  to  the  contract  of  subscription  entered  into 
by  the  county  of  Washington  and  the  railroad  company. 
Long  anterior  to  its  passage  the  contract  between  the  county 
and  the  company  had  been  perfected  and  completed.  The 
company  was  entitled  to  demand  the  bonds  of  the  county  to 
an  amount  equal  to  the  stock  subscribed  for,  and  its  rights  in 
this  regard  were  absolute  and  unconditional. 

If  it  can  now  be  required  to  execute  the  bond  provided  for 
by  the  act  in  question,  it  is  because  that  act  has  the  force  and 
efiect  of  injecting  into  what  was  before  its  passage  a  perfect 
and  complete  contract  a  condition  materially  affecting  the 
obligations  thereof,  and  imposing  upon  one  of  the  parties 
without  its  consent  a  duty  not  contemplated  by  either  at  the 
time  the  contract  was  entered  into,  and  this  will  have  been 
done  af^er  a  court  of  competent  jurisdiction  has  determined 
the  rights  of  the  parties,  and  is  actually  engaged  in  enforcing 
those  rights. 

But  it  is  claimed  that  under  the  reservations  of  power  con- 
tained in  the  act  of  February  14, 1856,  the  legislature  has  full 
and  complete  power  to  so  amend  the  charter  of  the  company 
as  to  accomplish  the  result  indicated.  We  need  not  discuss 
the  power  of  the  legislature  under  the  provisions  of  that  act. 
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The  existence  or  non-existence  of  the  power  claimed  for  it  by 
appellee  is  a  matter  of  no  importance^  so  far  as  the  qaestions 
involved  in  this  controversy  are  concerned.  It  is  manifesjb 
that  the  act  of  April  9^  1873^  is  not  and  was  not  intended  to 
be  understood  as  an  amendment  to  the  charter  of  that  or  any 
other  corporation. 

It  is  a  general  law  applicable  to  all  persons  and  corpora- 
tions coming  within  its  provisions^  and  may  be  enforced  in  all 
cases  in  which  a  county,  city,  town,  or  precinct  has  voted  or 
appropriated  money  or  bonds  to  the  construction  of  a  railroad, 
turnpike  road,  or  other  kindred  public  improvement,  unless 
before  its  passage  the  contract  between  the  person  or  cor- 
poration and  the  county,  city,  town,  or  precinct  had  been 
fully  consummated.  (Aspinwall  v.  Commissioners  of  Daviess 
County,  22  How.  U.  S.  Supreme  Court  Eep.  364.) 

But  it  has  no  application  in  this  case,  because  before  its 
passage  the  subscription  for  stock  had  been  made ;  the  contract 
had  become  binding  upon  the  county,  on  the  one  side,  to  take 
the  stock  and  pay  the  bonds,  and  upon  the  company,  on  the 
other,  to  issue  to  it  the  C/Crtificates  of  stock  and  accept  the 
bonds  in  payment  of  the  subscription. 

Whatever  may  be  the  power  of  the  legislature  to  pass  retro- 
active laws,  there  is  a  rule  of  construction  of  universal  appli- 
cation by  which  all  laws  must  be  tested,  before  the  courts  will 
hold  them  to  be  retroactive  in  their  operation,  and  that  is 
that  no  statute,  however  positive  it  may  be  in  its  terms,  will 
be  construed  as  designed  to  interfere  with  existing  contracts, 
unless  such  intention  is  expressly  declared;  and  courts  will 
apply  new  statutes  only  to  future  cases  unless  there  is  some- 
thing in  the  very  nature  of  the  case  or  in  the  language  used 
which  shows  that  they  were  intended  to  operate  retroactively. 
(Potter's  Dwarris  on  Statutes  and  Constitutions,  page  162, 
note  9 ;  Cooley's  Constitutional  Limitations,  370,  and  authori- 
ties cited.) 
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Cumberland  &  Ohio  R.  R.  Co.  t.  Judge  of  Washington  County  Court. 

Tested  by  this  rule  of  construction,  it  is  plain  that  this  act 
was  intended  to  apply  to  contracts  not  fully  consummated  at 
the  time  of  its  enactment. 

There  is  another  view  of  this  question  which  it  is  proper 
that  we  shall  notice.  It  was  urged  in  argument  that  the 
statute  merely  gives  to  the  county  the  protection  or  indem- 
nity to  which  in  equity  it  would  be  entitled,  independent  of 
its  provisions. 

We  do  not  doubt  that  a  state  of  case  might  be  presented  to 
a  court  of  equity  that  would  authorize  its  interposition  in  be- 
half of  the  county,  and  we  are  not  prepared  to  say  that  in  such 
a  case  a  court  of  law  might  not  refuse  the  character  of  relief 
here  sought  against  the  county  until  the  company  had  properly 
secured  the  appropriation  of  the  bonds  or  their  proceeds  in 
exact  accordance  with  the  terms  of  the  subscription.  But  no 
such  case  is  presented  by  the  answer  of  the  appellee.  He  does 
n(]§  intimate  that  the  corporation  has  violated  or  is  about  to 
violate  its  trust  in  the  general  application  of  its  funds,  or  that 
the  proceeds  of  the  bonds  received  from  Washington  County 
have  not  been  applied  in  the  manner  stipulated  for  in  the 
contract  of  subscription,  nor  that  he  has  reason  to  fear  or 
does  fear  a  misapplication  of  the  proceeds  of  the  bonds  now 
demanded. 

Upon  the  whole  case,  we  are  satisfied  that  the  circuit  court 
erred  in  overruling  the  demurrer  to  the  appellee's  answer,  and 
also  in  dismissing  appellant's  petition. 

The  judgment  is  reversed,  and  the  cause  remanded  with  in- 
structions to  sustain  the  demurrer  to  appellee's  answer,  and  for 
further  proceedings  consistent  with  this  opinion. 


Digitized  by 


Google 


576  BUSH'S  REPORTS.  [vol.  x. 

Bradshaw  r.  Common  wealth. 
Cabb  27— indictment— Feb.  6. 

Bradshaw  v.  Commonwealth. 

APPEAL  FROM  PAYETTE  CIRCUIT  COURT. 

1.  Hearsay  evidence  is  ikcompetext,  as  a  general  rule,  to  estab- 

lish any  specific  fact  which  in  its  nature  is  susceptible  of  being 
proved  by  witnesses  who  can  speak  from  their  own  knowledge. 
(1  Greenleaf  on  Evidence,  99.) 

2.  What  is  part  of  the  res  qesttm, — Contemporaneous  expressions 

of  the  assailant  or  of  his  coadjutors,  or  of  the  deceased  in  cases 
of  homicide,  may  be  proved  for  the  purpose  of  illustrating  the 
character  or  quality  of  the  act;  but  cries  or  exclamations  of  by- 
standers in  no  way  acting  in  concert  with  either  of  the  parties  to 
the  transaction  do  not  constitute  part  of  the  res  gesUe, 

Morton  &  Parker,  1  _ 

WM.fl.HoLT,     .     ./ ForAppell^t, 

cited 

Eoscoe's  Criminal  Evidence,  pp.  22,  23. 
1  Taylor  on  Evidence,  sees.  199,  738-40. 
1  Greenleaf  on  Evidence,  sec.  108. 
1  Phillips  on  Evidence,  p.  160. 
1  Wharton's  Criminal  Law,  sees.  629,  630,  662. 
3  Sumner,  12,  United  States  v.  Howard. 
14  New  Hampshire,  353,  Tenney  v.  Evans. 
16  B.  Mon.  206,  Clark  v.  Commonwealth. 

John  Rodman,  Attorney-Greneral,  ....     For  Appellee. 

JUDGE  LINDSAY  delivered  the  opinion  of  the  court. 

Jack  Bradshaw,  who  was  indicted  in  the  Fayette  Circuit 
Court  for  the  murder  of  John  Pearson,  was  tried  and 
convicted  of  manslaughter,  and  sentenced  to  five  years'  im- 
prisonment in  the  peuiitentiary.  The  indictment  charges  that 
Bradshaw  killed  Pearson  "by  shooting  him  with  a  loaded 
pistol,  and  throwing  his  body  from  a  railroad  train  while  in 
motion/' 
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There  is  some  contrariety  of  testimony  as  to  whether  there 
was  or  not  a  pistol  fired  at  the  time  of  the  alleged  murder^ 
and  also  as  to  whether  deceased  fell  or  was  thrown  from  the 
train.     The  accused  and  the  deceased,  with  other  persons,  were 
on  the  platform  of  a  coach  constituting  one  of  a  train  of  cars 
on  the  Lexington  &  Big  Sandy  Railroad.     The  theory  of  the 
prosecution   is   that  Bradshaw  first  shot   Pearson   and   then 
threw  him  from  the  moving  train.     His  body  was   crushed 
and  mangled  by  the  wheels  of  the  cars,  which   passed  over 
him.     Upon  the  trial  witnesses,  who  were  inside  of  the  coach"  ^ 
immediately  in  rear  of  the  platform  from  which  Pearson  fell 
or  was  thrown,  were  allowed  to  state  that  just  at  the  time 
of  the  supposed   killing   they  heard   cries    from   persons  on 
the  platform   that   "Bradshaw  has   shot  him!"    "Bradshaw  | 
has  pushed   him   off!"  "Jack   Bradshaw   has   killed  him!"/ 
The  accused  objected  to   the   admission   of  this  testimony,  I 
and  excepted  to  the  decision  of  the  court  in  overruling  hisi 
objections. 

We  are  of  opinion  that  this  testimony  was  inadmissible.  • 
It  is  clearly  hearsay,  and  does  not  fall  within  any  of  the 
exceptions  to  the  general  rule,  that  hearsay  evidence  is  in- 
competent to  establish  any  specific  fact  which  in  its  nature  is 
susceptible  of  being  proved  by  witnesses  who  can  speak  from7 
their  own  knowledge.     (1  Greenleaf  on  Evidence,  99.) 

The  cries  or  exclamations  allowed  to  be  proved  did  not  ^; 
proceed  from  either  one  of  the  parties  engaged  in  the  trans-  / 
action,  nor  from  any  one  acting  in  concert  with  either  of  them. 
They  do  not  constitute  part  of  the  res  gestoB,  Contemporaneous 
expressions  or  exclamations  of  the  assailant  or  of  his  coad- 
jutors, or  of  the  deceased  in  cases  of  homicide,  may  be  proved 
for  the  purpose  of  illustrating  the  character  or  quality  of  the 
act.  In  the  case  of  Lord  George  Gordon  the  cries  of  persons 
constituting  the  mob  by  which  he  was  accompanied,  and 
which  recognized  him  as  its  leader,  were  admitted  to  show 
Vol.  X.— 38 


Digitized  by 


Googk 


678  BUSH'S  REP0BT8.  [voi^  x. 

Love  Y.  Cammings. 

that  his  intentions  were  unlawful  and  traitorous;   but  they 

were  held  admissible  because  they  were  uttered  by  parties 

who  were  themselves  participants  in  the  riotous  and  disorderly 

proceedings  charged  to  have  been  instigated  by  the  accused. 

.r     We  are  aware  of  no  case  in  which  it  was  held  that  the  cries 

I  or  exclamations  of  persons  in  no  way  connected  with  the  main 

I  fact  were  admissible  as  part  of  the  res  geg^.     If  either  party 

is  desirous  of  making  available  the  &ct8  known  to  such  third 

persons^  they  must  be  put  upon  the  witness-stand  to  prove  not 

\what  they  said  at  the  time  of  the  transaction^  but  what  they 

then  saw  or  heard.     (1  Greenleaf  on  Evidence,  section  108 ; 

Poscoe's  Crim.  Evidence,  pp.  20,  21 ;  1  Taylor  on  Evidence, 

^section  531.) 

We  see  no  valid  objection  to  any  other  of  the  rulings  of 
the  circuit  court;  but  for  the  error  in  admitting  incompetent 
testimony  the  judgment  of  conviction  must  be  reversed. 

The  cause  is  remanded  for  a  new  trial  upon  principles  not 
inconsistent  with  this  opinion. 


Casb  ^-petition  EQIHTY— Fbb.  6. 

\ 

Love  V.  Cummings. 

APPEAL  FBOM  LOUISVILLE  CHANCERY  OOUKT. 

1.  Competency  op  wttkesses — Interest. — ^No  case  can  arise  where 

one  party  to  an  issue  is  allowed  to  testify  as  to  matter  affecting  his 
adversary,  and  the  latter  is  not  permitted  to  testify  as  to  the  same 
matter. 

2.  Where  a  party  is  constructively  served  with  process. — One 

of  two  partners  mortgaged  his  interest  in  the  partnership  property 
and  left  the  state,  and  the  mortgagee  brought  suit  to  foreclose 
against  him  by  coDStmctive  service,  and  his  partner  by  actual  serrioe 
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of  prooeBB.  The  latter  answered,  alleging  an  indebtedness  to  himself 
by  the  firm  on  account  of  advances,  for  which  he  claimed  a  prior 
lien  on  the  partnership  property.  Hddy  that  as  between  the  mort- 
gagee and  this  remaining  partner  the  latter  was  a  competent  witness 
to  prove  the  nature  and  extent  of  his  claim;  but  neither  be  nor 
the  mortgagee  was  a  competent  witness  as  against  the  defendant 
constructively  served.    (Sec.  27,  chap.  87,  General  Statutes.) 


N  C.  Spencer,  \  i?      a       n    x 

3.  Davis,    .    .) For  Appellant, 


John 

CITED 

General  Statutes,  chapter  37,  section  27. 
2  Peters,  662,  Wilkinson  v.  Leland,  Ac. 

4  Gill  &  Johns.  4,  Canal  Co.  v.  Railroad  Co. 
6  Paige,  328,  Varick  v.  Bri^;s. 

1  Acts  of  1871-72,  pages  9-12,  section  6. 
10  B.  Mon.  429,  Hynes  v.  Stewart  &  Owens. 

8BYMOUB  &  Abbott,    ........     For  Appellee, 

CITED 
General  Statutes,  chapter  37,  section  27. 
Civil  Code,  section  864. 
6  Green  (N.  J.)  838,  Uhler  v.  Semple. 
6  B.  Mon.  400,  Bodes  v.  Rodes. 

5  Dana,  538,  Kimberlin  v.  Paris. 
1  Met  895,  Brandies  v.  Stewart. 

16  Indiana,  55.  19  Indiana,  889. 

JUDGE  PBYOB  dei<iterbd  the  opinion  of  the  court. 

The  only  question  presented  for  consideration  in  this  case 
arises  upon  the  oonstruction  given  by  the  court  below  to  the 
27th  section  of  the  chapter  on  "  Evidence  "  (General  Statutes, 
page  414). 

This  section  is  as  follows:  *'No  person  shall  be  deemed 
oompetent  to  testify  in  behalf  of  his  own  interest,  and  against 
the  interest  of  an  adverse  party,  in  any  action  or  special  pro- 
ceeding in  which  such  adverse  party  is  not  before  the  court 
otherwise  than  by  constructive  servioe.^^ 

The  appellant  Henry  Love  and  Samuel  Gilbert  were 
engaged  as  partners  in  the  making  and  sale  of  brick,  and 
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owned  in  partnership  all  the  machinery  necessary  for  that 
purpose.  Gilbert  borrowed  of  the  appellee  Cammings  six 
hundred  and  twenty-seven  dollars  on  his  individual  acooant, 
and  in  order  to  secure  the  appellee  executed  to  her  a  mort- 
gage on  his  undivided  half  of  the  partnership  property.  The 
enterprise  proved  disastrous  as  between  these  partners,  and 
Gilbert  left  the  state,  his  partner  retaining  the  possession 
of  the  partnership  effects.  The  appellee  filed  her  petition 
in  equity  to  foreclose  the  mortgage,  making  both  Love  and 
Gilbert  defendants,  proceeding  against  the  latter  as  a  non- 
resident. 

Love,  the  appellant,  answered  the  petition,  admitting  that 
by  the  terms  of  the  partnership  Gilbert  was  entitled  to  an 
equal  interest  with  himself,  but  alleging  that  he  had  made 
advances  for  the  firm  exceeding  greatly  the  amount  for  which 
he  was  liable  as  between  himself  and  partner,  and  claiming 
a  superior  lien  by  reason  of  these  advances  to  that  asserted 
by  the  appellee.  He  makes  his  answer  a  cross-petition  against 
Gilbert,  and  asks  for  a  settlement  of  the  partnership  accounts 
and  for  a  judgment  against  Gilbert,  and  that  his  interest  in 
the  partnership  effects  be  made  liable  therefor.  He  also 
proceeds  against  Gilbert  as  a  non-resident. 

By  the  contract  of  partnership  the  appellant  was  to  keep 
the  books,  and  to  share  equally  the  loss  and  profits.  The 
appellant  produced  the  books  of  the  firm  and  some  accounts 
paid  by  him,  evidencing  his  claim  against  the  partnership, 
and  also  gave  his  deposition  that  identified  the  books,  and 
conducing  to  establish  his  defense.  The  deposition  of  the 
appellant  was  excepted  to  by  the  appellee,  and  the  exceptions 
sustained.  The  case  was  referred  to  the  commissioner  to  settle 
the  partnership  accounts ;  and  the  appellant,  as  he  states,  being 
unable  to  identify  the  books  of  the  firm  in  any  other  manner 
than  by  his  deposition,  produced  no  evidence  before  the  com- 
missioner, and  a  judgment  was  rendered  subjecting  the  one 
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half  interest  of  Gilbert  to  the  payment  of  appellee^s  debt 
secured  by  the  mortgage. 

The  appellant  complains  of  the  judgment^  and  insists  that 
he  was  a  competent  witness  as  between  himself  and  the  mort- 
gagee (the  appellee).  No  issae  was  made  on  the  cross-petition 
by  any  answer  or  appearance  on  the  part  of  the  non-resident 
partner^  and  therefore  no  exception  was  or  could  have  been 
taken  in  his  behalf  to  the  deposition  of  appellant;  still  no 
judgment  could  have  been  rendered  against  the  non-resident 
on  the  testimony  of  the  appellant  alone^  who  was  the  plain- 
tiff in  the  cross-petition,  as  Gilbert  was  only  constructively 
summoned. 

It  is  maintained  by  counsel  for  appellee  that  before  the 
appellant  can  assert  his  prior  lien,  if  any  he  has  against  her, 
he  must  first  establish  its  validity  as  against  the  non-resident 
partner;  and  not  being  competent  to  testify  against  him,  is 
incompetent  to  testify  against  her.  As  between  the  mort- 
gagee and  appellant,  the  one  is  a  competent  witness  against 
the  other.  If  the  non-resident  partner  was  not  a  party  to  the 
action  or  defendant  to  the  cross-petition,  the  appellant  would 
certainly  be  competent  as  between  himself  and  the  appellee 
to  show  that  he  had  even  purchased  out  the  interest  of  his 
partner,  or  had  made  such  advances  as  gave  him  a  superior 
Uen ;  and  his  being  made  a  party  does  not  destroy  his  compe- 
tency in  any  issue  made  between  the  appellee  and  the  appellant 
in  the  original  action,  in  regard  to  which  either  could  testify. 
If  one  can  testify,  the  other  must  be  allowed  the  same  right. 
No  case  can  arise,  upon  a  proper  construction  of  the  statute, 
where  one  party  to  an  issue  is  allowed  to  testify  as  to  matters 
affecting  his  adversary,  and  the  mouth  of  the  latter  is  to  remain 
closed  with  reference  to  the  same  matters. 

The  appellee  (mortgagee)  is  by  reason  of  the  mortgage  the 
assignee  of  the  one  half  interest  of  the  non-resident  partner  in 
the  chattels  belonging  to  the  partnership,  and  holds  her  lien 
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on  this  interest  as  against  the  non-resident  until  her  debt  is 
paid ;  and  in  attempting  to  enforce  this  lien  is  in  fact  assert^ 
ing  a  daim  to  that  ezteat  in  favor  of  the  non-resident  partner. 
The  claim  of  the  appellant  as  partner  is  admitted  in  the  plead- 
ings^ and  the  extent  of  his  interest  questioned  only. 

The  mortgagee  in  this  case  was  and  is  competent  as  be- 
tween herself  and  appellant  to  prove  the  extent  and  nature 
of  Gilbert^s  interest  in  the  partnership,  or  to  show  that  ap- 
pellant has  divested  himself  of  all  interest  by  selling  to  Gil- 
bert^ or  that  the  latter^  by  reason  of  advances,  is  entitled  to 
the  whole  proceeds  of  the  partnership  effects ;  and  if  so,  we 
can  not  see  the  reason  for  requiring  the  appellant  to  remain 
silent  as  to  the  same  matter.  The  mortgagee  can  not  estab- 
lish a  claim  against  Gilbert  by  her  own  testimony,  nor  can 
the  appellant ;  but  either  may  testify  as  to  the  extent  of  his 
interest  so  far  as  it  affects  their  rights,  or  that  of  Gilbert's 
to  the  extent  of  his  transfer  to  appellee.  When  Gilbert's 
assignee  or  mortgagee  attempts  to  assert  her  claim  there  is 
no  reason  why  the  appellant  was  not  competent  to  show  as 
against  both  a  set-off  against  Gilbert,  so  as  to  prevent  a 
recovery  to  that  extent  The  obligor  in  a  note  would  be 
competent  as  against  the  assignee  to  show  payment  or  a 
set-off,  for  the  reason  that  both  are  parties  to  the  action  or 
issue,  and  in  such  cases  each  can  testify.  The  appellee  is 
seeking  to  subject  this  partnership  property  to  the  payment 
of  an  individual  debt  owing  by  one  of  the  partners,  and  by 
reason  of  a  mortgage  on  the  partnership  effects.  The  partner 
in  possession  of  the  property  was  compelled  to  make  the  issue 
or  submit  to  judgment.  If  he  establishes  his  defense  in  show- 
ing a  superior  lien  by  his  own  testimony  or  by  the  books  of 
the  partnership,  identified  by  himself  to  the  satisfaction  of  the 
chancellor,  while  the  court  will  refuse  to  render  any  judgment 
against  the  non-resident,  the  appellee  will  be  required  to  take 
a  judgment  to  sell  subject  to  the  superior  lien  shown  to  exist 
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upon  testimony  competent  as  between  the  two,  and  competent 
also  as  against  the  non-resident  partner  to  the  extent  he  is 
represented  by  his  mortgage. 

Section  439  of  the  Civil  Code,  after  reciting  that  the  state- 
ments contained  in  a  petition  against  a  defendant  construc- 
tively summoned  can  not  be  taken  as  true,  provides :  '^  But 
when  the  plaintiff  files  with  the  petition  his  own  affidavit 
stating  that  any  of  the  allegations  therein  recited  in  the 
affidavit  are  true,  and  known  to  be  so  by  the  defendant,  and 
that  they  can  not  be  proven  or  shown  otherwise  than  by  his 
answer,  so  far  as  affiant  knows  or  believes,  such  allegations, 
unless  denied  by  the  answer,  shall  be  taken  as  true.''  This 
provision  of  the  Code  is  still  in  force.  Prior  to  the  adoption 
of  the  General  Statutes  the  plaintiff  was  incompetent  to  testify 
in  his  own  behalf,  and  section  27  leaves  him,  so  &lt  as  non- 
residents are  concerned,  where  he  stood  prior  to  its  adoption, 
and  no  repeal,  either  expressly  or  by  implication,  of  the  section 
of  the  Code  referred  to  has  been  made.  No  offer  to  file  such 
an  affidavit  was  made  by  the  appellant  in  the  court  below; 
still  his  failure  to  do  so,  if  he  could  have  made  such  a  state- 
ment, ought  not  to  affect  his  rights  on  this  appeal,  when  he 
should  have  been  permitted  to  testify.  No  judgment  is  passed 
upon  the  facts  of  this  case,  as  we  are  satisfied  that  the  case 
should  have  gone  to  the  commissioner  for  a  settlement  of  the 
partnership  accounts.  The  case  is  left  open  for  proof  as  to 
whether  or  not  the  money  was  loaned  on  the  individual  ac- 
count of  Gilbert,  and  not  for  the  purpose  of  the  partnership, 
and  also  upon  the  entire  issue  made  by  the  defense. 

The  judgment  is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
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MoDonald'B  executor  ▼.  UnderhiirB  executor. 


Oabb  2d— petition  equity— Feb.  8. 

McDonald's  executor  v.  Underhiirs  executor. 

APPEAL  EBOM  FAYETTE  OntCUrr  COURT. 

1.  Lex  fori  governs  as  to  statute  op  limitations.— In  the  courts 

of  this  state  its  statutes,  and  not  those  of  the  state  where  the  debt 
was  to  be  paid,  must  control  in  matters  relating  merely  to  the 
remedy,  and  in  no  wise  affecting  the  construction  or  the  obliga- 
tion of  the  contract. 

2.  Obstructing  suit. — Where  one  residing  in  Alabama  and  owing  debts 

in  New  York  absconded  and  took  up  his  residence  in  Kentucky, 
where  he  lived  under  an  assumed  name  for  twenty-five  years, 
unknown  to  his  creditors,  it  is  held  that  they  were  not,  within 
the  meaning  of  the  statute,  prevented  or  obstructed  by  the  fraudu- 
lent change  of  his  name  from  suing  in  this  state.  (Sneed  v.  Hall, 
2  Marsh.  22;  Wilson  v.  Koontz,  7  Cranch,  206.) 

8.  Statutes  op  limitations  literally  construed. — In  construing 
statutes  of  limitations  courts  should  follow  the  literal  expression 
of  the  legislative  will;  and  neither  fraud  nor  mistake  will  be 
allowed  to  modify  this  rule. 

4.  New  promise  to  pay. — Where  a  testator  in  his  will  instructed  his 
executor  to  pay  a  certain  debt  barred  by  limitation,  but  not  to  pay 
interest  thereon,  it  was  not  a  new  promise  to  pay  the  whole  debt, 
and  only  the  principal  can  be  recovered. 

John  B.  Huston, For  Appellant. 

H.  Marshall  Buford, For  Appellee, 
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JUDGE  LINDSAY  delivered  the  opinion  of  the  oomiT. 

Hugh  McDonald,  deceased,  late  of  Fayette  County,  Ky., 
provided  by  his  last  will  and  testament  that  his  executor 
should  pay  off  and  discharge  certain  promissory  notes  "  made 
and  executed  by  one  Hugh  King,  then  of  the  city  of  New 
York,  of  which  said  city  they  bear  date  in  the  years  1834  and 
1835."  Among  said  notes  is  one  described  as  "payable  to 
Waring  &  Underwood,  for  the  sum  of  $ " 

After  fully  describing  each  note  the  testator  continued: 
"All  the  above-named  notes  and  the  payment  of  them  this 
testator  hereby  assumes  and  makes  a  charge  upon  his  said 
estate,  subject  to  this  condition  and  restriction,  to  wit:  My 
hereinafter  named  executor  is  to  pay  off  and  discharge  the  said 
notes  only  upon  their  being  properly  presented  in  the  hands 
of  bona  fide  holders,  and  only  upon  the  notes  themselves 
being  presented,  and  not  upon  presentation  of  copies  of  them, 
nor  of  evidences  of  their  loss  or  destruction.  And  I  further 
make  it  a  condition  that  the  face  only  of  said  notes  be  paid — 
that  is,  the  principal  of  said  notes — and  that  no  interest  be 

paid The  payment  of   said  debts  and  their 

assumption  is  a  matter  of  conscience  with  the  testator,  and 
is  for  peculiar  reasons  known  only  to  my  hereinafter  named 
executor;  and  reposing  trust  and  confidence  in  my  hereinafter 
named  executor,  I  desire  that  he  be  allowed  the  largest  dis- 
cretion in  the  execution  of  the  trust  confided  to  him ;  and  as 
the  name  of  one  of  the  parties  is  now  disremembered,  and 
likewise  the  amounts  of  said  notes,  I  desire  that  he  shall  be 


Digitized  by 


Googk 


BUSH'S  REPORTS.  [vou  x. 

MeDonald^B  exeonUr  t.  VnderfaiU's  ezeeator. 

the  judge  of  the  genuineness  of  the  notes  presented,  of  the 
right  and  identity  of  the  parties  presenting  them,  of  the 
amounts  which  they  respectively  evidenee;  and  I  desire  that 
he  use  all  proper  means  and  efforts  to  diseover  the  parties 
holding  the  same,  and  in  all  things  necessary  to  the  execu- 
tion of  his  trust  be  allowed  the  largest  proper  discretion; 
and  I  charge  him  specially  not  to  pay  any  interest  upon  said 
notes/' 

Dennis  Mulligan  was  nominated  as  executor  of  this  will, 
and  upon  its  probate  by  the  Fayette  County  Court  in  June, 
1870,  he  qualified  as  such^  and  at  (mce  entered  upon  the  dis- 
charge of  his  duties. 

In  November,  1870,  Earle  and  wife,  the  last-named  claim- 
ing to  be  a  devisee  under  the  will,  instituted  their  action 
against  Mulligan,  seeking  a  settlement  of  his  accounts  and  a 
judgment  against  him  for  the  anK>unt  to  which  they  claimed 
Mrs.  Earle  was  entitled  a?  devisee.  Mulligan  made  his  an- 
swer a  cross-petition  against  the  creditors  of  the  testator,  and 
also  asked  a  settlement  of  the  estate. 

In  July,  1871,  Robert  Underbill,  the  executor  of  George 
Underbill,  deceased,  filed  his  answer  and  cross-petition  against 
McDonald's  executor,  setting  up  the  fact  that  as  executor  of 
Greorge  Underbill,  deceased,  he  held  the  note  of  Hugh  King 
for  the  sum  of  f  2,537.49,  bearing  date  August  18,  1835,  due 
ten  months  after  date,  and  payable  to  Waring  &  Underbill. 
He  averred  that  this  is  the  note  mentioned  by  the  testator 
as  having  been  made  payable  to  Waring  &  Underwood,  and 
that  the  name  Underwood  was  used  in  place  of  Underbill  by 
and  through  mistake.  He  further  averred  that  the  Hugh 
King  who  made  and  executed  the  note  and  Hugh  McDonald, 
the  testator,  were  one  and  the  same  person.  He  asked  judg- 
ment for  the  amount  of  his  note,  and  for  interest  from  the 
time  it  became  due.  He  anticipated  the  plea  of  the  statute  of 
limitation,  and  insisted  that  the  running  of  that  statute  bad  all 
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the  while  been  saspended  because  of  the  existence  of  certain 
&cts  stated  at  length,  and  which  will  hereafter  be  noticed. 
He  prayed  further  that  in  the  event  he  could  not  recover  on 
the  note  the  executor  be  required  to  pay  to  him  the  amount 
of  the  principal  of  his  debt,  in  obedience  to  the  r^uirements 
of  the  will. 

Mulligan,  by  his  answer  to  this  cross-petition,  denied  that 
the  cross-plaintiff  was  the  legal  and  bona  fide  holder  of  the 
note,  and  pleaded  and  relied  on  the  lapse  of  time  as  a  bar  to 
a  recovery  on  the  contract  evidenced  by  it. 

Without  discussing  the  facts  proved,  we  do  not  hesitate  to 
decide  that  Underbill's  executor  has  the  legal  right  to  pollect 
the  note ;  that  it  is  one  of  the  notes  referred  to  in  the  will ; 
and  that  Hugh  King  and  Hugh  McDonald  were  one  and  the 
same  person. 

Hugh  King  in  1836  was  doing  business  as  a  merchant  in 
the  states  of  Alabama  and  Georgia.  About  that  time  he  con- 
verted all  his  property  into  money,  and  without  paying  or 
providing  for  the  payment  of  his  debts  removed,  or  rather 
fled,  to  the  city  of  New  Orleans.  In  a  short  time  he  left  that 
city  and  went  to  the  CSty  of  Mexico.  At  or  afl»r  leaving 
New  Orleans  he  changed  his  name  to  Hugh  McDonald.  He 
finally  returned  from  Mexico  to  the  United  States,  and  came 
to  Kentucky  in  1844,  and  in  1845  or  1846  settled  in  Fayette 
County.  He  married,  survived  his  wife,  and  finally  died 
in  the  city  of  Lexington  ^in  1870,  the  owner  of  a  considei^ 
able  estate.  He  was  always  known  in  Kentucky  as  Hugh 
McDonald. 

Underbill's  executor  charges,  and  the  proof  shows,  that 
King  changed  his  name  and  fled  the  country  for  the  fraudu- 
lent purpose  of  preventing  his  creditors  from  collecting  their 
debts;  that  he  remained  continuously  absent  from  the  state 
of  New  York,  where  the  debt  was  contracted  and  was  to  be 
paid;   that  his  said  absence  prevented  the  running  of  the 
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statute  in  that  Btate ;  and  he  claims  that  by  reason  of  these 
facts  the  lapse  of  time  presents  no  bar  to  his  recovery  in  the 
courts  of  Kentucky.  It  is  a  suiBcient  answer  to  this  assump- 
tion that  in  the  courts  of  Kentucky  the  statutes  of  this  state^ 
and  not  those  of  the  state  in  which  the  debt  sued  on  was  to  be 
paid,  must  control  in  matters  relating  merely  to  the  remedy, 
and  in  no  wise  affecting  the  construction  or  the  obligation 
of  the  contract. 

But  appellee  claims  further  that  King  by  his  fraudulent 
change  of  name  put  it  out  of  the  power  of  his  creditors  to  find 
him,  and  thereby  prevented  them  from  suing  him  in  the  courts 
of  Kentucky  until  the  probate  of  his  will  disclosed  facts  that 
put  them  upon  inquiry,  and  led  to  the  discovery  that  he 
was  their  debtor,  and  that  for  this  reason  the  statute  of  this 
state  did  not  commence  to  run  against  his  claim  until  such 
discovery. 

By  section  9,  article  4,  chapter  63,  of  the  Revised  Statutes, 
it  was  provided  that  when  an  action  mentioned  in  section  3 
of  said  chapter  should  accrue  against  a  citizen  of  this  state, 
and  he  by  departing  therefrom,  or  by  absconding  or  con- 
cealing himself,  ^^or  by  other  indirect  meaiv^^^  should  obstruct 
the  prosecution  of  the  action,  the  time  of  the  continuance  of 
such  absence  tyr  obstmction  should  not  be  computed  as  any  part 
of  the  period  within  which  it  might  have  been  commenced. 
This  section  was  substantially  the  same  as  the  ninth  section 
of  the  act  of  1796  and  the  fourteenth  section  of  the  Virginia 
statute  of  limitations,  the  only  difference  being  that  the  de- 
parture referred  to  in  the  Revised  Statutes  was  a  departure 
from  the  state,  while  by  the  act  of  1796  and  by  the  Virginia 
statute  a  removal  from  the  county  as  well  as  from  the  state 
was  sufficient  to  suspend  the  running  of  the  statute. 

Although  the  testator  lived  all  the  while  in  this  state  under 
the  assumed  name  of  Hugh  McDonald,  and  thereby  rendered  it 
practically  impossible  for  his  New  York  creditors  to  find  him, 
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the  proof  does  not  show  that  this  plaintiff  nor  those  through 
whom  he  claims  title  to  the  note  were  at  any  time  after  he 
became  a  citizen  of  this  state  prevented  from  or  obstructed 
in  the  prosecution  of  an  action  against  him  because  of  his 
so  living  under  said  assumed  name. 

The  firm  of  Waring  &  Underbill  failed  in  business  and 
went  out  of  existence  years  before  the  testator  came  to  this 
state.  The  note  on  King  was  regarded  as  so  utterly  worth- 
less that  the  party  who  bought  out  the  firm  assets  either  did 
not  have  his  attention  called  to  it,  or  if  he  did,  he  left  it  in 
the  hands  of  George  Underbill,  the  surviving  partner.  He 
swears  that  he  did  not  know  that  it  constituted  part  of  the 
assets  of  the  insolvent  firm.  For  more  than  thirty  years  the 
note  was  lost  sight  of  entirely,  and  when  discovered  in  1870, 
after  Mulligan  had  advertised  in  the  newspapers  of  the  city 
of  New  York  that  he  was  authorized  to  pay  the  amount  of 
the  principal  thereof,  it  was  found  in  the  state  of  Connecticut 
in  a  package  of  unpaid  notes  left  by  the  creditors  in  the  hands 
of  the  defunct  and  insolvent  firm  of  Waring  &  Underbill. 

The  facts  and  circumstances  in  proof  in  the  cause  not  only 
fail  to  show  that  appellee  or  any  other  holder  of  the  note  had 
at  any  time  been  prevented  or  obstructed  by  the  fraudulent 
change  by  the  testator  of  his  name  from  suing  and  maintain- 
ing an  action  thereon  in  the  courts  of  this  state,  but  tend  to 
show  that  no  attempt  was  made  either  to  find  the  debtor  or 
to  collect  the  debt  aft^er  he  became  a  citizen  of  Kentucky. 
Appellee's  failure  to  show  that  the  testator  obstructed  the 
prosecution  of  an  action  against  him  by  the  "indirect  means" 
of  living  under  an  assumed  name  leaves  his  cause  of  action 
outside  of  the  plain  language  of  the  exception  made  in  sec- 
tion 9,  article  4,  of  the  chapter  of  the  Eevised  Statutes  that 
fixed  the  time  within  which  actions  should  be  instituted  in  the 
courts  of  this  state.  This  conclusion  is  not  the  result  of  a 
strained  or  technical  construction  of  the  statute.     The  ninth 
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section  of  the  aot  of  1796  was  so  constraed  by  this  coart  in 
the  case  of  Sneed  v.  Hall  (2  A.  K.  Marsh.  22),  and  the  foor- 
teenth  section  of  die  Virginia  statute  received  the  same  oon^ 
strnction  from  the  Sapreme  Court  of  the  United  States  in  the 
case  of  Wilson  v.  Koontz  (7  Cranch,  205). 

By  the  plain  language  of  the  statute  it  was  only  when  the 
debtor,  ''by  absconding  or  concealing  himself  or  by  other 
indirect  means,  obdruets  the  prosecution  of  the  custion^'  that  its 
running  was  suspended.  It  was  not  so  where  the  obstruction 
resulted  from  the  debtor's  absence  from  the  state.  It  that  case 
the  time  of  the  continuance  of  the  absence  from  the  state  was 
not  to  be  computed.  In  all  other  oases  it  was  the  time  of  the 
continuance  of  the  obstruction  that  was  to  be  deducted.  This 
distinction,  in  our  opinion,  demonstrates  the  inapplicability  of 
the  cases  relied  on  by  appellee. 

In  construing  statutes  of  limitation  the  courts  have  inclined 
to  follow  the  literal  expression  of  the  legislative  will.  They 
can  not  ingraft  upon  them  exceptions  not  made  by  the  legis- 
lature, and  ought  not  to  so  construe  legislative  exceptions 
as  to  defeat  the  policy  of  such  statutes.  The  public  good 
demands  that  controversies  shall  be  settled  before  the  trans- 
actions out  of  which  they  arise  have  fitded  from  the  memories 
of  those  who  were  conversant  with  them  and  t<heir  attending 
circumstances  in  the  beginning.  We  concur  with  Chancellor 
Kent  that  "it  would  be  impolitic  as  well  as  contrary  to  estab- 
lished rule  to  depart  from  the  plain  meaning  and  literal  ex- 
pression of  the  proviso  in  the  statute  of  limitations."  (Demaret 
V.  Wynkoop,  3  Johnson's  Chancery,  139.) 

Neither  fraud  nor  mistake  will  be  allowed  to  modify  this 
rule  of  construction.  It  would  be  strange  if  fraud  or  mistake, 
from  which  it  does  not  affirmatively  appear  that  an  actual 
injury  has  resulted,  should  be  held  to  suspend  indefinitely 
the  running  of  the  statute  of  limitations,  when  that  statute 
provides  in  express  terms  that  actions  for  relief  against  the 
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direct  consequences  of  fraud  or  mistake  shall  be  brought 
within  ten  years  after  the  making  of  the  contract  or  the 
perpetration  of  the  fraud^  regardless  of  when  the  discovery 
may  have  been  made.  (Revised  Statutes,  section  5,  article  3, 
chapter  63.)  And  it  would  be  stiil  stranger  if  fraud  or  mis- 
take could  keep  alive  a  mere  chose  in  action  for  a  period  of 
time  greater  than  thirty  years — ^the  period  which  by  law  cuts 
off  the  right  to  sue  for  and  recover  real  estate,  even  where 
the  claimant  has  been  all  the  while  laboring  under  a  legal 
disability  to  sue.  (Section  5,  article  1,  chapter  63.)  Yet 
such  would  be  the  result  of  the  doctrine  or  rule  of  con- 
struction insisted  on  with  so  much  earnestness  by  counsel 
for  appellee. 

The  statute  required  appellee  to  sue  on  his  note  within 
fifteen  years  aft^r  his  cause  of  action  first  accrued.  This  he 
fiiiled  to  do.  He  has  also  failed  to  show  an  actual  obstruction 
of  his  right  to  sue  in  the  courts  of  this  state  by  the  fraudulent 
change  of  name  by  his  debtor.  He  has  failed  to  bring  him- 
self within  the  literal  expression  and  plain  meaning  of  the 
proviso,  and  therefore  his  right  of  action  upon  the  note  must 
be  held  to  be  barred  by  the  lapse  of  time. 

The  recognition  by  the  testator  of  the  existence  of  the 
debt,  and  the  provisions  made  for  the  payment  of  the  face 
of  the  note,  will  not  authorize  us  to  imply  therefrom  a  new 
promise  to  pay  the  whole  debt.  His  executor  was  expressly 
inhibited  from  paying  any  part  of  the  accrued  interest,  and 
we  must  go  outside  of  the  will,  and  of  the  statements  therein 
made  to  ascertain  that  the  testator  was  as  matter  of  fact  the 
real  debtor. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  with  instructions  to  direct  the  executor  of 
McDonald  to  pay  to  the  executor  of  Underbill  an  amount 
equal  to  the  principal  of  the  note  sued  on,  with  interest  from 
the  date  of  the  filing  of  the  latter^s  answer  and  cross-petition. 
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Case  80— DISBARRING  ATTORNEY— Feb,  9. 

Baker  v.  Commonwealth. 

APFSAL   FROM    CLAY   CIRCUIT    COURT. 

1.  Disbarring  attorney. — A  proceeding  by  information  presented  in 

the  name  of  the  commonwealth  to  strike  from  the  roll  the  name 
of  an  attorney  for  misconduct  is  in  the  nature  of  a  criminal  pro- 
ceeding, and  sections  9  and  10,  article  4,  chapter  12,  of  the  General 
Statutes,  in  relation  to  the  election  or  appointment  of  a  special 
judge,  is  applicable. 

2.  Name  of  attorney  may  be  stricken  from  roll  for  what 

OFFENSES.  —  When  an  attorney  commits  an  act,  whether  in  the 
discharge  of  his  duties  as  an  attorney  or  not,  showing  such  a 
want  of  personal  or  professional  honesty  as  renders  him  unworthy 
of  public  confidence  it  is  not  only  the  province  but  the  duty  of  the 
court,  upon  a  proper  and  legitimate  presentation  of  the  case,  to 
strike  his  name  from  the  roll  of  attorneys.  It  is  not  necessary  that 
the  offense  should  be  such  as  would  subject  him  to  indictment. 

8.  But  the  character  must  be  bad  in  such  respects  as  shows  the  person 
unsafe  and  unfit  to  be  intrusted  with  the  powers  of  the  profession. 

Indulgence  in  vices  affecting  to  some  extent  the  moral  character, 
but  not  personal  or  professional  integrity,  is  not  a  sufficient  ground. 

4.  A  special  term  op  a  circuit  court  may  be  held  by  the  judge  of 
another  circuit  appointed  and  commissioned  by  the  governor  for 
that  purpose. 

H.  C.  Lilly,    .    . )  ^      *       ,, 

David  G.  Little,; For  Appellant, 
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JUDGE  PEYOR  deliyebed  thb  opnaoK  of  the  oouet. 

An  information  was  filed  in  the  Clay  Circuit  Court  by  the 
commonwealth's  attorney  for  the  Fifteenth  Judicial  District, 
charging  the  appellant^  George  W.  Baker,  an  attorney  of  that 
court,  with  willfully,  fraudulently,  and  corruptly  erasing  cer- 
tain words  in  a  letter  (written  by  the  judge  of  that  circuit  to 
the  county  judge  of  Clay  County),  for  the  corrupt,  fraudulent, 
and  dishonest  purpose  of  deceiving  the  county  judge,  in  order 
to  procure  the  latter  to  allow  bail  to  one  John  Bishop,  who 
had  been  indicted  by  the  grand  jury  of  that  county  for  tlie 
crime  of  murder,  and  to  enable  the  said  Bishop  to  escape 
punishment  by  forfeiting  his  bail  and  departing  from  the 
commonwealth. 

The  specific  charge  contained  in  the  information  is,  in  sub- 
stance, "that  the  county  judge  of  Clay  County  having  refused 
to  allow  bail  to  one  John  Bishop,  who  had  been  indicted  for 
murder,  and  not  being  satisfied  with  the  decision  rendered, 
forwarded  a  letter  by  the  appellant  to  the  circuit  judge,  then 
holding  court  in  an  adjoining  county,  making  inquiry  of  the 
latter  as  to  his  (the  county  judge's)  jurisdiction  in  such  cases." 
Upon  receiving  this  letter  the  circuit  judge  replied  to  the 
letter  of  the  county  judge  as  follows : 

"Hon.  B.  P.  WhUe:  My  opinion  is  that  in  the  absence  of 
the  circuit  judge  from  the  county  the  county  judge  has  the 
right  to  grant  the  writ  of  hoMas  corpuSy  hear  the  return,  and 
adjudge  as  may  seem  right  to  him.  I  would  suggast,  however^ 
that  if  I  were  in  the  county  and  application  was  made  to  me, 
I  would  not  allow  bail  because  of  the  order  heretofore  fixing 
bail,  but  would  only  allow  it  if  I  thought  it  proper  after 
having  heard  the  evidence  in  the  case. 

"Very  respectfully,  W.  H.  Randall.'' 

"  That  the  said  Baker,  to  whom  said  letter  was  delivered, 

erased  and  obliterated  the  said  letter  of  Judge  Randall,  so 

as  to  make  it  read  as  follows: 
Vol.  X.— 39 
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"  ^My  Opinion  is  that  in  the  absence  of  the  circuit  judge  from 
the  county  tfie  county  judge  has  the  right  to  grant  the  torit  of 
koAeas  corpus  and  hear  the  rdumy  and  adjudge  as  may  seem 
right  to  him,  I  will  suggest,  however ,  that  if  I  were  in  the  county 
and  application  was  made  to  me,  I  would  allow  bail  because  of 
the  order  heretofore  fixing  bail. 

'  Very  respectfully,  W.  H.  Randall.' 

"That  the  circuit  judge  having  delivered  the  letter  to 
Baker,  it  was  delivered  to  the  county  judge  in  its  altered 
condition,  and  in  consequence  of  which  the  county  judge 
granted  the  said  Bishop  bail.  It  is  averred  and  charged  that 
the  said  Baker  willfully  and  corruptly  altered  and  erased  the 
letter  of  Judge  Randall  with  the  corrupt  and  dishonest  pur- 
pose of  deceiving  Judge  White  into  granting  Bishop  bail. 
He  files  this  information  and  complaint,  and  asks  that  the 
said  Baker  be  tried  on  the  same,  and  avows  his  readiness  and 
ability  to  prove  and  establish  the  charges  made." 

An  affidavit  was  filed  in  court  as  to  the  truth  of  the  charges 
made  against  the  appellant  by  one  Abner  Turner,  and  upon 
which  the  court  by  an  order  directed  the  information  to  be 
filed.  A  rule  was  then  awarded  against  appellant  to  answer 
the  information  and  show  cause,  if  any  he  can,  why  his  name 
should  not  be  stricken  from  the  roll  of  attorneys  admitted  to 
practice  in  that  court,  for  the  dishonorable  and  corrupt  con- 
duct as  in  said  information  is  set  forth,  specified,  and  charged. 
The  appellant  appeared  in  court  and  filed  his  demurrer  to  the 
complaint.  He  then  responded  to  the  rule,  as  well  as  the 
information  upon  which  it  is  based,  by  denying  all  the  ma- 
terial statements  therein  contained,  and  also  questioning  the 
jurisdiction  of  the  court  to  determine  the  issue  made  between 
himself  and  the  commonwealth. 

It  is  insisted  that  Judge  Hunt  of  the  Tenth  Judicial  Dis- 
trict, who  had  been  commissioned  by  the  governor  to  try  the 
cause,  had  no  power  to  call  a  special  term  of  the  Clay  Circuit 
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Court  for  that  purpose.  The  record  shows  that  the  regular 
judge  of  the  Clay  Circuit  Court  declined  to  hear  the  case,  and 
that  the  parties  were  unable  to  agree  upon  or  elect  an  attorney 
to  preside.  No  application  for  a  change  of  venue  was  made 
or  an  election  had ;  and  these  facts  appearing,  the  governor 
commissioned  the  judge  of  the  Tenth  Judicial  District,  in 
accordance  with  the  tenth  section  of  article  4,  chapter  12,  of 
the  Greneral  Statutes,  to  try  the  case,  and  designated  the  26tb 
of  January,  1874,  as  the  time. 

The  judge,  as  directed  by  his  commission,  held  the  court 
on  the  day  fixed,  and  by  reason  of  the  statute  and  his  com- 
mission was  invested  with  all  the  power  that  could  have  been 
exercised  by  the  regular  judge  if  the  latter  had  presided  at  the 
hearing.  The  commonwealth  is  prosecuting  the  charge  con- 
tained in  the  information,  and  it  is  more  in  the  nature  of  a 
criminal  than  civil  proceeding,  and  therefore  sections  9  and  10 
of  the  statute  referred  to,  regulating  the  proceedings  in  crim- 
inal and  penal  prosecutions,  apply  to  this  case,  and  the  court 
below  had  the  jurisdiction  to  hear  and  determine  it. 

It  appears  from  the  evidence  that  Bishop  had  been  indicted 
for  murder,  and  the  indictment  by  some  means  had  been  lost 
or  destroyed.  The  case  was  referred  again  to  the  grand  jury, 
and  another  indictment  returned  into  court.  Bail  had  been 
allowed  the  accused  on  the  first  indictment,  but  no  order  fixing 
the  bail  when  the  last  indictment  was  found.  The  accused 
was  arrested  upon  the  charge  and  lodged  in  jail.  The  appel- 
lant was  at  the  time  county  attorney,  and,  being  related  to  the 
prisoner,  properly  declined  to  prosecute.  The  facts  conduced 
to  show  that  he  never  acted  as  attorney  for  either  the  common- 
wealth or  the  defense;  but,  as  a  friend  and  relative  of  the  party 
charged  with  the  crime,  was  very  active  in  his  efforts  to  have 
him  released  from  custody  by  giving  bail.  The  county  judge 
had  refused  to  allow  bail  after  hearing  the  evidence,  although 
the  appellant  had  obtained  the  written  opinion  of  the  attorney- 
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general  that  he  had  this  power  if  the  testimony  was  sufficient 
to  grant  it.  The  same  advice  was  given  the  county  judge  by 
the  circuit  judge  of  the  district;  but  his  letter  was  so  altered 
as  to  induce  the  county  judge  to  believe  that  it  was  his  duty 
to  allow  bail,  because  it  had  been  granted  when  the  first  in- 
dictment was  returned  into  court.  This  letter  had  been 
intrusted  by  the  circuit  judge  to  appellant  to  deliver  to  the 
county  judge,  and  without  detailing  all  the  facts  in  relation 
to  it  we  can  only  say  that  a  careful  reading  of  the  record 
leaves  no  doubt  but  that  the  contents  of  this  letter  were  so 
changed  by  the  appellant  as  to  deceive  the  county  judge,  and 
entirely  subvert  its  purpose  and  meaning. 

The  specific  charge  made  in  the  information  having  been 
sustained  by  the  proof,  the  court  below  adjudged  that  the 
name  of  George  W.  Baker  be  stricken  from  the  roll  of  attor- 
neys admitted  to  practice  in  the  Clay  Circuit  Court.  It  was 
insisted  on  demurrer  and  also  on  the  final  hearing — 1.  That 
the  malpractice,  if  established  as  alleged,  was  with  reference 
to  the  proceedings  in  the  court  held  by  the  county  judge,  and 
had  no  relation  to  any  action  or  prosecution  pending  in  the 
Clay  Circuit  Court;  2.  That  the  act  complained  of,  if  sus- 
tained by  the  evidence,  was  not  done  or  committed  by  the 
accused  as  an  attorney;  3.  That  the  letter  written  by  the 
circuit  judge  to  the  county  judge  was  not  official,  and  the 
latter,  although  asking  the  advice,  w&s  under  no  obligation 
to  abide  by  it  when  given. 

It  is  not  insisted  by  the  attorney  for  the  state  that  this 
prosecution  is  based  upon  any  alleged  misconduct  of  the  ac- 
cused as  an  attorney  employed  either  for  the  party  charged 
with  the  crime  of  murder  or  in  the  prosecution  against  him, 
as  it  is  clearly  shown  that  the  appellant  was  acting  as  the 
friend  of  his  nephew  (who  was  then  confined  in  jail),  with 
the  avowed  purpose  of  obtaining  his  discharge  from  custody 
by  the  execution  of  a  bail-bond.     He  could  not  have  been 
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guilty  of  malpractice  as  an  attorney,  for  the  reason  that  he 
was  never  employed  in  the  case  or  pretended  to  act  as  sach. 
Nor  is  it  attempted  to  be  maintained  on  the  part  of  the  com- 
monwealth that  the  proceeding  in  which  this  fraud  was  prac- 
ticed was  had  in  the  circuit  court,  or  that  the  advice  contained 
in  the  letter  of  the  circuit  judge  was  official  in  its  character. 
The  only  ground  upon  which  the  judgment  of  the  court  below 
can  be  sustained  is  that  the  conduct  of  the  appellant  was  such 
as  necessarily  affected  his  professional  integrity  and  rendered 
him  unfit  to  practice  his  profession. 

Section  2,  chapter  5,  General  Statutes,  page  147,  provides 
that  "before  a  license  shall  be  granted  to  any  person  to 
practice  as  an  attorney  at  law  he  shall  obtain  a  certificate 
from  the  county  court  of  the  county  in  which  he  resides 
that  he  is  a  person  of  honesty,  probity,  and  good  demeanor, 
which  may  be  granted  from  the  personal  knowledge  of  the 
county  judge,  or  on  evidence  for  and  against  the  motion,  and 
notice  to  the  county  attorney." 

A  similar  enactment  is  to  be  found  in  the  general  laws 
of  the  state  in  force  prior  to  the  adoption  of  the  General 
Statutes,  and  the  production  of  this  certificate  was  then,  as 
now,  a  prerequisite  to  the  applicant's  obtaining  a  license  to 
practice  law.  The  applicant  for  license  may  be  learned  in 
the  law,  and  possessed  of  the  legal  ability  necessary  to  the 
discharge  of  all  the  duties  of  an  attorney,  and  still  no  license 
will  be  granted  him  in  the  absence  of  a  certificate  from  the 
county  court  of  his  residence  evidencing  his  character  for 
honesty,  probity,  and  good  demeanor. 

If  the  evidence  of  such  a  moral  character  must  be  pro- 
duced in  order  to  obtain  the  license,  it  is  equally  as  essential 
that  this  character  should  be  retained;  and  when  an  attorney 
commits  an  act,  whether  in  the  discharge  of  his  duties  as 
attorney  or  not,  showing  such  a  want  of  personal  or  profes- 
sional honesty  as  renders  him  unworthy  of  public  confidence. 
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it  is  not  only  the  province  but  the  duty  of  the  court,  upon  a 
proper  and  legitimate  presentation  of  the  case,  to  strike  his 
name  from  the  roll  of  attorneys.  Nor  is  it  necessary,  as 
contended  by  appellant's  counsel,  that  the  offense  should  be 
of  such  a  nature  as  would  subject  him  to  an  indictment. 
He  has  by  his  own  misconduct  divested  himself  of  qualifica- 
tions that  were  indispensable  to  the  practice  of  his  profession ; 
and  while  he  may  regard  the  judgment  depriving  him  of  that 
right  as  a  punishment  for  the  offense,  the  action  of  the  court 
is  based  alone  upon  the  ground  of  public  policy  and  for  the 
public  good.  It  may  be  true  that  some  attorneys  indulge  in 
vices  affecting  to  some  extent  their  moral  character;  still 
when  such  practices  do  not  affect  their  personal  or  profes- 
sional integrity  they  can  not  be  made  the  basis  of  such  a 
proceeding  as  this. 

As  said  by  the  court  in  the  case  of  John  Percy  (9  Tiffany, 
N.  Y.),  "To  waj*rant  a  removal  the  character  must  be  bad 
in  such  respects  as  shows  the  party  unsafe  and  unfit  to  be 
intrusted  with  the  powers  of  his  profession,"  It  is  also  said 
in  the  same  case,  '^It  is  insisted  that  the  misconduct  justi- 
fying a  removal  is  some  deceit,  malpractice,  or  misdemeanor 
practiced  or  committed  in  the  exercise  of  the  profession  only, 
and  that  general  bad  character  or  misconduct  will  not  sustain 
this  proceeding.     I  can  not  concur  in  this  position.'' 

In  Leigh's  case  (1  Munford,  481)  Judge  Roan  says,  "None 
are  permitted  to  act  as  such  but  those  who  are  allowed  by 
the  judges  to  be  skilled  in  the  law,  and  certified  by  the  court 
of  the  county  of  their  residence  to  be  persons  of  honesty, 
probity,  and  good  demeanor.  Having  obtained  the  sanction 
of  these  tribunals,  an  attorney  is  licensed  or  allowed  to  prac- 
tice, and  the  courts  have  also  a  continuing  control  over  them, 
with  power  to  revoke  their  licenses  for  unworthy  practices 
or  behavior." 

In  The   People  v.  Turner  (1  California)   that  court,  in 
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commenting  on  the  power  to  strike  the  name  of  an  attorney 
from  the  rolls,  says,  "  The  order  should  therefore  be  regarded 
as  the  exercise  of  a  power,  inherent  in  every  court  which  has 
the  authority  to  admit  attorneys  to  practice,  of  striking  their 
names  from  the  rolls,  or,  as  the  order  expresses  it,  of  expelling 
them  from  the  bar,  whenever  they  are  guilty  of  such  conduct, 
either  in  or  out  of  their  profession,  as  shows  them  to  be  unfit 
persons  to  practice  it." 

In  the  case  of  Mills,  an  attorney  (1  Michigan  Rep.  394) : 
^^As  it  is  a  condition  precedent  to  his  admission  at  the  bar 
that  an  attorney,  should  possess  a  blameless  moral  character, 
I  think  he  forfeits  his  rights  as  such  attorney  upon  a  breach 
of  that  condition.  In  the  exercise  of  a  sound  discretion  the 
court  should  only  entertain  such  as  are  in  their  nature  gross, 
and  unfit  a  person  for  an  honest  discharge  of  the  trust  reposed 
in  him." 

In  Ex  parte  Brownsall  Lord  Mansfield  remarked,  "  It  is 
not  by  way  of  punishment,  but  the  court  in  such  cases  exercise 
their  discretion  whether  a  man  whom  they  have  formerly  ad- 
mitted is  a  proper  person  to  be  continued  on  the  rolls  or  not." 
The  authorities  referred  to,  as  well  as  many  others  that  might 
be  cited,  sustain  the  action  of  the  court  in  the  present  case. 
Authorities  are  to  be  found  adopting  the  rule  that  an  attorney 
can  not  be  deprived  of  his  right  to  practice  unless  the  offense 
committed  is  indictable  by^  law.  The  weight  of  authority,  as 
well  as  the  reasoning  upon  which  it  is  based,  being  against  the 
latter  rule,  it  is  rendered  unnecessary  for  this  court  to  determine 
whether  the  offense  charged  is  indictable  or  not. 

It  would  be  unjust  to  the  profession,  the  purity  and  integrity 
of  which  it  is  the  duty  of  all  courts  to  preserve,  and  a  dis- 
regard of  the  public  welfare  to  permit  an  attorney  who  has 
forfeited  his  right  to  public  confidence  to  continue  the  practice 
of  his  profession.  The  question  of  the  power  of  the  court  to 
strike  the  name  of  an  attorney  from  the  rolls  in  a  proceeding 
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like  this^  for  such  a  cause^  has  been  recognized  and  maintained 
by  so  many  adjudications  that  it  can  not  at  this  day  be  con- 
sidered an  open  question.  It  may  be  conceded  that  the  county 
judge  was  not  controlled  in  his  action  by  the  contents  of  the 
letter  in  its  altered  condition^  and  that  he  disregarded  the 
advice  of  both  the  attorney-general  and  the  circuit  judge, 
acting  alone  upon  his  own  judgment,  and  still  the  action  and 
conduct  of  the  appellant  with  reference  to  the  letter  is  left 
unexplained  by  him,  when  the  commonwealth,  by  the  evi- 
dence adduced,  has  made  good  the  charges  set  forth  in  the 
complaint. 

The  judge  below  was  compelled,  in  the  discharge  of  his 
official  duty,  to  order  the  name  of  appellant  stricken  firom 
the  rolls — ^a  power  that  "should  be  discreetly  but  fearlessly 
exercised.'^     It  has  been  done  in  this  case. 

Judgment  affirmed. 


Case  81— PETITION  EQUITY— Feb.  10. 

«^  Shawhan  v.  Shawhan's  administrator. 

APPEAL  FEOM  HABRISOlfl;,  CIRCUIT  GOUBT. 

1.  Advancements  to  childben. — A  parent  or  grandparent  can  Dot 

by  a  mere  declaration  of  his  intention  either  make  that  an  advance- 
ment which  is  not  such  by  law,  or  exempt  one  of  his  children  from 
liability  to  account  for  money  or  property  given  him  with  which 
the  statute  makes  him  chargeable.  It  can  only  be  effected  by  a  will 
disposing  of  his  entire  estate.  (Clarke  v.  Clarke,  17  B.  Mon.  707; 
Cleaver  v.  Kirk's  heirs,  3  Met.  270.) 

2.  An  intestate  had  kept  an  acoonnt  of  advancements  to  his  children, 

charging  some  with  rents  for  land  occupied  by  them,  but  against 
one  there  wsa  no  charge.  Held,  that  in  the  distribution  he  also 
should  be  chained  with  rents  as  an  advancement. 
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J.  Q,  Wakd, For  Appellant. 

A.  H.  Wakd, For  Appellee. 

CHIEF  JUSTICE  PETERS  deuvebed  the  opinion  op  the  court. 

Joseph  Shawhan,  a  citizen  of  Harrison  County^  died  in- 
testate in  1871^  and  this  suit  was  brought  by  some  of  his 
heirs  against  the  other  heirs  for  partition  and  distribution 
of  his  very  large  estate. 

At  the  death  of  intestate  he  left  three  children  surviving 
him;  and  three  children  having  died  before  him,  they  left 
children.  His  surviving  children  and  grandchildren  were 
his  heirs.  Appellant  is  the  only  child  and  heir  of  William 
Shawhan,  who  was  a  son  of  Joseph  Shawhan,  deceased,  and 
who  had  died  before  his  father.  * 

The  case  having  been  referred  to  the  master  to  adjust  the  ac- 
counts and  ascertain  and  report  the  advancements  made  by  said 
intestate,  he  stated  an  account  of  advancements  to  each  child 
and  to  the  grandchildren.  In  his  report  the  master  charged 
William  Shawhan,  deceased,  M'ith  cash  or  personalty  $282.50, 
and  rent  of  &rm  for  five  years  at  $450  per  annum,  making 
for  the  five  years  the  sum  of  $2,250,  aggregating  $2,532.50. 

To  the  master's  report  appellant  excepted.  His  exceptions 
were  overruled,  and  the  amount  named  was  charged  against 
him ;  and  of  that  he  complains.  His  counsel  insists  that  as 
the  intestate  kept  a  book  in  which  he  charged  advancements 
made  by  him  to  his  children,  and  his  son  William  was  not 
charged  in  said  book  for  the  rent  of  the  farm  occupied  by 
him^  and  as  intestate  had  charged  some  of  his  children  in 
said  book  with  rents,  that  these  facts  show  conclusively  either 
that  the  farm  was  rented  to  William  Shawhan  and  he  paid  the 
rent  to  his  &ther  in  his  life-time,  or  that  his  father  never  in- 
tended to  charge  him  with  the  rent  as  an  advancement,  and 
the  same  can  not  be  a  charge  against  appellant.  There  is  no 
evidence  of  a  contract  of  rent  between  the  parties,  and  while 


Digitized  by 


Googk 


602  BUSH'S  REPORTS.  [vol.  x. 

Shawhan  v.  Sh&whan's  administrator. 

appellant^s  mother  proves  there  were  frequent  settlements  be* 
tween  them,  perhaps  every  year  after  the  marriage  of  William, 
she  docs  not  prove  that  there  was  a  contract  for  rent  or  that 
any  rent  was  paid. 

Lavinia  H.  Young  proves  that  the  &ther  and  son  had  a 
settlement  in  January^  1850^  and  William  paid  to  his  father 
some  money ;  but  she  did  not  know  how  much^  and  did  not 
know  what  items  were  embraced  in  that  settlement;  and  she 
said  Henry  E.  Shawhan  was  present.  Henry  E.  Shawhan's 
deposition  was  taken^  and  he  proves  that  he  knew  nothing 
of  any  rent  being  paid  by  either  William  Shawhan,  deceased, 
or  Josh.  Lafl.  The  evidence  therefore,  in  our  opinion,  fails  to 
make  out  a  case  of  renting;  and  whether  the  occupation  of 
intestate's  land  by  appellant's  father  must  be  treated  as  an 
advancement  must  be  determined  by  statutory  law  in  force 
at  the  death  of  intestate. 

Section  17,  chapter  30, 1  Revised  Statutes,  page  42,  provides 
that  any  real  or  personal  property  or  money  given  or  devised 
by  a  parent  or  a  grandparent  to  a  descendant  shall  be  charged 
to  the  descendant,  or  those  claiming  through  him  in  the  divi- 
sion and  distribution  of  the  undevised  estate  of  the  parent 
or  grandparent,  and  such  party  shall  receive  nothing  further 
therefrom  until  the  other  descendants  are  made  proportionately 
equal  with  him  according  to  his  descendible  and  distributable 
share  of  the  whole  estate,  real  and  personal,  devised  and 
undevised.  In  construing  this  statute  this  court  held,  in 
Clarke  v.  Clarke  (17  B.  Mon.  707),  the  parent  or  grandparent 
can  not  by  a  mere  declaration  of  his  intention  either  make 
that  an  advancement  which  is  not  such  by  law,  or  exempt  one 
of  his  children  from  liability  to  account  for  money  or  property 
he  has  given  to  him  with  which  the  statute  makes  him  charge- 
able. This  he  can  only  effect  by  a  last  will  and  testament, 
duly  executed,  disposing  of  the  whole  of  his  estate,  real  and 
personal. 
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In  the  later  case  of  Cleaver  and  wife  v.  Kirk's  heirs  (3  Met. 
270)  it  appeared  that  James  Kirk,  the  father  of  Mrs.  Cleaver, 
kept  a  book  in  which  he  charged  his  children  with  advance- 
ments made  to  them,  and  in  that  there  was  no  charge  against 
Mrs.  Cleaver  and  her  husband  for  the  land  he  had  given  them ; 
and  they  proved  that  James  Kirk  had  said  repeatedly  that  he 
did  not  intend  to  charge  them  with  the  land  he  had  given 
them.  The  facts  of  that  case  are  as  strong  in  favor  of  the 
party  resisting  the  charge  as  those  in  the  case  under  consid- 
eration, and  still  by  force  of  the  statute  supra  Cleaver  and 
wife  were  made  to  account  for  tlie  value  of  the  land  at  the 
time  they  received  it. 

To  permit  appellant  to  escape  from  accounting  for  the  use 
of  the  land  occupied  by  his  father,  through  whom  he  claims, 
and  to  claim  an  equal  share  of  the  estate  of  his  grandfather 
becaase  the  rent  was  not  charged  on  the  book  of  advance- 
ments, would  be  to  defeat  that  equality  designed  to  be  effected 
by  the  statute,  and  be  a  violation  of  the  spirit  and  meaning 
of  the  statute  on  wills. 

The  judgment  must  be  affirmed. 
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appeal  from  baeren  ciecuit  court. 

1.  All  charters  and  grants  of  or  to  corporations,  ^c,  shall 

BE  subject  to  amendment  OR  REPEAL  at  the  will  of  the  legis- 
lature, unless  a  contrary  intent  be  therein  plainly  expressed.  (Act 
of  February  14,  1856.) 

2.  That  the  corporation  "  9haU  have  perpetual  mccesdon,** — ^This  provision 

in  the  charter  does  not  plainly  express  an  intent  not  to  reserve  power 
to  amend  or  repeal  the  charter.  Notwithstanding  such  a  provision, 
and  others  discussed  ip  the  opinion,  in  the  charter  of  the  company, 
the  legislature  had  constitutional  power  to  pass  an  act  amending 
the  charter,  provided  such  amendment  did  not  affect  its  title  to 
or  right  of  enjoyment  of  some  property  right  that  had  previously 
vested. 

3.  Subscriptions  for  stock  in  a  railroad  company  by  a  majority 

vote  is  executory  until  the  subscription  is  actually  made. 
The  Cumberland  &  Ohio  Railroad  Company,  in  the  exercise  of  a 
right  conferred  upon  it  by  its  charter,  applied  to  the  County  Court 
of  Barren  County  April  5,  1872,  to  submit  to  the  qualified  voters 
of  said  county  a  proposition  for  the  subscription  by  the  county  for 
three  hundred  and  fifty  thousand  dollars  of  the  capital  stock  of  the 
railroad  company. 

The  county  court  made  the  order  as  requested,  and  the  propo- 
sition was  voted  on  May  4,  1872,  and  a  majority  of  the  qualified 
voters  of  the  county  voting  at  the  election  pronounced  in  favor 
of  it. 

The  county  court  made  an  order  January  3,  1873,  directing  the 
judge  thereof  upon  a  given  contingency  to  subscribe  for  and  on 
behalf  of  the  county  for  the  amount  of  capital  stock  staled. 

The  legislature  passed  an  act  March  11,  1873,  before  the  sub- 
scription was  actually  made,  amending  the  charter  of  the  railroad 
company  so  as  to  impose  new  and  additional  conditions  upon  the 
issue  and  delivery  of  the  bonds  of  the  county  to  the  company. 
This  amendment  was  rejected  by  the  company  July  10,  1878. 
Hdd,  that  the  act  of  March  11,  1878,  amending  the  charter  of  the 
company  is  constitutional  and  binding  on  the  company,  and  that 
the  company  is  not  entitled  to  demand  or  receive  the  bonds  of  the 
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county  except  upon  the  conditions  imposed  by  the  amendatory  act 
aforesaid. 

4.  The  provinons  of  the  charter  authorizing  the  county  court  to  make  the 
subscription  for  the  stock  of  the  comjxiny  upon  the  vote  of  a  majority 
of  the  qualified  voters  of  the  county  conferred  a  power  upon  the 
county  court  as  a  civil  institution  of  government,  which  could 
be  modified,  changed,  enlarged,  or  restrained  by  the  legislative 
authority. 

The  mere  vote  to  subscribe  did  not  of  itself  form  such  a  contract 
with  the  railroad  company  as  would  be  protected  by  article  1, 
section  10,  of  the  Constitution  of  the  United  States. 

Until  the  subscription  was  actually  made  the  contract  was  unexecuted. 
(Aspinwall,  &c.  v.  The  Board  of  Commissioners  of  the  County  of 
Daviess,  22  How.  864.) 

6.  The  courts  will  not  pass  upon  a  constitutional  question  and 
decide  a  statute  invalid  unless  a  decision  upon  that  very  point  is 
necessary  to  the  determination  of  the  cause.  (Cooley's  Constitu- 
tional Limitations,  160,  168;  19  Ind.  287;  9  Ohio  St.  373.) 

All  doubts  as  to  the  constitutionality  of  an  enactment  will  be  re- 
solved in  favor  of  its  validity,  and  it  will  be  upheld  unless  clearly 
unconstitutional.  (McReynolds  v.  Smallhouse,  8  Bush,  447 ;  9  B. 
Mon.  513.) 

6.  An  order  op  the  county  court  dirbcting  the  county  judge 

TO  SUBSCRIBE  for  the  stock  upon  contingencies  therein  named  did 
not  of  itself  amount  to  a  subscription. 

7.  77ie  county  judges  voting  the  amount  of  stock  proposed  to  be  subscribed 

for  in  meetings  of  the  stockholders  of  the  company  did  not  bind 
the  county  to  the  subscription  as  by  a  ratification  or  estoppel. 

8.  The  provisions  op  a  statute  must  be  harmonized  and  enforced 

in  all  cases  in  which  it  is  practicable.    See  opinion  for  a  striking 
example  in  which  apparently  conflicting  provisions  are  reconciled. 

H.  C.  PiNDELL, For  Appellant^ 

CITED 
'    Act  of  March  11, 1878,  amending  appellant's  charter. 
7  Dana,  338,  Johnson  v.  Commonwealth. 
4  Wallace,  664,  Von  Hofixnan  v.  Quincy. 
I  16  B.  Mon.  340,  Sage  v.  Dillard. 

21  Barb.  619,  Miller  v.  N.  Y.  &  E.  B.  R.  Co. 

16  How.  386.  State  Bank  v.  Enoop. 

16  How.  416,  Ohio  Life  and  Trust  Company  v.  Debolt 

18  B.  Mon.  1,  Slack  v.  M.  &  L.  R.  R  Co. 

16  How.  380.        16  How.  831.        1  Black.  108. 
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•  > For  Appellee, 


A.  DUVALL, 

John  Rodman, 

CITED 

Act  of  March  11,  1873,  amending  charter  of  C.  &  O.  R  E.  Co. 
Act  of  March  15, 1871,  2  Session  Acts,  page  43. 


JUDGE  LINDSAY  deltvebed  the  opinion  op  the  oottrt. 

This  is  an  agreed  case  in  which  two  questions  were  sub- 
mitted to  the  circuit  court  for  adjudication. 

First — Is  the  act  of  the  General  Assembly,  approved  March 
11,  1873,  entitled  ^^An  act  to  amend  an  act  to  incorporate  the 
Cumberland  <&  Ohio  R.  R.  Co./'  constitutional  and  valid? 

Second — If  it  is  constitutional,  is  it  the  duty  of  the  county 
judge  of  Barren  County  to  issue  and  deliver  at  once  so  many 
of  the  bonds  of  the  county  as  are  necessary  fp  enable  the 
Cumberland  &  Ohio  Railroad  Company  to  comply  with  its 
contract  to  loan  to  the  Glasgow  Railroad  Company  $116,666.66 
of  said  bonds,  or  has  the  county  judge  the  right  to  withhold 
all  the  bonds  for  the  present,  and  deliver  them  only  in  the 
manner  and  to  the  extent  provided  by  the  said  act  of  March 
11,1873? 

The  facts  as  agreed  by  the  parties  are  substantially  as 
follows : 

First — The  Cumberland  &  Ohio  Railroad  Company,  in  the 
exercise  of  a  right  conferred  upon  it  by  the  fifteenth  section 
of  its  charter,  applied  to  the  County  Court  of  Barren  County 
on  the  5th  day  of  April,  1872,  to  submit  to  the  qualified  voters 
of  said  county  a  proposition  for  the  subscription  by  the  county 
for  $350,000  of  the  capital  stock  of  the  railroad  company. 

Second — The  county  court  made  the  order  as  requested,  and 
the  proposition  was  voted  on  May  4,  1872,  and  a  majority  of 
the  qualified  voters  voting  at  the  election  pronounced  in  favor 
of  it. 

jUtird — In  January,  1873,  the  county  court  made  an  order 
directing  the  judge  thereof,  upon  a  given  contingency,  to  sub- 
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scribe,  for  and  on  behalf  of  the  county,  for  the  amount  of  the 
capital  stock  hereinbefore  stated. 

Fourth — ^That  the  railroad  company  on  the  10th  of  July, 
1873,  rejected  or  attempted  to  reject  the  amendment  to  its 
charter  passed  and  approved  the  11th  of  March,  1873,  and 
so  notified  the  Barren  County  Court. 

FifOi — That  the  presiding  judge  of  said  county  court  at 
different  meetings  of  the  stockholders  of  said  company  cast 
the  votes  to  which  Barren  County  was  entitled  by  reason  of 
such  subscription  of  stock,  for  and  on  behalf  of  such  county, 
in  the  election  of  directors,  and  upon  other  questions  about 
which  said  stockholders  were  called  upon  and  authorized  to 
vote. 

A  further  important  fact  appearing  from  exhibit  C  is  that 
one  of  the  conditions  upon  which  the  county  judge  was 
directed  to  subscribe  for  the  stock  was  that  $116,666.66t 
of  the  bonds  of  the  county  were  "to  be  delivered  to  tlie 
president  and  directors  and  company  of  the  Glasgow  Rail- 
road Company,  as  per  contract  entered  into  between  the 
president  and  directors  of  the  Cumberland  &  Ohio  Railroad 
Company  and  the  president  and  directors  of  the  Glasgow 
Railroad  Company,*dated  the  30th  of  April,  1872."  The  sub- 
stance of  said  contract  is  that  in  consideration  of  the  bonds 
of  the  county  to  be  delivered  to  the  Glasgow  Railroad  Com- 
pany it  is  to  mortgage  its  road,  fixtures,  franchises,  etc.,  to 
the  Cumberland  &  Ohio  Railroad  Company,  the  mortgage  to 
be  foreclosed  by  the  last-named  company  at  such  time  as  its 
road  may  be  finished  to  Glasgow. 

Upon  these  facts  the  parties  to  the  agreed  cause  asked  the 
circuit  court  to  render  such  judgment  as  the  railroad  com- 
pany had  the  legal  right  to  demand.  Said  court  adjudged  that 
the  act  of  March  11,  1873,  was  constitutional,  and  that  the 
railroad  company  was  entitled  to  no  relief  whatever;  and  from 
that  judgment  it  has  appealed  to  this  court. 
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It  claims  that  under  the  fifteenth  section  of  its  charter  it 
had  the  vested  right  to  solicit  and  receive  from  any  county 
through  which  its  road  should  pass  subscriptions  for  stock  in 
such  amounts  as  said  county  might  desire,  and  to  receive  in 
satisfaction  of  subscriptions  so  made  the  bonds  of  the  county 
subscribing,  and  that  this  right  could  neither  be  divested, 
modified,  nor  in  any  way  impaired  by  subsequent  legislation. 

In  answer  to  the  argument  that  the  right  to  repeal,  alter, 
or  amend  its  charter  was  reserved  by  the  act  of  February 
14,  1856,  it  insists  that  the  legislature  by  the  provisions 
of  its  said  charter  "  plainly  expressed  '^  its  intention  not  to 
reserve  any  such  right. 

The  second  section  of  the  act  of  incorporation  provides 
that  the  company  shall  have  "perpetual  succession;*'  the 
fifteenth  section  that  there  shall  be  levied,  for  the  purpose  of 
paying  the  interest  and  finally  the  principal  of  bonds  executed 
and  delivered  by  any  city,  town,  or  county  in 'payment  of  its 
subscriptions  for  stock,  an  annual  tax,  and  that  the  tax-payers 
shall  receive  stock  in  the  company  to  the  amount  of  their  tax- 
receipts.  The  sixteenth  section  confers  upon  the  company 
all  the  powers  and  privileges  possessed  by  the  Louisville  & 
Nashville  Railroad  Company.  The  eighteenth  section  of  the 
charter  of  that  company  vests  in  the  corporation  the  title  to 
its  road,  franchises,  and  all  its  property  of  every  character  and 
description,  and  provides  that  it  and  its  successors  shall  hold 
such  title  forever,  and  shall  be  protected  against  the  compe- 
tition of  rival  roads  running  parallel  to  its  main  line. 

The  amendment  of  February  6,  1858,  authorized  said  last- 
named  company  to  pledge  its  income  for  the  payment  of  cer- 
taiir  of  its  bonds;  and  that  of  February  21,  1868,  authorized 
it  to  issue  bonds  running  thirty  years,  and  prescribed  the  duty 
of  the  company  and  its  officers  touching  the  mortgage  that 
might  be  executed  to  secure  the  payment  of  such  bonds  when 
issued  and  sold. 
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It  is  difficult  to  deduce  from  any  or  all  of  these  grants 
the  conclusion  that  the  legislature  intended  to  relinquish  the 
power  to  alter,  amend,  or  repeal  appellant's  act  of  incorpo- 
ration. There  is  certainly  nothing  in  the  language  used,  nor 
in  the  character  of  the  privileges  and  franchises  granted  and 
conferred,  authorizing  us  to  say  that  the  intent  to  relinquish 
that  power  is  "plainly  expressed.''  It  was  to  protect  the 
state  against  irrevocable  grants  of  powers,  rights,  franchises^ 
etc.,  to  private  corporations  that  th,e  provision  was  made  in 
the  act  of  1856  "that  all  charters  and  grants  of  or  to  corpo- 
rations, or  amendments  thereof,  and  other  statutes  shall  be 
subject  to  amendment  or  repeal  at  the  will  of  the  legislature, 
unless  a  contrary  intent  be  therein  plainly  expressed. 

The  act  was  intended  to  preserve  to  the  state  control  over 
all  acts  of  incorporation  thereafter  passed.  Experience  bad 
demonstrated  the  propriety  of,  if  not  the  absolute  necessity 
for,  such  a  reservation  of  power,  and  it  would  be  a  manifest 
disregard  of  the  clearly-expressed  will  of  the  legislature  for 
the  courts  to  resort  to  technical  rules  of  construction  or  finely- 
drawn  legal  implications  to  escape  the  effect  of  the  plain 
declaration  that  all  charters  of  and  grants  to  corporations 
shall  be  subject  to  amendment  and  repeal  "unless  a  contrary 
intent  be  plainly  expressed." 

We  do  not  doubt  the  power  of  the  legislature  to  amend  at 
will  appellant's  charter,  provided  the  amendment  or  modifica- 
tion does  not  affect  its  title  to  or  right  of  enjoyment  in  some 
property  right  that  has  previously  vested. 

The  power  to  pass  the  amendment  under  consideration  in 
this  case  is  not  such  a  power  as  was  attempted  to  be  exercised 
in  the  passage  of  the  amendment  to  the  charter  of  the  Western 
Baptist  Theological  Institute.  In  the  case  of  Sage  v.  Dillard 
(15  B.  Mon.  340)  this  court  decided  that  the  legislature,  under 
the  guise  of  an  amendment  to  that  charter,  attempted  to  take 
the  "charity  out  of  the  hands  of  those  to  whose  care  and 
Vol.  X.— 40 
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oversight  the  founders  confided  it,  and  place  it  in  the  hands 
of  strangers  who  never  breathed  perhaps  a  single  breath 
of  vitality  into  the  institution,  either  to  impart  to  it  life  or 
growth.'' 

The  power  thus  to  take  from  the  corporation  the  right  to 
manage  and  control  its  own  private  affairs  was  denied,  not- 
withstanding the  fact  that  the  power  to  alter  or  amend  the 
act  of  incorporation  had  been  reserved.  The  amendment  to 
appellant's  charter  does  not  divest  the  corporation  of  any  Of 
its  property,  rights,  privileges,  or  franchises,  and  does  not 
interfere  with  or  abridge  its  right  to  manage  and  control  its 
business  afiairs  by  and  through  its  chosen  agents  and  repre- 
sentatives. It  is  such  an  amendment  as  the  legislature  had 
the  power  to  make,  and  it  can  not  be  rejected  by  the  corpora- 
tion. (Tomlinson  v.  Jessup,  15  Wallace,  454 ;  Miller  v.  The 
State,  ibid.  478.) 

The  provisions  of  the  amendment  of  March  11,  1873,  of 
which  appellant  specially  complains,  are  those  embodied  in 
sections  9  and  11.  Section  9  prohibits  the  county  judges 
of  the  counties  of  Allen  and  Bar)*en  from  issuing  the  bonds 
of  their  respective  counties  in  payment  of  any  stock  for  which 
said  counties,  or  either  of  them,  may  have  subscribed  until 
the  road  is  put  under  contract  in  and  through  his  county,  and 
then,  only  upon  the  monthly  report  of  the  local  engineer  of 
the  estimates  of  the  value  of  the  work  actually  done  in  such 
county,  which  reports  shall  be  verified,  and  filed  and  preserved 
in  the  oflSce  of  the  county  court.  Section  11  makes  it  the 
duty  of  the  respective  county  judges  to  issue,  upon  demand, 
the  bonds  of  their  counties  to  an  amount  equal  to  the  *^  value 
of  the  work  actually  done  in  such  county,  and  no  more,  until 
the  estimates  made  are  reported  and  filed,     .      .  and  the 

work  is  actually  done  in  said  county  equal  in  amount  and 
value  to  the  whole  amount  of  stock  so  subscribed  for  by  such 
county;     .     •     .     and  then  it  shall  be  the  duty  of  the  judge 
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of  said  county  court  to  deliver  to  the  president  of  said  com- 
pany the  bonds  of  said  county  to  an  amount  sufficient,  with 
what  may  have  been  previously  delivered  at  par  value,  to  pay 
all  the  stock  subscribed  for  by  said  county  to  said  railroad 
company/* 

By  the  provisions  of  the  original  charter  the  company  was 
entitled  to  demand  and  receive  at  once  bonds  to  an  amount 
equal  to  the  amount  of  stock  subscribed  for,  and  hence  the 
act  of  March  11,  1873,  materially  modifies  its  rights  in  this 
regard.  Hence  it  is  that  we  are  asked  to  declare  sections 
9  and  11  of  said  act  inoperative  and  void,  upon  the  ground 
that  the  provisions  of  such  sections  can  not  be  enforced  with- 
out impairing  the  obligations  of  the  contract  of  Barren  County 
for  the  subscription  for  the  three  hundred  and  fifty  thousand 
dollars  of  the  capital  stock  of  the  railroad  company. 

Whatever  limit  section  10  of  article  1  of  the  Federal  con- 
stitution may  impose  upon  the  power  of  the  states  to  legislate 
with  regard  to  such  subscriptions  (a  question  we  need  not 
inquire  into  in  this  case),  it  is  very  clear  that  unless  before 
the  passage  of  the  act  of  March  11, 1873,  the  contract  of  sub- 
scription had  been  fully  consummated,  the  act  does  not  fall 
within  the  constitutional  inhibition.  Unless  the  county  was 
absolutely  bound  to  take  the  stock  and  deliver  its  bonds  in 
satisiaction  of  the  subscription,  the  contract  or  negotiation 
remained  executory  in  its  nature,  and  was  still  subject  to  the 
control  of  the  legislature.  In  passing  upon  a  similar  question 
the  Supreme  Court  of  the  United  States  used  this  language : 
"  Without  stopping  to  inquire  whether  or  not  the  power  con- 
ferred upon  the  board  of  commissioners  in  the  charter  and 
amendments  of  the  railroad  company,  in  the  form  and  with 
the  conditions  therein  mentioned,  constitutes  a  contract,  the 
court  is  of  opinion  that  in  view  of  the  body  upon  which  the 
power  is  conferred,  and  of  the  nature  of  the  power  itself,  no 
such  contract  existed,  if  any,  as  is  contemplated  by  this  clause 
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of  the  Federal  constitution.  The  power  or  authority  con- 
tained in  the  charter,  and  out  of  which  the  right  in  question 
is  claimed  to  arise,  is  conferred  upon  the  county,  a  public  cor- 
poration or  civil  institution  of  government,  and  upon  public 
officers  employed  in  administering  its  laws,  and  the  power 
or  authority  itself  concerns  this  body  in  its  political  capacity." 
(Aspinwall  v.  The  County  of  Daviess,  22  Howard,  364.) 

In  the  Dartmouth  College  case  (4  Wheaton,  627)  Chief 
Justice  Marshall  said  that  the  framers  of  the  constitution  did 
not  intend  to  restrain  the  states  in  the  regulation  of  their  civil 
institutions  adopted  for  internal  government,  and  that  the  in- 
strument they  have  given  us  is  not  to  be  so  construed;  and 
in  AspinwalFs  case  the  court  further  said  that  "  it  would  be 
difficult  to  mention  a  subject  of  legislation  of  more  public 
concern,  or  in  a  greater  degree  affecting  the  good  government 
of  the  country,  than  that  involved  in  the  present  inquiry;. 
The  power  conferred  upon  the  board  of  commissioners  by  the 
provisions  of  the  charter,  among  other  things,  embraced  the 
power  of  taxation,  this  being  the  ultimate  resort  of  paying 
both  the  principal  and  interest  of  the  debt  to  be  incurred 
in  the  subscription  and  issuing  of  the  bonds;"  and  it  was 
held  that  inasmuch  as  the  contract  of  subscription  had  not 
actually  been  made,  although  the  subscription  had  been  voted 
for,  it  remained  unexecuted  and  obligatory  upon  neither  party, 
and  therefore  clearly  subject  to  be  annulled  or  modified  by 
the  state. 

It  is  not  the  duty  of  the  courts  to  review  or  revise  the 
action  of  the  legislature,  but  to  enforce  its  will,  and  it  is  only 
when  it  has  failed  to  keep  within  the  constitutional  limits 
to  its  powers  that  they  are  at  liberty  to  refuse  obedience. 
They  will  not  pass  upon  a  constitutional  question  and  decide 
a  statute  to  be  invalid  unless  a  decision  upon  that  very  point 
is  necessary  to  the  determination  of  the  cause.  (Cooley's  Con- 
stitutional Limitations,  pp.  160, 163;  Hoover  v.  Wood,  9  Ind. 
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287;  Ireland  v.  The  Turnpike  Company,  9  Ohio  State  Rep. 
373.)  Further  than  this  all  doubts  as  to  the  constitutionality 
of  an  enactment  will  be  resolved  in  favor  of  its  validity,  and  it 
will  be  upheld  unless  clearly  unconstitutional.  (McReynolds 
V.  Smallhouse,  8  Bush,  447 ;  City  of  Lexington  v.  McQuillan's 
heirs,  9  Dana,  513.)  And  this  rule  applies  equally  when  the 
existence  of  an  extrinsic  fact  not  appearing  upon  the  face  of 
the  act  is  essential  to  deprive  the  legislature  of  the  power  to 
pass  it.  The  existence  of  such  a  fact  must  be  clearly  estab- 
lished, otherwise  the  courts  will  regard  the  legislature  as 
having  acted  within  the  limits  prescribed  by  the  fundamental 
law. 

Hence,  unless  we  can  ascertain  from  the  agreed  facts  with 
reasonable  certainty  that  the  county  of  Barren  had  actually 
completed  the  contract  of  subscription  by  subscribing  for  the 
stock  in  the  mode  prescribed  by  the  company's  charter  anterior 
to  the  11th  day  of  March,  1873,  the  act  passed  and  approved 
on  that  day  will  be  held  and  treated  as  constitutional  and 
valid. 

In  the  statement  of  the  points  in  controversy  the  only 
allusion  to  the  subscription  is  the  recital  of  the  claim  of  the 
company  that  certain  sections  of  the  act  of  March,  1873,  are 
"  in  violation  of  the  rights  vested  in  and  secured  to  said  com- 
pany previous  to  the  passage  thereof,  and  that  it  is  entitled  to 
and  has  demanded  that  the  bonds  of  Barren  County  be  issued 
and  delivered  upon  the  terms  and  conditions  and  in  the  manner 
prescribed  in  the  order  of  said  court  submitting  the  proposi- 
tion to  the  people  of  said  county,  hereinafter  referred  to,  and 
in  pursuance  of  the  act  incorporating  said  company  and  the 
amendments  thereto  passed  by  the  General  Assembly  previous 
to  the  submission  of  said  proposition.'' 

In  the  subjoined  statement  of  the  agreed  facts  it  is  no- 
where stated  that  a  subscription  for  the  stock  had  actually 
been  made  prior  to  March  11,  1873,  nor  indeed  that  it  had 
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ever  been  made.  After  stating  that  the  proposition  to  subscribe 
had  been  submitted  to  the  people  and  ratiiSed  by  a  majority 
of  those  votings  it  is  further  said  ^'that  the  presiding  judge  of 
said  county  court  at  the  different  meetings  of  the  stockholders 
of  said  company  cast  the  vote  to  which  Barren  Clounty  was 
entitled  by  reason  of  8ueh  gubsoriptian  of  dockJ' 

The  expression  "such  subscription  of  stock"  would  most 
naturally  refer  to  some  statement  that  had  preceded  its  use. 
It  must  certainly  refer  to  a  statement  of  fact  somewhere  made 
in  the  paper  setting  out  the  questions  in  controversy  and  the 
facts  upon  which  they  are  to  be  determined.  The  fact  that  a 
subscription  for  the  stock  had  been  made  anterior  to  March 
11^  1873,  or  that  it  has  been  made  at  all,  does  not  appear  in 
said  paper,  nor  in  the  record  before  us. 

The  deduction  that  we  draw  from  the  language  used  by  the 
parties  is  that  they  have  treated  the  ratification  by  the  voters 
of  Barren  County  of  the  proposition  to  subscribe  as  equivalent 
to  an  actual  subscription,  and  for  that  reason  the  company  had 
permitted  the  county  judge  to  cast  in  the  name  of  Barren 
County  votes  representing  the  amount  of  stock  embraced  in 
the  proposition  submitted  to  the  voters  of  the  county.  This 
conclusion  is  supported  by  the  order  of  the  county  court  made 
at  the  January  term,  1873.  This  order  directs  the  county 
judge,  so  soon  as  the  company's  road  shall  have  been  located 
through  the  county,  as  provided  by  the  charter  and  the  order 
of  said  courts  made  April  5,  1872,  and  in  accordance  with 
appellant's  contract  with  the  Glasgow  Railroad  Company,  to 
subscribe  for  and  on  behalf  of  Barren  County  for  $350,000 
of  the  stock. 

This  order  does  not  in  itself  amount  to  a  subscription,  and 
it  is  evident  that  it  was  not  so  intended.  The  county  judge 
was  not  empowered  to  make  it  until  the  road  had  been  located 
in  the  manner  pointed  out.  It  does  not  appear  that  the  county 
judge  has  yet  deemed  it  his  duty  to  act  in  the  matter,  nor  that 
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the  subscription  for  this  stock  was  made  or  attempted  to  be 
made  prior  to  March  11,  1873.  It  does,  however,  appear  that 
the  road  was  not  located  throngh  Barren  County  until  the 
10th  day  of 'March,  1873,  the  day  before  the  act  under  con- 
sideration was  approved,  and  the  conclusion  is  almost  irre- 
sistible that  the  county  judge  could  not  have  acted,  if  indeed 
he  has  acted  at  all,  after  the  location  of  the  road  and  before  the 
approval  of  the  act.  As  we  can  not  determine  that  the  con- 
tract had  been  fully  completed  before  the  passi^  and  approval 
of  the  act,  we  can  not  adjudge  that  it  constituted  such  a  con- 
tract as  is  contemplated  by  the  clause  of  the  Federal  constitu- 
tion which  inhibits  the  states  from  passing  laws  impairing  the 
obligations  of  contracts. 

From  the  comprehensiveness  of  the  language  used  in  sec- 
tions 9  and  11  of  the  act,  it  would  seem  that  no  part  of  the 
sabscription  was  to  be  paid  by  Barren  County  except  upon  the 
estimates  made  by  the  local  engineer,  and  that  the  delivery  of 
the  bonds  of  the  county  can  not  be  completed  until  work  is 
done  in  the  county  equal  in  value  to  the  whole  amount  of 
stock  subscribed  for;  but  the  12th  section  is  utterly  irrecon- 
cilable with  this  view.  That  section  provides  ''that  nothing 
in  this  act  shall  be  so  construed  as  to  avoid  a  contract  made  by 
and  between  the  president  and  directors  of  the  Cumberland  & 
Ohio  Kailroad  Company  and  the  president  and  directors  of 
the  Glasgow  Bailroad  Company;  but  each  of  the  contracting 
parties  and  the  contract  itself  shall  stand  in  the  same  attitude 
in  relation  to  the  subject-matter  of  said  contract  just  as  though 
this  act  had  not  been  enacted.^' 

We  may  here  observe  that  the  validity  of  the  contract  be- 
tween the  two  railroad  companies  is  not  called  in  question  by 
the  appellee,  and  hence  it  is  not  necessary  that  we  shall  notice 
the  arguments  presented  to  sustain  the  assumption  that  it  is 
invalid.  The  contract  binds  the  appellant  as  follows :  "  When 
the  county  judge  of  Barren  County  makes  a  subscription  to  the* 
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capital  stock  of  the  C.  &  O.  B.  R.  of  not  less  than  $350,000^ 
and  issues  and  delivers  to  said  C.  &  O.  R.  R.  Co.  the  bonds 
of  Barren  County  in  discharge  of  said  subscription^  then  said 
C.  &  O.  R.  R.  Co.  will  loan  to  the  Barren  County  Branch 
Railroad  Company  (116,666.66  of  said  Barren  County  bonds, 
upon  condition  that  a  mortgage  on  said  Barren  County  Branch 
Railroad  and  its  franchises,  rights,  and  fixtures,  in  aocordanoe 
with  a  proposition  submitted  by  J.  P.  Nuckols,  John  8.  Bo- 
hannon,  and  Wood  Shobe,  directors  of  said  Barren  County 
Branch  Railroad  Company,  dated  March  26,  1872.'* 

As  the  law  stood  at  the  time  this  contract  was  entered  into, 
the  Cumberland  &  Ohio  Railroad  Company  would  have  had 
the  right  to  demand  and  receive  from  the  county  of  Barren 
the  whole  amount  of  bonds  necessary  to  discharge  its  sub- 
scription so  soon  as  it  should  be  made;  and  it  may  fiiirly  bo 
inferred  that  the  branch  road  company  expected  to  receive  and 
the  appellant  to  deliver  the  f  116,666.66  in  bonds  immediately 
after  the  subscription  by  Barren  County  should  be  made. 
Such  is  the  legal  interpretation  of  the  stipulations  of  the 
contract. 

Now  the  12th  section  of  the  act  of  1873  provides  that 
'^  each  of  the  contracting  parties  and  the  contract  itself  shall 
stand  in  the  same  attitude  in  relation  to  the  subject'-matter 
of  said  contract  just  as  though  this  act  had  not  been  enacted." 
The  subject-matter  of  the  contract  is  the  loaning  of  the  bonds. 
The  original  attitude  of  the  parties  was  such  that  one  had  the 
right  to  demand  and  the  other  was  bound  to  deliver  the 
$116,666.66  of  bonds  so  soon  as  the  county  judge  of  Barren 
County  should  make  the  subscription.  The  only  way  in  which 
these  parties  can  be  maintained  in  this  attitude  is  for  the  county 
court,  so  soon  as  it  subscribes  for  the  stock  to  be  taken  by  the 
county,  if  it  shall  become  its  duty  to  subscribe,  to  issue  and 
deliver  bonds  to  appellant  to  an  amount  sufficient  to  enable  it 
to  comply  with  its  said  contract,  in  case  said  contract  shall  be 
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held  valid.  This  being  done,  it  will  then  become  his  duty  to 
observe  and  obey  the  provisions  of  sections  9  and  11  of  the 
act  of  1873.  In  this  way  only  can  all  the  provisions  of  that 
act  be  harmonized  and  enforced;  and  this  must  be  done  in  all 
cases  where  it  is  practicable. 

If  it  appeared  that  the  county  court  had  failed  upon  proper 
application,  after  the  10th  day  of  March,  1873,  to  subscribe 
for  the  stock,  or  after  subscribing  therefor  had  failed  and 
refused  to  deliver  the  bonds  of  the  county,  in  accordance 
with  the  conditions  of  the  subscription  and  the  provisions 
of  the  company's  charter  and  the  amendments  thereto,  in- 
cluding that  of  March  11,  1873,  appellant  would  be  entitled 
to  a  reversal;  but  as  neither  of  these  facts  are  made  to  appear, 
and  as  we  regard  the  judgment  of  the, circuit  court  as  leaving 
all  questions  except  those  herein  decided  open  for  future  adju- 
dication, it  must  be  affirmed. 


Cask  Sa-PETITION  EQUITY— Maech  15.  «?  " 


Eichards,  guardian,  &c.  v.  Richards's  adm'r,  &c. 

APPEAL  FROM  GRAVES  OIROUrT  COURT. 

1.  When  judgment  against  infant  may  be  vacated.— The  court 

in  which  a  judgment  or  final  order  has  been  rendered  or  made  has 
power,  after  the  expiration  of  the  term,  to  vacate  or  modify  such 
judgment  or  order,  by  granting  a  new  trial,  where  there  have  been 
erroneous  proceedings  against  an  infant,  married  woman,  or  person 
of  unsound  mind,  and  where  the  condition  of  the  defendant  does 
not  appear  in  the  record  nor  the  error  in  the  proceeding.  (Sub- 
section 5,  section  579,  Civil  Code.) 

2.  But  where  the  infancy  of  the  defendant  does  appear  tn  the  record^  and  the 

error  in  the  proceeding  does  not,  the  court  may  vacate  or  modify  its 
judgment  when  the  infant  shall  within  twelve  months  after  arriving 
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at  the  age  of  twenty-one  yean  appear  and  show  cause  against  it. 
(Subsection  8,  section  579,  and  section  421,  Civil  Code.)  In  such 
case  it  is  not  material  to  inquire  as  to  the  regularity  of  the  proceed- 
ings in  the  original  action. 

8.  Where  any  irregularity  appears  of  record,  remedy  may  be  had  by 
appeal;  but  an  infiuit  may  waive  mere  errors  or  irregularities  in 
the  preparation,  even  when  they  are  patent,  and  proceed  at  once 
to  have  the  judgment  vacated  or  modified  upon  the  merits  of  the 
controversy.  The  judgment  being  prima  fcuAt  correct,  the  omu  is 
on  the  infant  to  show  that  it  is  unjust  and  unauthorized  by  the  law 
applicable  to  the  facts  of  the  particular  case. 

4.  Ebbobs  must  be  pbejudigial.— The  errors  contemplated  by  sub- 
section 8  of  section  579  are  such  as  affect  the  substantial  rights 
of  the  infants,  and  to  obtain  relief  under  it  they  must  show  that 
actual  ii^jnstice  has  been  done  them.    (18  B.  Mon.  670.) 

R.  K.  Williams, For  Appellants, 
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JUDGE  LINDSAY  DELiVEBED  the  opinion  op  the  court. 

The  court  in  which  a  judgment  or  final  order  has  been 
rendered  or  made  has  power,  after  the  expiration  of  the  term, 
to  vacate  or  modify  such  judgment  or  final  order,  by  granting 
a  new  trial,  where  there  have  been  erroneous  proceedings  against 
an  infant,  married  woman,  or  person  of  unsound  mind,  and 
where  the  condition  of  the  defendant  does  not  appear  in  tlie 
record  nor  the  error  in  the  proceeding.  (Subsection  5, 
section  579,  Civil  Code  of  Practice.)  In  a  case  like  this, 
where  the  infancy  of  the  defendant  does  appear  in  the  record, 
and  the  error  in  the  proceeding  does  not,  the  court  may  vacate 
or  modify  its  judgment  when  the  infant  shall  within  twelve 
months  after  arriving  at  the  age  of  twenty-one  years  appear 
and  show  cause  against  it.  (Subsection  8,  section  579,  and 
section  421,  Civil  Code.)  In  such  a  case  it  is  not  material  to 
inquire  as  to  the  regularity  of  the  proceedings  in  the  original 
action.  If  they  are  irregular,  and  that  fact  appears  in  the 
record,  remedy  may  be  had  by  appeal;  but  the  infant  may 
waive  mere  errors  or  irregularities  in  the  preparation  of  the 
caose,  even  when  they  are  patent,  and  proceed  at  once  to 
have  the  judgment  vacated  or  modified  upon  the  merits  of 
the  controversy. 

When,  as  in  this  case,  it  is  sought  to  have  the  judgment 
vacated  an  investigation  intd  the  regularity  of  the  original 
proceedings  is  neither  necessary  nor  proper.  The  judgment 
is  prima  facie  correct,  and  the  onus  is  upon  the  infants  to 
show,  not  that  it  ought  not  to  have  been  rendered,  in  view 
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of  the  defective  preparation  of  the  cause,  but  that  it  is  unjust 
and  unauthorized  by  the  law  applicable  to  the  facts  of  the 
particular  case. 

The  errors  contemplated  hj  subsection  8,  section  579,  are 
such  as  affect  the  substantial  rights  of  the  in&nts,  and  to 
obtain  relief  they  must  show  that  actual  ''injustice  has  been 
done  them.''     (18  B.  Mon.  670.) 

In  the  action  of  the  administrator  of  Mrs.  Richards  against 
her  heirs  and  creditors  a  tract  of  land  was  subjected  by 
the  chancellor  to  the  payment  of  the  intestate's  debts,  upon 
the  idea  that  she  was  the  absolute  owner  thereof  while  alive, 
and  that  these  appellants  held  no  title  or  claim  to  the  land 
except  such  as  descended  to  them  as  her  heirs  at  law.  If 
this  theory  be  correct,  the  judgment  should  not  be  disturbed, 
although  oral  testimony  may  have  been  heard  by  the  chan- 
cellor with  the  consent  of  the  guardian  ad  litem,  and  although 
the  defense  made  to  the  action  may  have  been  merely  formal. 
But  appellants  allege  in  their  petition  that  the  contract  under 
which  their  mother  held  an  interest  in  the  land  secured 
to  her  only  a  life-estate,  and  that  they  were  the  owners  in 
fee  of  the  remainder. 

L,  F.  Anderson  purchased  the  land  at  commissioner's  sale. 
He  consented  that  Mrs.  Richards  and  her  husband  should  sell 
off  enough  land  to  satisfy  his  claim.  The  administrator  insists 
that  the  contract  was  that  when  this  was  done  Mrs.  Richards 
was  to  own  the  balance  of  the  land  absolutely.  The  appellants 
insist  that  she  and  their  father  were  each  to  own  a  life-interest 
in  such  balance,  and  that  the  remainder  in  fee  was  to  be  secured 
to  them.  The  record  of  the  administrator's  suit  does  not  show 
that  appellants  set  up  this  claim.  It  could  not  therefore  have 
been  the  subject  of  adjudication  in  that  action.  If  the  contract 
with  Anderson  was  as  claimed  by  appellants,  then  they  took 
as  purchasers  from  him,  and  not  as  the  heirs  at  law  of  their 
mother,  and  it  was  unjust  to  sell  their  land  to  pay  her  debts. 
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The  objection  to  the  petition  was  in  the  nature  of  a  general 
demurrer.  It  conceded  for  the  time  being  all  its  material 
averments.  If  they  are  true,  the  judgment  is  erroneous  in 
|aw  and  ought  to  be  vacated.  The  fact  that  the  contract  with 
Anderson  was  never  reduced  to  writing  avails  nothing  in 
favor  of  appellee.  Anderson^s  heirs  did  not  choose  to  rely 
on  the  statute  of  frauds.  They  permitted  the  commissioner 
to  convey  the  land  directly  to  these  appellants.  This  invested 
them  with  title,  and  divested  Anderson^s  heirs  of  all  right  or 
claim.  The  onus  then  was  upon  the  administrator  to  show 
that  appellants  obtained  the  conveyance  because  they  were 
the  heirs  at  law  of  Mrs.  Richards.  Presumptively  their  title 
was  unimpeachable  so  far  as  he  was  concerned.  They  show  a 
claim  enforceable  by  law,  and  they  propose  in  this  action  to 
establish  the  fact  that  they  hold  as  purchasers  from  Anderson 
and  not  as  heirs  at  law  of  the  intestate.  It  would  be  unjust 
and  unprecedented  to  refuse  to  allow  them  an  opportunity  to 
do  so. 

The  judgment  is  reversed,  and  the  cause  remanded  with  in- 
structions to  permit  the  petition  of  appellants  to  be  filed,  and 
for  fiirther  proceedings  not  inconsistent  with  this  opinion. 
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Oahb  84— INDIOTMENT— Februaby  18. 

Bland  v.  Commonwealth. 

APPEAL   FBOM    OA&BABD    GIBGUIT    GOUBT. 

Agcompliob  in  MALioioiTB  SHOOTING. — A  persoD  merely  present,  aiding 
and  abetting  in  the  willful  and  malicious  shooting  at  and  wounding 
another  with  intent  to  kill,  m  not  UdbU  to  the  same  punishment  as 
the  person  commuting  the  actf  but  only  to  a  fine  and  imprisonment 
in  jail,  or  both,  as  provided  in  section  2,  article  6,  chapter  29,  of  the 
General  Statutes.    (Stamper  v.  Commonwealth,  7  Bush,  612.) 

Geo.  W.  Dxtnlap/ 

Bradley,  .V For  Appellant, 


liBO.    W.   JJXTNIiAP,^ 

W.  O.  Bradley,  .  > 
John  L.  Scott,    J 


CITED 

1  Bush,  76,  Plummer  t.  Ck>mmonwealth. 
7  Bush,  612,  Stamper  v.  Commonwealth. 
Criminal  Code,  section  267. 
General  Statutes,  page  326. 

John  Rodman,  Attomey-Gteneral,  I  ^    For  Appellee, 

BuBDETT  &  Hopper,    .    •     .     .  j 

CITED 
1  Archbold's  Crim.  Practice  and  Pleading,  pp.  11, 12,  17. 

JUDGE  LINDSAY  deuyebed  the  opinion  op  the  cottbt. 

This  court,  in  the  case  of  Stamper  v.  The  Commonwealth 
(7  Bush,  612),  held  that  under  the  provisions  of  section  2, 
article  6,  chapter  28,  Revised  Statutes,  which  declares  that 
"  if  any  person  shall  willfully  and  maliciously  shoot  at  and 
wound  another  with  an  intention  to  kill  him,  so  that  he  does 
not  die  thereby,  ...  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five  years,"  a  party 
who  was  merely  present  aiding  and  abetting  in   the  com- 
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mission  of  the  crime  did  not  oome  within  the  provisions  of 
the  statute;  and  ooold  not  be  punished  in  the  manner  therein 
prescribed. 

By  the  General  Statutes^  which  were  adopted  subsequent  to 
this  adjudication^  this  statute,  without  even  a  material  change 
of  the  phraseology j|  was  continued  in  force.  (General  Statutes^ 
sec.  2,  art.  6,  chap.  29.)  This  was  a  significant  indication  by 
the  legislature  that  it  intended  that  the  new  statute  should 
receive  the  construction  theretofore  given  to  the  old ;  and  this 
intention  is  made  the  more  manifest  and  unmistakable  by  the 
&ct  that  in  the  General  Statutes^  by  an  extension  of  or  addi- 
tion to  the  said  section,  provision  was  made  for  the  punishment 
of  persons  ''  who  shall  counsel,  aid>  or  abet  in  the  commission 
of  any  of  the  offenses  named/'  which  punishment  consists  of 
fine  and  imprisonment  in  the  county  jail,  one  or  both. 

It  results  therefore  that  it  was  error  in  the  court  below 
to  instruct  the  jury  that  if  appellant  confederated  and  engaged 
with  other  persons  for  the  purpose  and  with  the  design  of 
committing  unlawfully  and  maliciously  the  crime  of  shooting 
and  wounding  with  intent  to  kill  any  person,  and  that  while 
so  confederated  and  engaged  in  company  with  that  design 
they,  or  either  of  them,  while  appellant  was  present  or  near 
enough  to  give  immediate  assistance  to  those  actually  acting, 
if  necessary,  did  shoot  and  wound  Burdett,  etc.,  with  intent 
to  kill,  then  he  should  be  confined  in  the  })enitentiary,  etc. 

Appellant  was  not  indicted  for  conspiring  with  other  per- 
sons to  commit  a  felony,  and  can  not  be  punished  under  the 
statute  providing  for  the  punishment  of  persons  so  conspiring. 
He  may  have  confederated  with  other  persons  to  maliciously 
shoot  and  wound  one  or  all  the  persons  named  in  the  indict- 
ment ;  but  if  he  did  not  actually  do  the  shooting,  he  can  be 
convicted  only  as  one  who  counseled,  aided,  or  abetted  the 
person  or  persons  who  did  commit  the  principal  offense  or 
offenses. 
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For  the  error  in  thus  inatnioting  the  jury  the  judgment 
of  conviction  must  be  reversed.  We  perceive  no  other  error 
in  the  proceedings  in  the  circuit  court. 

The  cause  is  remanded  for  a  new  trial  upon  principles  not 
inconsistent  with  this  opinion. 


Case  85-ATTAOHMENT-.Fbb.  18. 

Hawkins  v.  Baldauf  &  Brother. 

APPEAL  FEOBC  BBECKINRIDOE  GIBCUTT  COUET. 

1.  OeDER  op  justices'   or   quarterly   courts   sustaining   an  AT- 

TACHMENT MAT  BE  APPEALED  FROM  to  the  circuit  couft,  Under 
aection  292  of  the  Civil  Code,  without  appealing  from  the  penonal 
judgment  for  the  deht. 

2.  Such  appeal  will  not  prevent  the  creditor  from  collecting  his  judg- 

ment by  execution,  but  will  stay  any  sale  of  the  attached  property 
to  satisfy  it.  If  the  circuit  court  sustains  the  attachment,  it  will 
direct  a  sale  of  ^he  property  to  satisfy  the  judgment,  unless  it  hM 
already  been  paid. 

Sweeney  &  Stuart,  i  ^ 

J.G.Haswell,    .    ./ ForAppeUant, 

CITED 
Civil  Code,  section  15. 

JUDGE  PRYOR  delivered  the  opinion  op  the  court. 

This  is  an  appeal  from  a  judgment  rendered  in  the  circnit 
court  dismissing  an  appeal  from  the  judgment  of  an  inferior 
court  sustaining  an  attachment.  The  debt  sought  to  be  col- 
lected was  one  hundred  dollars. 

By  section  292,  chapter  2,  Civil  Code,  it  is  provided  that 
an  order  sustaining  an  attachment  on  the  rendition  of  the 
judgment  is  the  subject  of  an  appeal.     There  is  in  regard  to 
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attachments  no  provision  in  this  chapter  or  elsewhere  in  the 
Code  that  restricts  the  right  of  appeal  in  such  cases  to  judg- 
ments rendered  in  the  circuit  court. 

Section  822,  Civil  Code,  provides  that  "  the  provisions  of 
this  Code  shall  regulate  proceedings  in  civil  actions  in  the 
quarterly  courts,  county  courts,  police  courts,  mayor's  courts, 
and  courts  of  justices  of  the  peace,''  except  as  provided  in 
that  chapter.  Section  824  provides  that  the  duties  and  powers 
conferred  in  the  Code  upon  clerks  shall  devolve  on  the  judge 
or  justices  of  such  courts  where  by  law  the  judge  or  justices 
are  required  to  act  as  the  clerk  of  their  court  This  chapter 
also  prescribes  the  manner  in  which  proceedings  are  had  in 
inferior  courts,  and  in  no  provision,  expressly  or  by  implica- 
tion, deprives  a  party  in  an  inferior  court  of  the  right  to  an 
appeal  from  an  order  sustaining  an  attachment. 

The  defendant  may  not  desire  to  appeal  from  the  judgment 
rendered  for  the  amount  of  the  debt,  for  the  reason  that  he 
may  justly  owe  it;  but  it  does  not  follow  because  he  admits 
the  justice  of  the  demand  that  the  creditor  is  entitled  to  an 
attachment,  or  that  the  court  should  sustain  it  when  obtained. 
The  debt  may  be  due  and  just,  while  the  prodfeeding  by  attach- 
ment to  cause  its  payment  is  illegal  and  oppressive;  and  if  so, 
the  right  to  an  appeal  from  the  order  made  in  this  subordinate 
proceeding  should  not  be  denied  the  party  aggrieved,  and  par- 
ticularly when  this  right  is  given  by  an  express  provision  of 
the  Code. 

When  an  appeal  is  taken  from  the  inferior  court,  from  such 
an  order,  the  creditor  can  proceed  to  collect  his  judgment  by 
an  ordinary  execution,  but  can  not  sell  the  attached  property 
under  his  attachment,  as  that  right  is  taken  from  him  by  the 
appeal.  If  the  circuit  court  sustains  the  attachment,  an  order 
will  be  made  directing  a  sale  of  the  property  attached  to  satisfy 
the  judgment;  and  if  in  the  mean  time  the  defendant  has  paid 
it,  be  can  easily  make  this  defense  in  the  circuit  court,  and 
Vol.  X.— 41 
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that  courts  this  &ct  appearing^  although  sustaining  the  attach- 
menty  will  refuse  to  sell^  because  the  debt  has  been  paid.  If 
the  inferior  court,  or  rather  the  plaintiff  in  that  court,  attempts 
to  collect  the  judgment  after  it  has  been  satisfied  by  a  sale 
of  the  attached  property  in  the  circuit  court,  he  may  be  en- 
joined, as  in  any  other  case,  from  proceeding  to  collect  by 
execution  where  payment  has  been  made  after  judgment 

A  bond  having  been  executed  to  pay  the  costs  and  any 
judgment  that  might  be  rendered  on  the  appeal  from  the 
order  sustaining  the  attachment,  the  circuit  court  had  the 
jurisdiction  to  hear  the  case. 

The  judgment  is  reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Judge  CoFER  not  sitting. 


I  Ob  6Sft) 

*^-^  Case  36— PETITION  ORDINARY— Fbb.  19. 

Penn  v.  Young. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

1.  How  FJIOGEEDS  OF  WIFE'S  GENERAL  ESTATE  OONVERTED  TO  &KPA- 

RATE  ESTATE. — A  husband  may  permit  his  wife  to  set  apart  tiie 
proceeds  of  her  general  estate  to  her  own  separate  and  exclusive 
use;  but  his  intention  to  do  so  must  be  manifested  by  a  distinct 
act,  unequivocal  in  its  nature,  and  inconsistent  with  the  idea  that 
he  reserves  the  right  in  any  possible  contingency  to  assert  claim  as 
husband  to  such  estate. 

2.  Wife's  earnings. — ^If  a  husband  desires  to  convert  the  wife's  earn- 

ings as  such  into  separate  estate,  to  be  used  by  her  to  his  exclusion, 
he  must  avail  himself  of  the  provisions  of  the  statute  authorizing 
courts  of  equity  to  empower  married  women  to  acquire,  hold, 
and  enjoy  property  as  femet  wle,  (Uhrig  v.  Horstman  &  Sons, 
8  Bush,  172.) 
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8.  What  ib  not  a  coi^yERSioK  to  sepabatb  estate. — A  hasband 
may  keep  the  proceeds  of  his  wife's  general  estate  and  the  profits 
accruing  from  her  domestic  affairs  distinct  from  his  general  business, 
may  loan  out  the  moneys  accruing  from  these  sources  in  his  wife's 
name,  take  the  notes  payable  to  her,  and  recognize  her  property  in 
or  ownership  of  such  notes,  and  still  the  estate  thus  held  will  be 
prifna  fade  the  general  estate  of  the  wife,  liable  at  any  time  to  be 
reduced  to  possession  by  the  husband,  and  such  estate  as  he  will 
take  as  survivor  in  case  of  the  wife's  death. 

CITED 

Revised  Statutes,  2  Stanton,  page  8. 
2  Bush,  115,  Bo  wen  v.  Sebree  and  wife. 
8  Bush,  172,  Uhrig  v.  Horstman  A  Sons. 

7  B.  Mon.  443,  Basham  v.  Chamberlain. 
2  Met  510,  Tinsley  and  wife  v.  Roll. 

2  Story's  Equity,  sections  1381,  1383. 

2  Met.  508,  Johnston  v.  Ferguson. 

6  Bush,  329,  Walton  v.  Broaddus. 

4  Met.  59,  Ward  v.  Crotty. 

4  Met.  87,  Maraman's  adm'r  v.  Maraman. 

8  Bush,  156,  Bryant  v.  Bryant. 

6  Bush,  150,  Shackleford  v.  Collier. 

8  Bush,  262,  Hiram  (of  color)  v.  GrifSn. 

2  Bacon's  Abridgment.  4  Dana,  834. 

14  B.  Mon.  198,  Petty  v.  Malier. 

15  B.  Mon.  563,  George  v.  Bussing. 

21  English  Law  and  Equity,  556,  Mews  v.  Mews. 

W.  W    Tbimble,  I For  Appellee, 

W.  P.  Ross,    .    .  J  ft^      y 

CITED 

Bedfield  on  Wills,  page  22.  2  Bush,  115. 

2  Iredell,  553,  Bee  v.  Yasser. 

4  Met.  89,  Maraman's  adm'r  v.  Maraman. 

4  Met  59,  Ward  v.  Crotty,  i&c. 

1  Bush,  827,  Martin,  Cobb,  &c.  v.  Curd. 
8  Bush,  263,  Hiram  (of  color)  v.  GrifSn. 

2  Story's  Equity,  sections  1375, 1398. 
2  Bush,  480,  Grigsby  v.  Breckinridge. 

6  Bush,  828.        14  B.  Mon.  247.        1  Vesey,  Jr.  46. 
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6  BuBh,  167.        15  Veaey,  156.     ^    8  Pr.  Wms.  837. 

3  Bush,  156.        10  Ohio,  374.       *     5  Buah,  593. 
30  Ga.  386,  Oglesby  and  wife  v.  Hall. 
46  Qa.  472,  DuBose  v.  McDonald. 
17  Mass.  56,  Stan  wood  v.  Stan  wood. 
20  Pick.  557,  Phelps's  ex'r  v.  Dolly  Phelps. 

JUDGE  LINDSAY  delivered  the  opiniok  of  the  coukt. 

A  husband  may  permit  hia  wife  to  set  apart  the  proceeds 
of  her  general  estate  to  her  own  separate  and  exclusive  use ; 
but  his  intention  to  do  so  must  be  manifested  by  a  distinct 
act^  unequivocal  in  its  nature^  and  inconsistent  with  the  idea 
that  he  reserves  the  right  in  any  possible  contingency  to  assert 
his  claim  as  husband  to  such  estate. 

If  a  husband  desires  to  convert  the  wife's  earnings  as  such 
into  separate  estate,  to  be  used  by  her  to  his  exclusion,  he 
must  avail  himself  of  the  provisions  of  the  statutes  author- 
izing courts  of  equity  to  empower  married  women  to  acquire, 
hold,  and  enjoy  property  as  fetMH  sole.  (Uhrig  v.  Horstman 
&  Sons,  8  Bush,  172.)  • 

A  husband  may  keep  the  proceeds  of  the  wife's  general 
estate  and  the  profits  accruing  from  her  domestic  affairs  dis- 
tinct from  his  general  business;  may  loan  out  the  moneys 
accruing  from  these  sources  in  his  wife's  name,  take  the  notes 
payable  to  her,  and  recognize  her  property  in  or  ownership 
of  such  notes;  and  still  the  estate  thus  held  will  be  prima 
facie  the  general  estate  of  the  wife,  liable  at  any  time  to  be 
reduced  to  possession  by  the  husband,  and  such  estate  as  he 
will  take  as  survivor  in  case  of  the  wife's  death. 

The  action  of  the  court  in  giving  and  refusing  instructions 
in  this  case  was  inconsistent  with  the  law  as  herein  announced. 
As  the  case  stood  upon  the  conclusion  by  appellee  of  his  testi- 
mony, the  court*  would  have  been  warranted  in  giving  a  per- 
emptory instruction  to  the  jury  to  find  for  appellant. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 
upon  principles  not  inconsistent  with  this  opinion. 
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Casb  37— petition  EQUITY— Feb.  19. 

Robbins,  &c.  v.  Cookendorfer,  &c. 

APPEAL  FBOM  PEKDLETOK  GIBOUIT  OOUBT. 

1.  Waiver  of  homestead  exemption. — ^The  homestead  right  may  be 

waived  by  a  conveyance  by  husband  and  wife,  purporting  to  convey 
the  whole  estate,  and  without  limitation  either  in  the  deed  or  the 
certificate  of  the  ftm/i%  acknowledgment;  but  if  it  appear  in  either 
that  she  only  relinquished  her  dower,  it  will  not  be  a  waiver  of  the 
homestead  right. 

2.  The  wife  owning  the  fee,  joined  with  her  husband  in  conveying 

the  whole  estate  in  a  mortgage,  warranting  the  title,  and  without 
limitation  in  the  instrument  or  certificate  of  acknowledgmei;it. 
Hdd  to  be  a  waiver  of  the  homestead  right. 

C.  H.  Lee, For  Appellants, 

CITED 
(xeneral  Statutes,  chap.  24,  sees.  19,  20,  21. 
General  Statutes,  chap.  52,  art.  2,  sec.  3;  art.  4,  sec.  17. 
2  Met.  286,  Smith,  Ac.  v.  Wilson. 
2  Met.  503,  Johnston  v.  Ferguson. 
9  B.  Mon.  544,  Scarborough  v.  Watkins. 
4  Bush,  70,  Jarboe,  &c.  v.  Colvin. 

J.  H.  Fbyeb, For  Appellees, 

CITED 
Act  of  Feb.  10,  1866,  Myers's  Supplement,  714. 

CHIEF  JUSTICE  PETERS  delivebbd  the  opinion  op  the  court. 
On  the  12th  of  May,  1870,  John  8.  Cookendorfer  and  his 
wife,  Sarah  A.  Cookendorfer,  executed  their  joint  and  several 
note  to  Robert  Howe  for  five  hundred  and  ninety  dollars, 
payable  two  years  after  date,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  semi-annually ;  and  on  the  same 
day  said  obligors  joined  in  the  execution  of  a  mortgage  to  said 
Howe,  to  secure  its  payment,  on  a  house  and  lot  in  the  town 
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of  Falmouth,  in  which  they  then  lived,  said  lot  being  known 
as  No.  159  on  the  plan  of  said  town. 

On  the  28th  of  October,  1871,  Mrs.  Cookendorfer  joined 
her  husband  in  the  execution  of  a  mortgage  on  the  same  house 
and  lot  to  John  W.  Robbins  and  Hannah  Turner,  to  secure 
to  them  a  debt  of  twelve  hundred  dollars,  evidenced  by  note 
bearing  the  same  date  of  said  mortgage,  and  due  twelve 
months  thereafter.  The  fee-simple  estate  in  the  house  and 
lot  was  in  Mrs.  Cookendorfer,  and  in  both  deeds  of  mortgage 
there  is  a  warranty  of  title. 

On  the  16th  of  February,  1872,  Knight,  claiming  to  be  the 
assignee  of  the  debt  from  Howe,  brought  his  suit  in  equity 
against  Cookendorfer  and  wife  to  foreclose  the  mortgage  to 
Howe,  and  to  recover  judgment  for  a  sale  of  the  mortgaged 
property ;  and,  besides  the  mortgagors,  he  made  Robbins  and 
Hannah  Turner,  the  subsequent  mortgagees,  defendants. 

On  the  21st  of  December,  1872,  A.  Robbins  and  J.  M. 
Curry,  claiming  to  be  the  assignees  of  John  W.  Robbins  and 
Hannah  Turner,  brought  a  suit  in  equity  to  foreclose  the 
mortgage  to  J.  W.  Robbins  and  H.  Turner,  and  to  their  suit 
they  made  Howe  and  Knight  defendants. 

In  the  first-named  case  a  judgment  was  rendered  on  the 
27th  day  of  March,  1874,  in  which,  after  crediting  Cooken- 
dorfer with  $3.73,  which  is  admitted  to  be  correct,  the  court 
adjudged  that  under  the  statute  providing  an  exemption  of  a 
homestead  no  mortgage,  release,  or  waiver  of  the  exemption 
shall  be  valid  unless  it  is  expressly  named  in  the  mortgage  by 
the,  roifey  notwithstanding  the  mortgage  of  the  estate  generally; 
and  in  this  case,  as  there  was  no  express  referenae  to  the  home- 
stead in  the  mortgage,  it  did  not  pass,  and  therefore  adjudged 
to  the  mortgagors  a  homestead  right  in  the  property;  and 
from  that  judgment  Curry  and  A.  Robbins  have  appealed. 

The  only  material  question  arising  on  the  record  is  whether 
the  court  erred  in  adjudging  to  the  mortgagors  a  homestead 
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right  in  the  property.  In  Thorn  against  Darlington  (6  Bosh, 
448)  the  appellee  mortgaged  a  house  and  lot  in  Hardinsville, 
Shelby  County,  in  which  he  and  his  wife  and  children  resided. 
His  wife  was  no  party  to  the  mortgage.  In  that  suit  to  fore- 
close the  mortgage;  the  house  and  lot  not  being  worth  one 
thousand  dollars,  the  mortgagor  claimed  for  the  benefit  of  his 
fiimily  an  exemption  of  the  property  under  the  homestead 
statute  of  February  10,  1866.  The  circuit  court  rendered  a 
judgment  in  personam  against  him  for  the  debt,  but  dismissed 
the  petition  for  a  foreclosure  and  sale.  That  judgment  was 
a£Srmed  by  this  court  upon  the  ground  that  the  wife  had  not 
united  with  the  husband  in  making  the  mortgage.  This  is  a 
different  case.  The  wife  here  had  the  fee,  and  joined  with  her 
husband  in  conveying  the  whole  estate,  and  warranted  the  title. 
And  in  the  case  of  Wing,  &c.  v.  Hayden,  &c.  (10  Bush,  276) 
this  court  held  that  the  homestead  right  may  be  waived,  by  a 
conveyance  by  husband  and  wife  purporting  to  convey  the 
whole  estate  without  limitation,  either  in  the  deed  itself  or  in 
the  certificate  of  thefem^s  acknowledgment;  but  if  it  appears 
either  in  the  deed  or  in  the  certificate  of  acknowledgment  that 
she  only  relinquished  her  dower,  it  would  not  be  a  waiver  of 
the  homestead  right.  In  this  case  the  deeds  purport  to  convey 
the  whole  estate  without  limitation  in  the  instruments  or  the 
certificates  of  acknowledgment,  and  consequently  there  was  a 
waiver  of  the  homestead  right,  and  the  judgment  must  there- 
fore be  reversed  as  to  Cookendorfer  and  wife,  and  the  cause 
is  remanded. 

Upon  the  subject  of  the  refusal  of  the  court  below  to 
require  Knight  to  make  A.  Bobbins  and  Curry  defendants 
to  his  suit  on  their  petition,  it  is  sufficient  to  say  they  never 
applied  to  be  made  defendants  until  after  final  judgment;  they 
were  Us  pendens  purchasers,  and  the  attorney  who  prosecuted 
their  suit  to  foreclose  the  mortgage  to  their  assignors  filed  the 
answer  of  their  assignors  in  this  suit,  and  no  sufficient  reason 
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is  shown  for  the  failure  by  them  to  apply  to  be  made  defend- 
ants at  an  earlier  day;  nor  does  it  appear  that  their  rights 
have  been  prejudiced  by  the  refusal  of  the  court  to  require 
them  to  be  made  defendants. 

But  for  the  error  in  adjudging  to  Cookendorfer  and  wife 
a  homestead  right  in  the  mortgaged  estate  alone  the  judgment 
is  reversed,  and  the  cause  remanded  with  directions  to  dismiss 
their  claim  and  for  further  proceedings  consistent  herewith ; 
and  appellants  will  recover  the  costs  of  the  appeal  against 
Cookendorfer  and  wife  of  them,  and  must  pay  their  own  costs 
so  far  as  they  sought  a  reversal  against  Knight  and  Howe. 


Cases  38,  39— PETITIONS  ORDINARY— Feb.  28. 

Bell  V.  OflFutt— Offutt  v.  Hamilton. 

appeals  from  jefferson  court  of  common  pleas. 

1.  Contract  complete  though  agreed  that  it  shall  be  reduced 

TO  WRITING. — If  two  persons  enter  into  a  verbal  agreement  about 
a  matter  as  to  which  an  enforceable  parol  contract  can  be  made,  it 
would  be  no  defense  when  one  of  them  is  sued  for  a  breach  of  the 
contract  that  he  understood  it  would  not  be  obligatory  unless  re- 
duced to  writing. 

Nor  does  a  contemporaneous  agreement  to  reduce  a  contract  to 
writing  make  its  validity  depend  upon  its  being  actually  reduced 
to  writing  and  signed. 

An  agreement  to  reduce  a  contract  to  writing  is  merely  an 
agreement  to  provide  a  particular  kind  of  evidence  of  the  terms 
of  the  contract. 

2.  The  intention  of  parties  in  treaty  about  a  contract  must  be 

gathered  from  their  language  or  conduct,  or  both,  and  the  legal 
effect  of  what  they  say  and  do  can  not  be  altered  or  modified  by 
the  undisclosed  intention  or  secret  understanding  of  either. 
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8.  Where  a  pubchabeb  eefxtses  to  regeiyx  the  thing  baboained 
FOB  the  vendor  may  consider  it  as  'his  own,  and  sae  for  the  differ- 
ence hetween  the  contract  and  the  market  price;  or  he  may  consider 
it  as  the  property  of  the  purchaser,  and  sell  it  with  due  precaution 
to  satisfy  his  lien  for  the  price,  and  then  sue  for  and  recover  the 
unpaid  balance;  or  he  may  consider  it  as  the  property  of  the  pur- 
chaser, and  hold  it  subject  to  his  call  or  order,  and  sue  for  and 
recover  the  whole  price  agreed.  (2  Parsons  on  Contracts,  484; 
Cook  V.  Brandeis  &  Crawford,  8  Met  557.) 

4.  Ip  the  VENDOB  was  not  the  actual  OWNEB  OP  ALL  THE  OOOD6 

TENDERED  in  compliance  with  the  contract,  yet  if  he  was  in  a 
position  to  deliver  them  and  pass  a  perfect  title,  he  will,  as  between 
the  parties,  be  regarded  as  the  owner,  and  the  refusal  of  the  pur- 
chaser to  receive  them  will  render  him  liable  for  the  difference 
between  the  contract  and  the  market  price  of  the  whole. 

6.  Pbincipal  bound  by  ACTS  OF  AGENT.— Where  an  agent  has  in  fact 
a  general  authority  his  acts  are  the  acts  of  the  principal,  and  will 
bind  him  within  the  scope  of  the  agency,  although  the  agent  may 
disregard  private  instructions  not  communicated  tb  the  person  with 
whom  he  deals  and  may  not  disglose  the  agency. 

6.  Genebal  OB  SPECIAL  AGENCT.wt  Is  a  rule  that  if  one  who  is  him- 
self engaged  in  a  particular  calling  or  business  be  employed  to  do 
certain  acts  in  that  trade  or  {msiness,  he  will  be  with  respect  to  his 
employment  a  general  agent/7 

A  livestock  broker  wa9  difmed  by  letter  to  buy  two  thousand  hogs 
of  a  certain  description  and  price,  to  be  delivered  at  a  specified 
place  and  dates.  Jff'  the  letter  was  the  only  authority  the  broker  had  to 
buy  hogs  for  his  principal,  it  constituted  him  a  special  agent,  with 
authority  only  to  bind  his  principal  as  specified  in  the  letter. 

Babbet  &  Brown, For  Appellant  Bell, 

CITED 
Sedgwick  on  Damages,  pp.  229,  851. 
Chitty  on  Contracts,  pp.  9,  284,  289. 
Parsons  on  Contracts,  sec.  2,  p.  5. 
Litteirs  S.  C.  268,  Baker,  Ac.  y.  Le  Grand. 

8  Bibb,  289,  McCall  v.  Welsh. 

1  Marsh.  686,  Carter  v.  Woolr^ht. 
6  Dana,  188,  Dryden  y.  Lewis. 

9  Dana,  296,  Chandler  v.  Robertson. 

8  Dana,  161,  McNairy,  &c.  ▼.  Bishop,  Ac 
8  Marsh.  418,  Burch  v.  Young. 
1  Bibb,  459,  Bodine  v.  Wade. 
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Caldwell  &  Habwood,  1  -p     offnH, 

CocHKAN  &  Caldwell,/ ' 

CITED 
Story  on  Agency,  sees.  891,  893,  269, 188. 
Benjamin  on  Sales,  2d  ed.,  pp.  826,  558,  559. 
Story  on  Contracts,  sec.  886. 
Chitty  on  Contracts,  8th  Am.  ed.,  p.  211;  11th  ed.,  pp.  94, 

95,  277,  308. 
Hilliard  on  Contracts,  sees.  21,  47,  pp.  605,  606;  sec  50,  p. 

607;  8ec.74,p.  62L 
Paley  on  Agency,  3d  Am.  ed.,  pp.  171,  210, 199,  200. 
9  Dana,  292,  Chandler  v.  Robertson. 
1  Parsons  on  Contracts,  pp.  44-47. 
1  Chitty  on  Pleading,  pp.  7,  12. 
8  Graham  &  Waterman  on  New  Trials,  pp.  1021,  1048,  1068. 

8  Johnson,  85,  Smith  v.  Brush. 

1  Kean  (15  Eng.  Ch'y)  729,  Thomas  v.  Dering. 

2  S.  &  S.  194,  Holland  y.  Eyre. 

1  Paige's  Ch'y  Bep.  434,  Frith  y.  Lawrence. 

4  Paige's  Ch'y  Bep.  17,  Brisban  y.  Boyd. 

2  Yo.  &  Col.  67,  Morton  v.  Sewart 

1  Hill's  S.  C.  Ch'y  Rep.  166.  16  N.  Y.  188. 

6  Monf.  88,  Fitzhugh  y.  Jones.  8  Esp.  76. 

7  Dana,  281,  Chiles  y.  Nelson. 

9  M.  &  W.  78,  Beckham  v.  Drake. 

6  A.  &  E.  486,  Jones  y.  Littledale. 

2  Kent's  Commentaries,  pp.  630,  620,  261. 

8  M.  &  W.  884,  Higgins  y.  Senior. 
2  M.  &  W.  440,  Magee  y.  Atkinson. 

7  Cushing,  374,  Huntington  v.  Knox. 

5  Littell,  1,  Tutt  y.  Brown. 

8  Marsh.  484,  McAlezander  y.  Lee. 

2  Camp.  22.  8  Queen's  B.  604,  609. 

2  Term  Rep.  209.  6  Cushing,  225. 

1  Denio,  471.  1  Cushing,  278. 

8  Wend.  494.  24  Wend.  102. 

40  English  Common  Law,  594. 
11  M.  &  W.  815,  Drake  y.  Beckham. 
10  B.  Mon.  849,  Violett  y.  Powell's  adm'r. 
13  B.  Mon.  217.  Bates  y.  Best. 
19  Johnson,  78,  Vibbard,  Ac.  y.  Johnson. 
21  Wend.  280,  Anderson  y.  Comly. 
26  Vermont,  112,  Barbee  y;  Brittan. 
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Bullock  &  Andebson^ For  Hamilton, 

CITED 

Ghitty  on  Contracts,  p.  213. 
Story  on  Agency,  sec.  251. 
Paley  on  Agency,  pp.  143,  144. 
6  Mon.  681,  De  Hart  v.  Wilson. 

1  J.  J.  M.  285,  Yanada's  heirs  y.  Hopkins's  adm'r,  &c. 

6  Mann  &  G.  236,  Wilson  v.  Tumman. 
9  Peters,  607,  Owings  v.  Hull. 

7  Hill,  128,  Hays  v.  Stone. 

6  Pick.  200,  Copeland  v.  Mercantile  Ina  Co. 

2  T.  R.  189,  Smith  y.  Colgan. 

2  Parsons  on  Contracts,  pp.  3,  4,  61,  62. 
1  Greenleaf's  Evidence,  section  275. 
4  Bibb,  348.  3  Marsh.  381. 

4  Bibb,  563.  1  Marsh.  157. 

JUDGE  COFER  delivered  the  opinion  of  the  coubt. 

Offutt  brought  this  action  in  the  Jefferson  Court  of  Com- 
mon Pleas  against  Bell^  alleging  that  about  the  16th  of 
September^  1873^  he  sold  to  Bell  one  thousand  &t  hogs^  to 
average  two  hundred  and  sixty  pounds  gross^  at  the  price  of 
(4.90  per  hundred  pounds,  to  be  delivered  at  the  Bourbon 
House  Stock-yard  in  Louisville,  in  three  lots  on  different  days, 
between  the  1st  and  10th  of  November,  to  be  designated  by 
Bell ;  that  Bell  failed  to  designate  the  days  on  which  the  hogs 
should  be  delivered,  and  that  he  (Offutt)  had  on  the  7th,  8th, 
and  10th  of  November,  the  9th  being  Sunday,  tendered  one 
thousand  hogs  according  to  the  terms  of  the  contract,  but  that 
Bell  refused  to  accept  them ;  that  he  immediately  sold  them  at 
the  place  of  delivery  for  the  best  price  he  could  obtain,  which 
amounted  in  the  aggregate  to  (3,414.89  less  than  they  would 
have  brought  at  the  contract  price,  and  he  prayed  for  judg- 
ment against  Bell  for  that  sum. 

By  an  amended  petition,  filed  before  Bell  had  answered, 
Offutt  alleged  that  afler  filing  his  original  petition  he  had 
learned  for  the  first  time  that  Bell  purchased  the  hogs  as  the 
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agent  of  W.  B.  Hamilton ;  that  both  Bell  and  Hamilton  con- 
cealed from  him  the  fact  that  Bell  was  Hamilton's  agent  in 
the  transaction;  and  making  Hamilton  a  defendant,  he  prayed 
judgment  against  him  also. 

Bell  denied  all  the  jnaterial  allegations  of  the  original 
petition ;  but  admitted  that  in  the  month  of  September,  1873, 
he  was  engaged  as  agent  for  Hamilton  in  contracting  for  hogs; 
that  as  Hamilton's  agent  he  did  confer  with  Offutt  concerning 
the  purchase  of  a  lot  of  about  one  thousand  hogs;  that  the 
preliminaries  of  the  contract  were  discussed,  after  which  he 
and  Offutt  separated,  agreeing  to  meet  again  and  reduce  to 
writing  any  contract  they  might  thereafter  make;  and  that  it 
was  well  understood  that  no  contract  was  then  made,  and  that 
there  was  to  be  none  except  in  writing,  and  he  denied  that  any 
contract  was  ever  consummated  between  them;  but  if  thfere 
was  a  contract,  he  alleged  that  he  made  it  as  Hamilton's  agent, 
having  full  authority  to  do  so,  and  that  he  disclosed  his  agency 
at  the  time  to  Offutt. 

Hamilton  answered  the  petition  and  amended  petition,  and 
put  in  issue  all  the  facts  relied  upon  as  the  foundation  of  a 
recovery  against  him. 

A  trial  was  had  of  the  issues  thus  made,  which  resulted  in 
a  verdict  and  judgment  in  favor  of  Offutt  and  Hamilton;  and 
Bell's  motion  for  a  new  trial  as  to  Ofiiitt,  and  Offutt's  motion 
for  a  new  trial  as  to  Hamilton,  having  been  overruled,  they 
have  both  appealed. 

Upon  the  question  whether  a  contract  was  in  fact  con- 
cluded, as  claimed  by  Offutt,  or  only  discussed  and  left 
incomplete,  to  be  afterward  finally  agreed  upon  and  reduced 
to  writing,  as  claimed  by  Bell,  the  evidence  was  conflicting, 
and  it  therefore  became  necessary  to  submit  that  question  to 
the  decision  of  the  jury. 

Upon  this  point  Bell  asked  the  court  to  instruct  the  jury 
that  they  could  not  find  for  the  plaintiff  unless  they  believed 
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from  the  evidence  that  the  alleged  contract  for  the  purchase 
of  the  hogs  was  concluded  on  the  night  of  the  16th  of  Sep- 
tember^ 1873,  as  then  understood  by  both  parties;  and  that 
if  they  believed  from  the  evidence  that  either  party  under- 
stood when  they  separated  that  night  that  any  thing  else  was 
to  be  done  to  consummate  the  contract,  then  they  must  find 
for  the  defendant  Bell.  The  court  refused  so  to  instruct,  and 
on  motion  of  Offutt  told  the  jury,  if  they  believed  from  the 
evidence  that  Offutt  and  Bell  agreed  upon  the  contract  as  set 
forth  in  the  petition,  and  after  the  terms  had  been  mutually 
assented  to  it  was  further  agreed  that  they  would  at  a  future 
day  reduce  said  contract  to  writing,  it  was  not  essential  to  the 
validity  of  the  contract  that  it  should  have  been  reduced  to 
writing. 

The  instruction  asked  by  Bell  made  the  question  whether  a 
contract  had  been  in  fact  made  depend  upon  his  understanding 
of  the  legal  effect  of  the  agreement  to  reduce  the  terms  of  the 
contract  to  writing,  and  not  upon  the  question  whether  they 
in  fact  agreed  upon  the  terms,  and  then  agreed  to  enter  into  a 
writing  as  evidence  merely  of  a  contract  already  made. 

The  court  was  clearly  right  in  holding  that  if  the  terms 
of  the.  contract  had  been  mutually  agreed  to,  and  the  parties 
then  made  a  further  agreement  to  write  and  sign  a  paper 
evidencing  those  terms,  the  contract  was  valid  without  the 
writing. 

This  is  not  an  infringement  of  the  rule  that  "both  parties 
must  purpose  and  mean  the  same  thing"  (Parsons  on  Contracts, 
page  5,  section  2);  or,  as  otherwise  expressed,  that  there  must 
be  *^  a  concurrence  of  intention  in  two  parties."  (Pothier  on 
Obligations.)  The  instruction  left  it  to  the  jury  to  say  whether 
the  parties  did  purpose  and  mean  the  same  thing.  All  the 
court  did  was  to  say  in  effect,  "If  these  parties  agreed  the 
one  to  sell  and  the  other  to  buy  one  thousand  hogs  of  a  given 
quality,  to  be  delivered  at  a  designated  place  at  a  given  price. 
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on  days  to  be  named  by  the  purchaser^  there  was  a  valid  ^ 
contract,  although  they  may  also  have  agreed  that  they  woald 
at  some  future  time  reduce  the  terms  of  their  agreement  to 
writings  and  although  one  of  the  parties  may  have  wndershod 
or  believed  that  the  contract  would  not  become  obligatory  on 
him  until  it  was  written  and  signed  by  both  parties.'' 

To  hold  otherwise  would  make  the  validity  of  contracts 
depend  not  on  what  the  parties  said  and  did,  but  upon  their 
understanding  of  the  legal  effect  of  their  words  and  acts.  If 
two  persons  enter  into  a  verbal  agreement  about  a  matter  as 
to  which  an  enforceable  parol  contract  can  be  made,  it  would 
be  no  defense  when  one  of  them  is  sued  for  a  breach  of  the 
contract  that  he  understood  it  would  not  be  obligatory  unless 
reduced  to  writing;  nor  does  a  contemporaneous  agreement  to 
reduce  a  contract  to  writing  make  its  validity  depend  upon  its 
being  actually  reduced  to  writing  and  signed.  The  agreement 
to  put  it  in  writing  amounts  to  no  more  than  an  agreement  by 
the  parties  to  provide  a  particular  kind  of  evidence  of  the 
terms  of  their  contract,  and  no  more  prevents  its  enforcement 
upon  other  legal  evidence  than  an  agreement  that  they  would 
go  to  a  named  individual  and  state  to  him  the  terras  of  their 
contract  would  render  the  testimony  of  any  other  competent 
witness  inadmissible  to  prove  what  the  contract  was. 

The  intention  of  parties  in  treaty  about  a  contract  must 
be  gathered  from  their  language  or  their  conduct,  or  both,  and 
the  legal  effect  of  what  they  say  and  do  can  not  be  altered  or 
modified  by  the  undisclosed  intention  or  secret  understanding 
of  either. 

It  appeared  from  the  testimony  of  Oflutt  that  he  did  not 
own  quite  one  half  of  the  hogs  tendered  to  Bell,  and  that  the 
others  belonged  to  his  father,  brother,  and  sister,  and  perhaps 
some  others,  with  whom  he  had  agreed  that  he  would  take 
their  hogs  and  put  them  in  on  his  contract,  and  pay  over  to 
them  the  price  received ;  and  with  a  view  to  raise  the  question 
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whether  OflTutt  had  a  right  to  recover  for  the  difference  be- 
tween the  contract  and  the  market  price  of  any  hogs  of  which 
he  was  not  the  owner,  Bell  asked  the  court  to  instruct  the  jury 
that  in  the  event  they  should  find  for  Offutt  they  were  not 
authorized  to  give  damages  for  so  many  of  the  hogs  as  did 
not  belong  to  him.  But  the  court  refused  so  to  instruct^  and 
told  the  jury  that  although  Offutt^s  father  and  others  may  have 
furnished  a  part  of  the  hogs  tendered,  yet  he  was  entitled  to 
recover  the  entire  difference  between  the  contract  price  and 
the  market  price  of  the  whole  number  of  hogs,  whether  they 
belonged  to  him  or  not. 

This  action  of  the  court  is  complained  of  as  erroneous. 
That  Offutt  had  acquired  such  interest  in  the  hogs  as  put  him 
in  a  position  to  deliver  them  to  Bell  and  vest  in  him  a  perfect 
title  is  not  controverted.  This  was  all  he  was  bound  by  the 
contract  to  do;  and  having  been  able  and  ready  to  perform  his 
agreement,  three  alternative  courses  lay  open  to  him :  Firdy 
he  might  consider  the  hogs  as  his  own,  and  sue  for  the  differ- 
ence between  the  contract  and  market  price;  or  second^  he 
might  consider  them  as  Bell's  property,  and  sell  them  with 
due  precaution  to  satisfy  his  lien  for  the  price,  and  then  sue 
and  recover  only  for  the  unpaid  balance;  or  thirdy  he  might 
consider  them  as  the  property  of  Bell,  and  hold  them  subject 
to  his  call  or  order,  and  sue  for  and  recover  the  whole  price 
which  Bell  should  have  paid.  (2  Parsons  on  Contracts,  484; 
Cook  V.  Brandeis  &  Crawford,  3  Met.  557.) 

Having  the  option  of  the  three  courses,  Offiitt  made  his 
choice,  and  Bell  is  bound  by  that  election.  The  election  made 
was  to  treat  the  hogs  as  belonging  to  Bell,  and  to  sell  them  to 
satisfy  the  vendor's  lien  for  the  price,  and  Bell  can  not  escape 
the  payment  of  any  part  of  the  unpaid  balance  by  showing 
the  manner  or  terms  upon  which  Offutt  obtained  them.  It 
was  his  duty  to  accept  them,  and  he  could  not  by  refusing 
to  do  so  put  himself  in  a  better  position  than  he  would  have 
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been  in  if  he  had  complied  with  his  contract.  If  he  had 
accepted  them,  he  woald  have  acquired  a  perfect  title,  and 
would  have  been  liable  to  Offutt  for  the  whole  price.  As 
he  did  not  accept  them,  Ofiutt  had  a  right  to  treat  them  as 
Bell's  property,  and  to  sell  them  for  his  account,  and  after 
crediting  him  with  the  amount  realized  from  the  sale  to  sue 
for  and  recover  the  diflference  between  the  amount  realized 
and  the  contract  price;  and  his  right  to  such  recovery  rests 
on  the  same  ground  as  if  Bell  had  accepted  and  sold  the  hogs 
and  paid  to  Offutt  the  proceeds  of  such  sale, 

Mr.  Parsons  in  his  work  on  Contracts,  284,  says  the  vendor 
may  consider  the  goods  as  his  own  if  there  has  been  no  de- 
livery, or  he  may  consider  them  as  the  vendee's  and  sell  them 
with  due  precaution  to  satisfy  his  lien  for  the  price,  and  sue 
for  and  recover  only  the  unpaid  balance. 

This  rule  was  recognized  and  acted  upon  by  this  court  in 
Cook  V.  Brandeis  &  Crawford  (3  Met.  557),  and  is  sustained 
by  many  authorities  cited  in  the  opinion  in  that  case. 

This  seems  to  us  conclusive  of  this  point.  The  hogs  ten- 
dered must  for  the  purposes  of  this  case  be  regarded  as  the 
property  of  the  vendee,  and  he  can  no  more  enter  into  the 
inquiry  as  to  where  or  how  or  on  what  terms  Offutt  procured 
and  held  them  than  if  he  had  in  fact  accepted  them.  It  does 
not  matter  to  him  that  by  the  terms  of  the  agreement  between 
Ofiutt  and  those  from  whom  he  obtained  the  hogs  Offutt  was 
to  allow  them,  as  a  gratuity,  the  difference  between  the  market 
price  and  the  price  Bell  was  to  pay.  The  law  fixed  the  crite- 
rion of  damages  for  the  breach  of  the  contract,  and  neither 
party  can  resort  to  any  inquiry  outside  of  the  single  question 
as  to  what  was  in  fact  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  delivery. 
If  Offutt  had  elected  to  treat  the  contract  as  rescinded  and 
the  hogs  as  his  own,  the  result  would  have  been  the  same.  If 
the  price  had  suddenly  risen  after  the  day  of  the  offer  to 
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deliver  to  doable  the  contract  price,  or  had  &llen  in  a  like 
proportion,  the  rights  and  liabilities  of  the  parties  would  have 
been  unaffected  by  it,  and  for  the  same  reason  the  amount 
Offutt  has  a  right  to  recover  can  not  be  influenced  by  the 
terms  of  the  agreement  on  which  be  procured  the  hogs. 

There  was  some  evidence  tending  to  show  that  Bell,  who 
is  a  live-stock  broker,  was  the  general  agent  of  Hamilton  for 
the  purchase  of  hogs,  and  that  he  purchased  Offutt's  hogs 
as  such  agent.  Hamilton,  however,  denied  that  he  was  his* 
general  agent,  and  claimed  that  the  only  authority  be  had  to 
buy  hogs  for  him  was  given  in  a  letter  addressed  to  Bell,  and 
that  previous  to  the  making  of  the  contract  with  Offutt,  Bell 
had  purchased  for  him  more  hogs  than  the  letter  authorized 
him  to  buy. 

At  Hamilton's  instance  the  court  instructed  the  jury  on 
this  point  as  follows:  ^'If  the  jury  believe  from  the  evidence 
ihat  Bell  received  from  Hamilton,  prior  to  September  16th, 
a  special  authority  in  writing  as  follows,  vis. : 

"  ^John  E.  Belly  Louisville^  Ky. :  I  regret  that  you  did  not 
call  to  see  me  this  morning  as  promised.  I  shall  be  in  Chicago 
for  3  or  4  days,  and  may  be  longer.  You  can  buy  for  me  one 
or  two  thousand  hogs,  to  average  260  pounds  or  over,  to 
be  delivered,  say  300  by  the  18th  of  October,  300  by  the  23d 
of  October,  400  by  the  27th,  and  the  balance  by  the  Ist  of 
November — all  to  be  good  corn-fatted  hogs — at  five  dollars 
per  hundred,  weighing  at  Ix>uisville.  Keep  this  to  yourselfl 
'Yours,  W.  B.  Hamilttot,'^ 

— ^Then  said  Bell  was  constituted  thereby  a  special  agent,  and 
was  legally  required  to  act  in  accordance  therewith  and  accord- 
ing to  the  terms  and  limitations  therein  contained,,  and  had 
no  right  to  violate  the  same  unless  afterward  authorised  by 
said  Hamilton,  and  before  the  making  of  the  alleged  contract 
with  plaintiff  so  to  do.'' 
Vol..  X.— 42 
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In  view  of  the  evidence  tending  to  prove  that  Bell  was  a 
general  agent^  it  is  insisted  that  this  instruction  shoold  not 
have  been  given. 

There  seem  to  be  two  grounds  upon  which  it  is  claimed 
that  he  was  a  general  agent.  One  of  these  grounds  is  that 
he  was  so  by  appointment,  and  his  previous  employment  by 
Hamilton  in  the  same  business,  and  some  declarations  made 
by  Hamilton,  and  the  testimony  of  Bell  himself  that  he  had 
general  authority  to  buy  hogs  for  him,  were  relied  upon  to 
establish  an  express  agency.  The  other  is  that,  being  a  live- 
stock broker,  his  employment  imported  a  general  agency,  and 
that  no  matter  what  the  extent  of  the  authority  actually  given 
was,  he  was  as  a  matter  of  law  a  general  agent. 

We  need  not  enter  into  an  argument  or  cite  authority  to 
prove  that  if  Bell  was  a  general  agent,  with  express  authority, 
Hamilton  is  bound  by  contracts  made  by  him  within  the  scope 
of  the  agency,  whether  Bell  disclosed  his  agency  or  not,  even 
if  he  went  beyond  his  private  instructions. 

But  the  &ct  that  Bell  may  have  been  a  live-stock  broker 
did  not  of  itself  make*  him  a  general  agent,  with  unlimited  or 
unrestricted  authority  to  purchase  for  Hamilton  any  number 
of  hogs  he  might  choose.  The  rule  that  if  one  who  is  himself 
engaged  in  a  particular  calling  or  business  be  employed  to  do 
certain  acts  for  his  employer  in  that  trade  or  business,  be  will 
be  with  respect  to  his  employment  a  general  agent,  has  no 
application  to  the  facts  of  this  case.  As  to  the  thing  to  be 
done,  such  an  agency  may  be  limited  like  any  other.  It  is 
only  as  to  the  manner  of  executing  the  power  given  that  the 
agency  is  general,  except  in  those  cases  where,  from  the  known 
course  of  business  or  the  character  or  situation  of  the  subject 
of  the  agency,  a  general  authority  will  be  conclusively  pre- 
sumed in  fiivor  of  third  persons  dealing  with  the  agent.  If 
one  sends  to  an  auction-room  such  goods  as  are  usually  sold 
there,  and  directs  them  to  be  stored,  and  the  auctioneer  sells 
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them  in  the  usual  manner,  the  purchaser  will  acquire  a  perfect 
title;  but  if  one  directs  a  bond  broker  to  buy  him  ten  bonds, 
the  broker  can  not  bind  him  hj  a  contract  to  purchase  twenty 
bonds.  So  in  this  case,  if  the  letter  was  the  only  authority 
Bell  had  to  buy  hogs  for  Hamilton,  the  fact  that  he  may  have 
been  accustomed  to  deal  in  fat  hogs  did  not  vest  him  with 
authority  to  bind  his  principal  in  contracts  for  more  hogs  than 
he  was  authorized  by  the  letter  to  purchase. 

But,  as  we  have  said,  when  the  agent  has  in  fact  general 
authority  his  acts  are  the  acts  of  the  principal,  and  will  bind 
him  within  the  scope  of  the  agency,  although  the  agent  may 
disregard  private  instructions  not  communicated  to  the  person 
with  whom  he  deals;  and  the  court  should  therefore  have 
qualified  the  first  instruction  asked  by  Hamilton  so  as  to 
allow  the  jury  to  decide  on  all  the  evidence  whether,  not- 
withstanding the  letter.  Bell  had  general  authority  to  buy 
for  Hamilton. 

Some  of  the  instructions  given  recognized  the  principle  that 
if  Bell  was  a  general  agent,  his  principal  would  be  bound  by 
the  contract  made  with  Offut;  but  they  did  not,  in  our  opinion, 
cure  the  error  committed  in  giving  the  first  instruction  asked 
by  Hamilton. 

It  was  also  sought  to  make  Hamilton  liable  upon  an  alleged 
ratification.  If  Bell  was  a  general  agent,  the  contract  needed 
no  ratification;  and  if  he  was  only  a  special  agent,  with  no 
authority  except  the  letter  quoted  in  the  instruction  supra, 
and  had  already  purchased  for  his  principal  two  thousand 
hogs,  and  did  not  profess  to  act  as  agent  in  making  the  pur- 
chase, no  subsequent  assent  of  Hamilton  not  made  to  Offiitt 
can  have  the  effect  to  bind  him  as  by  a  ratification.  (Chitty  on 
Contracts,  293.)  The  newly-discovered  evidence  relied  upon 
by  Bell  as  a  ground  for  a  new  trial  was  cumulative  merely, 
and  furnished  no  sufficient  reason  for  setting  aside  the  verdict 
and  judgment     (Allen  v.  Perry,  6  Bush,  85.) 
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Perceiving  no  error  to  the  prejudice  of  the  appellant  Bell, 
the  judgment  as  to  him  is  affirmed ;  bat  for  the  error  indi- 
cated the  judgment  as  to  Hamilton  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial  upon  principles  not  inconsistent 
with  this  opinion. 


Oasr  40-OEDER  of  CX)UNTY  COURT— Fsa  24. 

Bate,  (fee.  V.  Speed,  &c. 

APPEAL    PROM    JBPPERSOK    COUNTY    OOITST. 

1.  The  CJourt  of  Appeals  has  jubisdiotion  of  an  appeal  from  an 

order  of  the  Jefferson  County  Court  directing  the  collection  of  a 
tax  assessed  under  the  provisions  of  the  act  of  February  11,  1873, 
to  incorporate  a  police  municipality  in  Jefferson  County. 

2.  Assessing  a  local  tax.— If  under  that  act  the  commissioners  did 

not  investigate  the  probable  expense  to  be  incurred  by  the  muni- 
cipality during  the  current  year,  and  the  amount  likely  to  be 
realized  from  the  capitation  tax,  and  thereby  ascertain  the  deficit 
-  to  be  made  up  by  the  taxation  of  the  real  estate,  then  their  assess- 
ment as  to  the  realty  is  unauthorized  and  void.  (Clark  v.  Crane, 
5  Mich.  154.) 
8.  When  a  tax  presumed  to  iob  legally  imposed.— In  collatera] 
proceedings  the  presumption  may  sometimes  be  indulged  that 
taxation  has  been  legally  imposed;  but  where  the  action  of  the 
ministerial  and  judicial  ofScers  whose  duty  it  is  to  impose  it  is 
called  directly  in  question  by  the  tax-payers,  and  their  authority 
and  jurisdiction  denied,  such  presumption  does  not  and  can  not 
arise. 

John  M.  Harlan, For  Appellants, 

CITED 
Act  of  Feb.  11,  1874,  incorporating  a  police  municipality  in 

Jefferson  County. 
Civil  Code,  sections  14,  15,  20. 
Cooley's  Con.  Lam.,  2d  ed.,  aide  pages  602,  608,  499,  501,  502. 
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9  Qana,  617,  Oitf  of  Lexington  v.  McQuillan's  hein. 

8  Ohio  St  1,  Exchange  Bank  of  Colambos  v.  Hines. 
4  Iowa,  State  v.  Young. 

6  Cal.  26,  People  v.  Porter. 

1  Kansas,  278,  Jones  y.  State. 
1  Ck)ld.  688,  Barry  v.  Lauck. 

1  Smith's  Leading  Cases,  991. 

2  American  Leading  Cases,  6th  ed.,  688. 

7  Hill,  116,  Strieker  v.  Kelly. 

9  B.  Mon.  844,  Cheany  v.  Hooser. 

2  Black,  616,  Oilman  y.  City  of  Sheboygan. 
4  B.  Mon.  224,  Rodman  v.  Harcourt,  &c. 
2  Met.  494,  Patterson  v.  Miller. 

11  Cal.  49,  McKime  v.  Weller. 

12  Cal.  409,  People  y.  Martin. 

99  Mass.  267,  Folger  y.  Insurance  Co. 
88  N.  H.  228,  Easton  y.  Baljee. 

James  Speed, For  AppelleeB, 

CITED 
9  Dana,  617,  City  of  Lexington  y.  McQuillan's  heirs. 
Coole/s  Constitutional  Limitations,  pp.  616-619. 

JUDGE  LINDSAY  dbuyebed  the  opiniok  of  the  ooitbt. 

The  legislature  passed  ^'An  act  to  incorporate  a  police 
municipality  in  Jefferson  County/'  and  it  was  approved  by 
the  governor  and  became  a  law  on  the  11th  of  February, 
1873.  It  provides  for  the  organization  of  a  police  force  for 
the  protection  of  the  municipality,  and  authorizes  the  imposi- 
tion of  taxation  upon  the  persons  residing  and  the  real  estate 
situate  within  its  limits. 

The  third  section  directs  that  three  commissioners  shall  be 
elected  by  the  qualified  voters,  and  the  fourth  section  that  they 
shall  be  inducted  into  office  by  the  county  judge  of  Jeflerson 
County.  The  fifth  prescribes  the  duties  of  the  assessor  touch- 
ing the  ascertainment  of  the  number  of  tithes  and  of  the  quan*' 
tity  of  real  estate  subject  to  taxation,  and  the  sixth  and  seventh 
sections  provide  as  follows,  viz. : 

'^The  commissioners  shall,  within  ten  days  after  the  receipt 


Digitized  by 


Googk 


646  BUSH'S  REPORTS.  [vol.  x. 

Bate,  &c.  T.  Speed,  &e. 

of  said  listBy  assess  an  annual  capitation  tax  of  not  less  than 
fifty  cents  nor  more  than  one  dollar  per  head  upon  all  male 
inhabitants  of  said  municipality  over  twenty-one  years  of  age; 
and  in  the  event  the  commissioners  find^  after  making  a  reason- 
able allowance  for  probable  delinquencies,  that  the  capitation 
tax  will  be  insufficient  for  the  expenses  of  the  municipality, 
they  shall  assess  an  annual  ad  valorem  tax  upon  the  owners  of 
the  real  estate  within  said  municipality  of  not  more  than  one 
half  of  one  per  cent  upon  the  one  hundred  dollars. 

'^ After  the  commissioners  have  made  the  aforesaid  assess- 
ment' they  shall  return  the  aforesaid  lists  with  a  report  of  their 
assessment  to  the  County  Court  of  Jefferson  County,  and  there- 
upon it  shall  be  the  duty  of  said  county  court  to  make  an  order 
requiring  the  inhabitants  of  said  municipality  to  pay  to  the 
sheriff  of  said  county  the  -taxes  so  assessed.'^ 

The  thirteenth  section  invests  said  county  court  with 
"jurisdiction  over  all  questions  and  powers  arising  out  of 
this  charter.^'  '^ 

On  the  8th  day  of  Ma^,  1874,  three  persons  styling  them- 
selves commissioners  •reported  to  the  county  court  that  they 
had  "assessed  the  mjajp  inhabitants  of  the  municipal  ten*i- 
tory  at  one  dollar  pef  year  capitation,  and  fourteen  cents 
on  the  hundred  dollars  on  the  real  estate.'^  They  returned 
<the  assessor's  lists,  and  asked  the  court  to  make  an  order 
requiring  the  payment  of  the  taxes  so  assessed. 

Various  tax-payww  entered  their  appearance,  and  were 
'  permitted  on  behalf  of  all  the  tax-payers  of  the  municipality 
to  resist  the  ma^&g  of  the  order  asked  by  the  commissioners; 
but  in  spite  of  their  objections  the  order  was  made  and  entered 
on  the  10th  of  ^ugust,  1874;  and  to  reverse  it  the  tax-payers 
are  prosecuting^is  appeal. 

This  cour^  'lias  jurisdiction  of  the  appeal  under  the  pro- 
visions of  tluf  special  act  relating  to  the  Jefferson  County 
Court;  and  the  action  of  that  court  in  determining  that  the 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TERM,  1874.  647 

Bate,  &o.  T.  Speed,  &o. 

report  was  sufficient^  and  in  making  the  order  directing  the 
collection  of  the  tax^  is  so  &r  judicial  in  its  nature  as  to 
subject  it  to  revision. 

So  much  of  the  sixth  section  of  the  act  relating  to  the  mu- 
nicipality as  makes  it  the  duty  of  the  commissioners  before 
assessing  a  tax  against  the  real  estate  to  ascertain  '^that  the 
capitation  tax  will  be  insufficient  for  the  expenses  of  the 
municipality '^  is  mandatory.  The  finding  of  this  fact  is  of 
the  essence  of  the  thing  to  be  done,  and  the  existence  of  this 
&ct  is  required  to  be  ascertained  for  the  protection  of  those 
tax-payers  whose  property  is  the  ultimate  subject  of  taxation. 
(Clarke  v.  Crane,  5  Mich.  154.) 

If  the  commissioners  did  not  enter  into  an  investigation 
of  the  probable  expense  to  be  incurred  by  the.  municipality 
during  the  current  year,  and  6t  the  amount  likely  to  be  . 
realized  from  the  capitation  tax,  and  thereby  ascertain  the 
deficit  to  be  made  up  by  the  taxation  of  the  real  estate,  then 
their  assessment  as  to  the  realty  is  unauthorized,  and  should 
have  been  treated  by  the  county  court  as  void.  The  report 
of  the  commissioners  is  silent  as  to  whether  any  such  investi- 
gation was  made.  The  evidence  adduced  in  the  county  court 
on  the  trial  of  the  motion  for  the  orde^  directing  the  payment 
of  the  tax  does  not  show,  even  by  inference,  that  the  matters 
heretofore  suggested  were  inquired  into,  nor  was  there  any 
evidence  before  the  court  tending  to  show  the  existence  of  a 
state  of  facts  authorizing  the  taxation  of  real  estate  under  the 
provisions  of  the  act. 

In  collateral  proceedings  the  presumption  may  sometimes 
be  indulged  that  taxation  has  been  legally  imposed;  but  in 
such  a  case  as  this,  where  the  action  of  the  ministerial  and 
judicial  officers,  whose  duty  it  is  to  impose  it, is  called  directly 
in  question  by  the  tax-payers,  and  their  aut%rity  and  juris- 
diction denied,  such  a  presumption  does  not,  and  from  the 
very  nature  of  things  can  not,  arise.     Considering  the  silence 
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of  the  commissioners  as  to  this  essential  prerequisite  to  their 
authority  to  act^  and  the  absence  of  all  extrinsic  testimony 
tending  to  prove  that  they  had  pursued  strictly  the  extraor- 
dinary powers  with  which  they  are  invested^  nothing  should 
have  been  presumed  in  favor  of  the  regularity  of  their  pro- 
ceedings^ and  the  court  ought  under  the  circumstances  to  have 
overruled  the  motion  for  the  order  directing  the  payment  of 
the  tax  assessed  by  them. 

It  may  seem  upon  a  cnrsory  examination  of  the  provisions 
of  the  act  that  the  county  court  has  no  discretion  in  this 
matter^  and  is  compelled^  when  the  commissioners  report  their 
assessment  and  return  therewith  the  assessor's  list  of  tax-payers 
and  taxable  property^  to  make  an  order  requiring  the  payment 
of  the  taxes  as  assessed.  This  conclusion  is  inconsistent  with 
the  thirteenth  section^  which,  as  before  stated,  confers  upon  that 
court  the  jurisdiction  to  hear  and  determine  all  questions  and 
powers  arising  out  of  the  act.  The  assessment  made  by  the 
commissioners  was  the  exercise  of  a  power  claimed  to  exist  by 
virtue  of  the  act,  and  the  existence  or  non-existence  of  the 
power  and  the  inquiry  as  to  whether  it  has  been  properly 
exercised  are  questions  which  the  county  court  has  undoubted 
right  to  pass  upon. 

We  expressly  waive  an  expression  of  opinion  as  to  the 
constitutionality  of  the  provisions  of  the  act  relating  to  the 
taxation  of  real  estate  and  as  to  the  validity  of  the  election  at 
which  it  IS  claimed  the  commissioners  were  elected.  They  are 
merely  formal  parties  to  the  proceeding,  and  it  is  not  necessary, 
even  if  it  be  proper,  to  inquire  into  their  right  to  the  offices 
they  assume  to  hold.  The  matter  directly  in  issue  can  be  set- 
tled without  a  determination  of  either  of  those  questions,  and 
we  therefore  decline  to  investigate  them. 

The  order  appealed  from  is  reversed,  and  the  cause  remanded 
with  instructions  to  overrule  the  motion,  and  require  the  com- 
missioners, if  they  proceed  further,  to  commence  de  now. 
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Oa8B  41,  4»-PETinONS  EQIHTY— Feb.  25. 

Jones,  assignee,  &c.  v.  Johnson,  &q. 
Emory's  Sons  v*  Traders'  Bank  &  Warehouse  Co. 

APPEALS  FROM  LOUISYILLB  GHANCE&Y  €X)I7BT. 

1.  JoiNBEB  OF  ACTIONS.— Section  111  of  the  Civil  Code  was  intended 

to  liberalize,  and  not  to  make  the  rules  of  practice  more  technical 
and  restricted  than  they  were  before  the  adoption  of  the  Code. 

2.  Under  the  former  daenficoHan  of  forms  of  actione  an  action  for  negli- 

gence or  fraud  would  have  been  in  form  ex  deheto. 

8.  A  pkdnHff  may  join  in  the  tame  petition  a  cause  of  action  on  a  contract 
and  a  cause  of  action  for  fraud  or  negligence  directly  connected 
with  the  contract. 

4.  Implied  contract  oh  past  of  officebs  of  corporations.— In 
assuming  to  discharge  the  duties  pertaining  to  their  respective 
stations  the  law  implies  a  contract  on  the  part  of  officers  of  a 
corporation  that  they  will  use  ordinary  care  and  act  honestly  in 
managing  its  affairs,  and  a  suit  by  stockholders  to  settle  a  trust 
in  the  hands  of  the  assignee  of  a  corporation  may  be  joined  with  an 
action  against  the  officers  for  negligence  and  fraudulent  management 
of  its  af&irs. 

In  such  suit  the  assignee  of  the  corporation  is  a  necessary  party, 
and  if  he  refuses  to  sue  as  plaintiff,  he  may  be  made  a  defendant. 

6.  Action  against  officers  of  a  corporation  for  misconduct  as 
sucfi  should  be  brooght  by  the  corporation  itself;  but  if  it  be  still 
in  the  hands  of  such  officers,  the  stockholders  mat  sue  in 
its  stkad. 

Such  neit  by  the  itockholdert  must  be  in  equity,  even  though 
founded  on  a  tort,  as  they  have  no  right  to  sue  at  law.  (2  Atkyns, 
400;  3  Paige,  280.) 

6.  An  order  compelling  a  plaintiff  to  elect  which  of  two  causes 
of  action  he  will  prosecute  is  not  a  final  order  from  which  an  appeal 
can  be  taken,  but  it  may  be  revised  on  an  appeal  from  the  final 
judgment  in  the  case,  and  his  election  to  strike  out  one  cause 
of  action  under  protest  is  no  waiver  of  the  error. 
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Gazlay  &  Beinecke,  J 

Jambs  Speed,    .    .    .1         ^    For  Appellante  Emory,  Ac., 
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JUDGE  COFER  deuvebed  the  opinion  of  the  ooitbt. 

The  Traders'  Bank  and  Warehouse  Company,  a  corporation 
created  by  the  laws  of  this  state,  having  made  to  S.  Ullman 
a  voluntary  assignment  of  '^all  the  estate  and  all  the  choses  in 
action  and  evidences  of  debt  belonging  to  said  company/^  to 
pay  the  debts  of  said  corporation,  and  to  pay  over  to  it  any 
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surplus  that  might  remain,  the  appellants^  who  are  the  owners^ 
each  in  his  own  right,  of  certain  shares  of  the  capital  stock 
of  the  company,  brought  this  suit  in  equity  in  the  Louisville 
Chancery  Court  against  the  trustee  (UUman),  the  corporation, 
and  the  president,  assistant  cashier,  and  four  out  of  the  seven 
directors  of  the  company,  in  which  they  sought  to  compel  the 
said  officers  to  make  good  to  the  corporation  large  sums  alleged 
to  have  been  lost  to  it  by  their  negligence,  malfeasance,  and 
fraud ;  and  also  to  procure  a  settlement,  under  the  supervision 
of  the  chancellor,  of  the  accounts  of  the  trustee,  and  the  pay- 
ment to  the  shareholders  instead  of  the  corporation  of  any 
surplus  that  might  remain  after  the  payment  of  the  liabilities 
of  the  company. 

They  alleged  that  Ullman  had  refused  to  prosecute  the  suit 
against  the  delinquent  officers,  and  that  the  shareholders  were 
too  numerous  to  be  brought  before  the  court  within  a  reason- 
able time,  and  asked  to  be  permitted  to  sue  for  the  benefit  of 
themselves  and  all  others.  They  also  set  forth  the  amount 
of  stock  held  by  each  of  the  plaintiffs,  and  gave  the  namc5( 
of  the  other  shareholders  and  the  amount  of  stock  held 
by  each.  They  alleged  that  the  persons  sued  as  president, 
assistant  cashier,  and  directors  had  acted  as  such  from  the 
organization  of  the  company  to  the  date  of  the  assignment,* 
and  continued  in  office  when  the  suit  was  commenced. 

The  plaintiffs  also  charged  that  through  the  gross  negli- 
gence, willful  malfeasance,  and  firaudnlent  disregard  of  the 
rights  of  the  company  on  the  part  of  the  officers  sued  the 
stock  had  become  almost  worthless ;  that  the  business  of  the 
corporation  had  to  be  suspended  and  its  property  had  l)eea 
sacrificed.  They  set  forth  in  detail  the  facts  constituting  the 
negligence,  malfeasance,  and  fraud  complained  of. 

The  chief  matters  relied  upon  to  show  negligence  were  that 
the  president  and  directors  had,  with  full  knowledge  of  the 
&ots^  allowed  the  cashier,  who  was  known  to  them  to  be 
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insolvent^  to  withdraw  from  the  vaults  of  the  company  large 
sums  of  money  without  giving  any  security  therefor,  and  with- 
out leaving  any  evidence  of  the  amounts  so  withdrawn  except 
simple  memoranda,  which  they,  with  a  full  knowledge  of  the 
facts,  permitted  to  be  counted  and  carried  into  the  books  as 
cash  on  hand;  that  between  the  26th  day  of  April,  1871,  when 
the  company  commenced  business,  and  the  Ist  day  of  January, 
1872,  the  money  so  drawn  out  by  the  cashier  amounted  to  the 
sum  of  twenty-two  thousand  dollars,  and  on  the  1st  day  of 
April,  1872,  to  $44,964.88. 

They  also  alleged  that  although  the  directors  alone  had 
authority  to  make  discounts  on  behalf  of  the  company,  they 
with  fiill  knowledge  of  repeated  embezzlements  by  the  cashi^ 
allowed  him  to  make  discounts  with  the  funds  of  the  company 
for  his  own  benefit,  upon  paper  known  to  them  to  be  worthless, 
to  the  aggregate  amount  of  $33,262.85,  no  part  of  which  had 
been  repaid  except  the  sum  of  $569.49 ;  that  the  cashier  was 
allowed  to  withdraw  other  funds,  and  to  make  up  the  over- 
drafts of  solvent  customers  of  the  company  with  his  own 
checks;  and  that  in  these  various  ways  he  became  indebted 
to  the  company  in  the  sum  of  one  hundred  thousand  dollars, 
fifty  thousand  of  which  had  been  secured,  but  that  the  residue 
would  prove  almost  a  total  loss. 

They  furthermore  alleged  that  the  cashier  gave  bond  with 
sufficient  sureties  in  the  penalty  of  fifty  thousand  dollars,  con- 
ditioned that  he  would  faithfully  discharge  all  his  duties  as 
cashier,  but  that  the  president  and  directors,  with  the  concurring 
votes  of  the  directors  sued,  canceled,  and  destroyed  the  bond ; 
that  the  assistant  cashier  had  subscribed  for  one  hundred  and 
twenty  shares,  and  in  part  payment  therefor  executed  his  note 
to  the  company  for  six  thousand  one  hundred  and  five  dollars, 
which  note  he  was  permitted  to  take  up  on  surrendering  his 
stock ;  that  afler  the  directors  had  resolved  to  make  an  assign- 
ment, and  a  meeting  of  the  shareholders  had  been  called  for 


Digitized  by 


Googk 


654  BUSH'S  REPORTS.  [yoi^x. 

Jones,  Msignee,  &o.  y.  Johnson,  &o. 


that  purpose,  the  president,  assistant  cashier,  and  three  of  the 
directors  who  are  sued,  by  a  fraudulent  arrangement  betweei 
themselves,  under  the  pretense  of  buying  for  the  company,  or 
of  canceling  stock  held  by  them,  drew  from  the  funds  of  the 
corporation  then  on  hand  the  aggregate  sum  of  $4,344.50, 
which  they  converted  to  their  own  use. 

These  acts,  with  others  not  necessary  to  be  partiealariv 
noticed,  were  alleged  to  have  been  done  with  the  knowledge 
and  concurrence  of  the  president  and  directors,  or  through 
their  active  participation. 

The  plaintiffs  asked  that  Ullman  might  be  required  to  settle 
his  accounts  as  trustee  under  the  supervision  of  the  chancellor, 
and  to  pay  over  to  the  shareholders,  instead  of  the  corporation, 
any  surplus  that  might  remain  after  paying  the  debts  of  the 
company;  that  the  president,  directors,  and  assistant  cashier 
might  be  compelled  to  pay  into  court,  for  the  benefit  of  all 
the  shareholders,  the  sums  improperly  withdrawn  by  them 
respectively  and  all  the  sums  lost  to  the  company  as  stated 
in  the  petition;  and  for  general  relief. 

The  plaintiffij  also  alleged  that  in  October,  1871,  the  board 
of  directors,  with  the  concurrence  of  the  directors  sued,  issued 
to  the  cashier  four  hundred  shares  of  stock  without  requiring 
him  to  pay  therefor,  but  took  his  unsecured  note  for  |2CO00, 
which  has  not  been  paid,  and  accepted  $18,507.62  in  fut  of 
balance  of  the  price  of  said  stock;  and  in  an  amended  petilpn 
they  alleged  that  a  firm  styled  Thomas  Emory's  Sons  hold  t 
claim  to  hold  four  hundred  shares  of  stock  in  the  companj 
that  this  is  the  same  stock  referred  to  in  the  original  petitioi 
as  issued  to  the  cashier;  that  the  Emorys  held  it  under  pi 
transfer  from  him  as  a  pledge  for  $20,000  loaned   him   by  | 
them;   and  they  were  made  defendants,  and  called    on    to 
assert  their  rights. 

Whereupon  the  Emorys  filed  an  answer,  in  which  they  ad-^  - 
mitted  the  allegations  of  the  petition,  and  united  in  the  prayer^' 
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of  the  plaintifls;  and  making  their  answer  a  cross-petition 
against  the  president^  assistant  cashier^  and  the  four  directors 
made  defendants  in  the  petition,  they  alleged  additional  facts, 
showing  the  grossest  misconduct  on  the  part  of  the  president 
and  cashier.  They  alleged  that  the  cashier  had  in  fiict  paid 
nothing  for  the  stock  pledged  to  them ;  notwithstanding  which 
both  made  a  sworn  statement,  under  the  seal  of  the  corpo- 
ration, that  the  stock  belonged  to  the  cashier,  and  had  been 
fully  paid  for  by  him,  and  was  not  in  lien  to  the  company  for 
any  debt  of  the  said  cashier.  They  alleged  further  that  the 
cashier  in  &ct  never  owned  or  paid  for  the  stock,  but  it  was 
fraudulently  issued  to  enable  him  to  borrow  money  for  the  use 
of  the  company,  and  that  the  money  so  borrowed  of  them  was 
paid  by  the  cashier  to  the  directors,  and  went  into  and  formed 
a  part  of  the  assets  of  the  concern;  that  the  president,  cashier, 
assistant  cashier,  and  the  four  directors  sued  confederated  and 
combined  to  cheat  and  defraud  them,  the  said  Emorys,  and 
that  they  did  by  their  falsehoods  and  fraudulent  practices 
induce  them  to  loan  said  sum  of  $20,000  to  their  cashier,  and 
that  they  knew  how  the  money  had  been  obtained  by  him. 

These  cross-petitioners  prayed  that  they  be  adjudged  to  be 
creditors  of  the  company;  that  the  trustee  settle  the  trust 
under  the  supervision  of  the  court;  and  that  the  president 
and  directors  be  required  to  make  good  the  losses  sustained 
through  their  misconduct. 

Subsequently  Ullman,  the  trustee,  moved  the  court  to  strike 
his  name  from  the  petition  as  a  defendant  because  of  a  mis- 
^  joinder  of  parties,  and  also  to  strike  from  the  petition  and 
^  cross-petition  all  the  names  except  one  in  each,  or  that  the 
^  plaintifls  and  cross -plaintifib  elect  in  whose  single  name  as 
^  plaintiff  in  each  the  suit  in  the  petition  and  the  suit  in  the 
^  cross-petition  should  be  prosecuted.  He  also  moved  to  strike 
from  the  petition  and  cross-petition  all  causes  of  action  therein 
?      set  forth  except  one  in  each. 
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The  officers  of  the  corporation  made  similar  motioDS^  and 
also  moved  that  the  cross-petition  of  Emory's  Sons  be  stricken 
from  the  files. 

The  motion  to  require  the  plaintifis  and  cross-plaintiffs  to 
elect  which  of  the  causes  of  action  set  fq^h  in  the  petition 
and  cross-petition  they  would  prosecute  was  first  heard,  and 
resulted  in  an  order  requiring  the  plaintiffs  to  elect  on  or 
before  a  designated  day  which  of  said  causes  of  action  they 
would  prosecute;  to  which  order  the  plaintiffs  at  the  time 
excepted. 

It  appears  from  the  opinion  of  the  chancellor  that  this 
order  was  based  on  the  ground  that  so  much  of  the  peti- 
tion as  sought  a  settlement  of  the  accounts  of  Uilman,  the 
trustee,  constituted  an  action  founded  in  contract,  and  that 
so  much  as  sought  a  recovery  against  the  officers  of  the 
corporation  for  negligence,  malfeasance,  and  fraud  was  an 
action  in  tort. 

On  the  30th  day  of  March  the  plaintiffs,  by  attorney,  in 
obedience  to  the  rule  of  court,  "reserving  all  exceptions 
thereto  and  under  protest,'^  dismissed  without  prejudice  to 
-  any  future  action  so  much  of  the  petition  as  sought  a  settle- 
ment of  the  trust. 

On  the  8th  day  of  May  following  the  court  ruled  the 
plaintifib  to  elect  within  one  week  "  which  one  of  them  shall 
in  his  own  name  prosecute  this  suit,^'  and  the  answer  and 
cross-petition  of  Emory^s  Sons  were  stricken  from  the  files; 
to  all  of  which  the  plaintiffs  and  Emory^s  Sons  excepted. 
The  plaintifib  having  failed  to  make  the  required  election 
within  the  time  allowed  them  for  that  purpose,  their  petition 
was  dismissed,  and  from  these  orders  they  and  Emory^s  Sons 
have  appealed. 

The  questions  made,  although  relating  mainly  to  rules  of 
practice,  involve  incidentally,  if  not  directly,  matters  vitally 
affecting  the  relative  rights  and  responsibilities  of  the  share- 
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holders  and  the  members  of  the  governing  bodies  of  private 
corporations.  It  was  not  contended  in  the  argument  that 
either  the  original  or  the  cross-petition  is  insufficient.  Indeed 
the  making  of  motions  tacitly^  at  least^  concedes  that  the  facts 
alleged  constitute  a  right  of  action  in  some  one  against  the 
officers  of  the  corporation,  and  these  motions  likewise  in 
effect  concede  the  right  of  the  shareholders  to  recover  on  the 
facts  contained  in  both  the  original  and  cross-petition.  The 
only  effect  of  the  motion  to  strike  out  the  names  of  all  the 
plaintiff  but  one  was  to  raise  the  question  whether  they  had 
a  joint  cause  of  action  or  were  bound  to  sue  separately ;  and 
the  only  effect  of  the  motion  to  elect  which  cause  of  action 
the  plaintifis  would  prosecute  was  to  raise  the  question  whether 
a  cause  of  action  against  the  trustee  Ullman  to  settle  the  trust 
could  be  united  in  the  same  petition  with  a  cause  of  action 
against  the  officers  of  the  company  to  compel  them  to  make 
good  losses  resulting  from  their  negligence^  malfeasance,  and 
fraud  in  the  management  of  its  affairs. 

It  was  contended  in  argument  by  counsel  for  the  appellees 
that  there  was  an  improper  joinder  of  causes  of  action^  be- 
cause the  suit  to  settle  the  trust  was  founded  in  contract^  and 
the  right  of  action  against  the  officers  of  the  corporation  was 
in  tort.  Whether  this  position  is  maintainable  must  depend 
upon  the  proper  construction  of  section  111  of  the  Civil  CJode, 
which  provides  that  several  causes  of  action  may  be  united 
in  the  same  petition  where  each  affects  all  the  parties  to  the 
action^  may  be  brought  in  the  same  county,  be  prosecuted  by 
the  same  kind  of  proceedings^  and  all  belong  to  one  of  the 
following  classes : 

1.  Claims  arising  out  of  contract  express  or  implied.  Other 
classifications  are  made  in  that  section,  but  they  need  not  be 
quoted,  as  they  do  not  affect  the  question  under  consideration. 
The  language  of  the  section  is  permissive  merely,  and  was 
intended  to  liberalize  and  not  to  make  the  rules  of  practice 
Vol.  X.— 43 
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more  technical  and  restricted  than  they  were  before  the  adop- 
tion of  the  Code. 

There  can  be  no  doubt  but  that  under  the  classification 
of  forms  of  action  existing  before  the  Code  was  adopted 
an  action  against  the  officers  of  the  company  upon  the  facts 
alleged  in  the  petition  in  this  case  would  have  been  in  form 
ex  ddieto;  but  while  this  is  true,  the  wrongs  complained  of  are 
so  connected  with  an  implied  contract  that  in  a  certain  sense 
the  cause  of  action  may  be  said  to  arise  out  of  a  contract. 

In  undertaking  to  discbarge  the  duties  pertaining  to  their 
respective  stations  the  law  implies  an  undertaking  on  the  pait 
of  officers  of  a  corporation  that  they  will  use  ordinary  care 
and  will  act  honestly  in  managing  its  affairs.  The  president 
and  directors  were  trustees  for  the  stockholders,  and  it  was 
their  legal  duty  to  act  honestly,  and  to  use  reasonable  care  to 
preserve  the  fund  committed  to  their  control,  and  as  this  was 
their  legal  duty  the  law  implies  a  promise  on  their  part  to  j)er- 
form  it.  (United  Society  of  Shakers  v.  Underwood,  9  Bush, 
609 ;  Charitable  Corporation  v.  Sutton,  2  Atkyns,  405.) 

While  therefore  the  suit  is  in  a  qualified  sense  for  a  tort,  it 
is  not  of  that  class  of  torts  which  can  not  be  united  in  the 
same  petition  with  a  cause  of  action  strictly  ex  oontraotu.  W^ 
are  not  aware  that  the  propriety  of  joining  in  the  same  peti- 
tion causes  of  action  like  those  set  up  in  this  case  has  been 
called  in  question  in  this  court,  either  before  or  since  the 
adoption  of  the  Code.  A  cause  of  action  against  a  fiduciary 
for  money  collected  is  constantly  united  in  the  same  petition 
with  a  cause  of  action  for  negligence  or  fraud  in  failing  to 
collect  or  to  preserve  the  estate;  and  while  so  much  of  the 
action  in  such  a  case  as  seeks  a  recovery  for  negligence  or  bad 
&ith  is  founded  in  tort  in  the  same  sense  as  that  asserted 
against  the  appellees  in  this  case,  we  know  of  no  case  is 
which  it  has  been  held  that  they  were  improperly  joined. 

The  case  of  Wilson  v.  Thompson  (1  Met.  123)  is  releimd 
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to  as  establiahiog  a  different  rule,  but  we  do  not  so  understand 
it.  That  was  a  suit  against  Ball  on  a  note  executed  in  his 
name  by  Thompson  as  his  agent,  and  against  Thompson  for 
an  alleged  fraud  in  purchasing  slaves,  for  a  part  of  the  price 
of  whom  the  note  sued  on  was  given.  It  was  not  alleged  that 
Ba,!!  had  participated  in  the  fraud,  and  there  was  a  misjoinder 
for  the  obvious  reason  that  an  action  against  one  upon  a 
contract  could  not  be  joined  with  an  action  against  another 
for  fraud. 

The  facts  upon  which  the  MS.  opinion,  note  /,  Myers's 
Code,  page  308,  was  based  are  not  stated ;  hut  we  think  we 
may  safely  assume  tJiat  the  fraud  complained  of  in  that  case 
was  not  connected  with  the  contract  sued  upon. 

Whenever. the  plaintiff*  has  a  cause  of  action  upon  a  contract, 
and  also  a  cause  of  action  for  fraud  or  negligence  directly  con- 
nected with  the  contract,  we  have  no  doubt  but  he  may  unite 
them  in  the  same  petition. 

The  plaintiffs  in  this  case  sought  to  settle  the  trust  in  the 
hands  of  the  assignee  of  the  company,  and  to  have  any  surplus 
assets  which  might  remain  after  the  debts  were  paid  distrib- 
uted to  the  shareholders ;  and  they  sought  to  recover  from  the 
officers  of  the  company  on  a  liability  they  were  under  to  the 
corporation.  The  plaintiffs  could  not,  either  jointly  or  singly, 
sue  the  officers  of  the  company  without  joining  Ullman  as  a 
party  defendant.  He  refused  to  sue  them  himself,  and  if  the 
plaintiffs  sued  in  their  own  names,  Ullman  was  a  necessary 
party ;  and  as  he  was  not  a  party  to  the  wrongs  alleged  against 
the  other  defendants,  if  the  plaintiffs  can  not  join  him  and 
them  together  in  the  same  suit,  it  would  result  that  no  action 
can  be  maintained  against  them  by  any  one.  This  would 
present  ihe  anomaly  of  a  right  without  a  remedy,  and  we  will 
not  decide  that  frauds  such  as  are  alleged  here,  and  which  for 
the  purposes  of  this  appeal  must  be  regarded  as  established, 
arc  beyond  the  remedial  power  of  the  courts. 
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2.  The  rule  compelling  the  plaintiffis  to  elect  which  one  of 
them  would  prosecute  the  suit  in  his  own  name  and  for  his 
individual  benefit  waa  based  on  the  idea  that  the  acts  and 
omissions  relied  upon  as  the  ground  of  a  recovery  against  the 
officers  of  the  company  gave  to  each  shareholder  a  separate 
right  of  action  against  them^  and  that  therefore  each  must 
bring  his  separate  action  to  recover  the  amount  of  damage 
resulting  to  him  in  consequence  of  the  acts  of  the  defendants. 
In  the  opinion  of  the  learned  counsel  for  appellees  the  only 
injury  for  which  the  plaintifis  could  recover  was  the  deprecia- 
tion of  the  value  of  their  shares  on  account  of  the  alleged 
misconduct  of  the  defendants.  The  error  in  this  view  con- 
sists, as  we  think,  in  regarding  the  injuries  complained  of  as 
done  to  the  shareholders  and  not  to  the  corporation.  The 
funds  lost  did  not  belong  to  the  shareholders,  but  to  the  ideal 
person  called  "The  Traders'  Bank  and  Warehouse  Company." 
It  was  the  sufferer  by  the  losses  sustained ;  and  as  every  action- 
able wrong  gives  to  the  person  injured  a  cause  of  action,  the 
right  to  sue  these  officers  was  primarily  in  the  corporation. 
If  the  corporation  or  its  assignee  had  sued,  the  shareholders 
could  not  have  maintained  either  a  joint  or  separate  action ; 
but  the  corporation  being  still  under  the  control  of  the  alleged 
unfisiithful  officers,  it  would  be  unreasonable  to  expect  them  to 
sue  themselves ;  and  the  trustee  who  might  have  sued  them  as 
the  representative  of  the  corporation  having  refused  to  do  so, 
the  shareholders,  as  the  beneficiaries  of  the  assets  of  the  com- 
pany, have  a  right  in  equity  to  sue  in  its  room  and  stead.  And 
we  may  here  remark  that,  suing  as  they  do  as  a  substitute  for 
the  injured  corporation,  they  can  only  sue  in  equity,  because 
their  rights  are  in  this  respect  equitable  only.  It  does  not 
matter  if  the  action  be  founded  upon  a  tort;  the  shareholders, 
not  having  a  legal  right  to  sue,  must  either  come  into  equity 
or  they  will  be  without  remedy. 

In  the  case  of  the  Charitable  Corporation  against  Sutton 
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(2  Atkyns,  400)  Lord  Hardwick  sustained  a  suit  like  this, 
and  in  respect  to  the  jurisdiction  of  a  court  of  equity  he  said, 
''The  courts  of  this  kingdom  are  wisely  formed  of  both  courts 
of  law  and  equity^  and  so  are  the  tribunals  of  most  other 
nations^  and  for  this  reason  there  can  be  no  injury^  but  there 
must  be  a  remedy  in  all  or  some  of  them ;  and  therefore  I  will 
never  determine  that  frauds  of  this  kind  are  out  of  the  reach 
of  courts  of  law  or  equity,  for  an  intolerable  grievance  would 
follow  from  such  a  determination/' 

In  Robinson  v.  Smith  (3  Paige,  ^30),  which  was  a  bill  in 
equity  by  a  part  of  the  shareholders  in  a  corporation  against 
the  directors  to  hold  them  personally  liable  for  the  loss  of  the 
corporate  funds  resulting  from  their  misconduct  and  negligence, 
Chancellor  Walworth  held  that  there  was  no  good  reason  for 
requiring  each  shareholder  to  file  a  separate  bill. 

Hichens  v.  Congreve  (4  Russell,  574)  was  also  a  bill  in 
equity  by  a  portion  of  the  shareholders  in  a  joint-stock  com- 
pany, who  sued  for  the  benefit  of  all,  to  recover  against  the 
directors  personally  for  a  fraudulent  conversion  of  a  part  of 
the  corporate  funds  to  their  own  use.  No  question  was  made 
in  that  case  as  to  the  right  of  the  shareholders  to  maintain  a 
joint  suit,  but  it  was  insisted  that  as  all  had  not  joined  there 
was  a  defect  of  parties ;  but  Lord  Lyndhurst  held  that  a  part 
might  sue  for  all. 

Counsel  for  the  appellees  insist,  however,  that  the  cases  of 
Turquand  v.  Marshall  (4  British  Law  Reports,  Chancery  Appeal 
Cases,  376),  Overend,  Gurney  &  Co.  v.  Gurney  {ibid.  701  and 
6  ibid.  480),  Gratz  v.  Redd  (4  B.  Mon.  178),  Bridges  v.  Rail- 
road Co.  (7  B.  Mon.  558),  Gardiner  v.  Pollard  (10  Bosworth), 
and  Cazeau  v.  Mali  (25  Barb.  578)  establish  a  different  rule. 
We  have  not  seen  the  case  in  10  Bosworth,  but  there  is  nothing 
in  the  other  cases  inconsistent  with  the  rule  as  laid  down  in 
the  cases  in  Atkyns,  Paige,  and  Russell. 

The  case  of  Turquand  v.  Marshall  was  unlike  this.    So  far 
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as  any  attempt  was  made  to  charge  the  directors  for  losses 
sustained  by  the  corporation  through  their  negligence  or 
misconduct;  it  was  held  that  the  bill  failed  to  make  out  a 
case  against  them^  not  because  such  a  bill  could  not  be  main- 
tained at  all;  but  because  the  averments  did  not  show  such 
neglect  of  duty  or  misconduct  as  would  render  the  directors 
liable  to  an  action  in  any  form  or  in  any  forum.  But  there  is 
a  plain  intimation  in  the  opinion  of  the  lord  chancellor  that 
if  it  had  appeared  that  the  funds  of  the  corporation  had  been 
lost  by  the  fraud  or  gross  neglect  of  the  directors,  he  would 
have  decreed  relief.  He  said  it  was  alleged  that  bad  debts 
had  been  created  through  the  default  of  the  directors,  "and 
one  special  case  was  mentioned  of  a  loss  incurred  by  an  irreg- 
ular advance  to  one  of  the  directors,  and  as  to  this,  ij  properly 
alleged  and  proved,  a  bill  might  be  maintained"  But  he  said 
there  was  no  specific  charge  of  fraud  in  the  bill. 

The  case  of  Overend,  Gurney  &  Co.  v.  Gurney  was  a  bill 
by  the  corporation  against  former  directors  and  the  executor 
of  a  deceased  director.  On  demurrer  by  the  executor  it  was 
held  that  as  regarded  any  loss  beyond  the  money  placed  in  the 
directors*  hands  the  remedy,  if  any,  was  at  law  by  an  action 
of  negligence,  which  would  not  survive  against  executors; 
and  that  as  regarded  the  money  placed  in  the  hands  of  the 
directors  the  bill  did  not  show  mxyre  than  imprudencCy  and 
having  regard  to  the  absence  of  mala  fides  and  to  the  ix)wers 
of  the  directors,  did  not  make  a  case  of  breach  of  trust  against 
the  deceased  director. 

This  case,  so  far  from  being  an  authority  against  the  view 
we  have  taken  of  the  case  at  bar — i,  e.,  that  the  losses  com- 
plained of  in  the  petition  were  injuries  to  the  corporation  and 
not  to  the  individual  shareholders,  except  incidentally  through 
the  bank — is  in  perfect  harmony  with  it.  The  effort  here 
is  not  to  hold  the  officers  liable  beyond  the  money  placed  in 
their  hands  as  such ;  and  as  the  money  placed  in  their  hands 
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was  alleged  to  have  been  lost  by  their  gross  negligence  and 
frauds  there  is  not  that  absence  of  mcda  fides  and  breach  of 
trust  which  alone  defeated  a  recovery  against  the  directors  in 
Overend,  Gurney  &  Co.  v.  Gurney. 

Without  elaborating  the  other  cases  referred  to  we  have 
no  hesitation  in  saying  they  do  not,  when  rightly  understood; 
militate  against  the  conclusion  at  which  we  have  arrived^  and 
which  is  so  fully  sustained  by  the  authorities  cited  in  its 
support. 

3.  The  order  requiring  the  plaintiffs  to  elect  whether  they 
would  proceed  against  Ullman  for  a  settlement  or  s^ainst  the 
officers  of  the  corporation  to  hold  them  liable  for  the  losses 
occasioned  by  their  misconduct  was  erroneous;  and  although 
it  was  not  such  an  order  as  could  be  appealed  from  directly, 
yet  when  a  final  judgment  has  been  rendered  and  an  appeal 
prosecuted  from  it  the  first  order  can  be  revised,  and  the  error 
therein  may  be  corrected. 

It  is  insisted,  however,  that  as  the  plaintiffs  chose  to  elect 
and  to  strike  out  one  cause  of  action,  instead  of  standing  by 
and  allowing  their  petition  to  be  dismissed,  they  have  waived 
the  error.  We  do  not  think  so.  They  had  a  right  to  avoid 
as  far  as  they  could  the  effect  of  the  rule  and  to  bide  their 
time  for  the  correction  of  the  error,  and,  having  come  to  this 
court  with  an  appeal  from  a  final  judgment  in  the  case,  to  ask 
that  all  the  rulings  of  the  court  prejudicial  to  them  shall  be 
reviewed. 

Ullman  is  a  necessary  party;  for  whether  the  right  of  ac- 
tion against  the  officers  of  the  company  passed  to  him  under 
the  deed  of  assignment  or  not,  any  recovery  that  may  be  ulti- 
mately had  will  be  assets  of  the  company,  and  subject  to  the 
claims  of  its  creditors. 

4.  The  interest  of  Thomas  Emory's  Sons  is  adverse  to  the 
interest  of  the  corporation.  They  claim  to  be  creditors  or 
stockholders,  or  both,  while  on  the  facts  alleged  in  the  petition 
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they  may  not  be  either.  They  have  an  apparent  interest  in 
the  subject-matter  of  the  suit;  and  if  they  had  not  been  made 
parties^  it  would  have  been  the  duty  of  the  court^  upon  the 
presentation  of  a  petition  stating  the  facts  set  forth  in  their 
answer  and  cross-petition^  to  have  required  the  plaintiffs  to 
make  them  parties. 

Wherefore  the  judgment  dismissing  the  petition  of  appel- 
lants^ and  the  orders  requiring  them  to  elect  which  one  of 
them  would  prosecute  the  action  and  which  cause  of  action 
they  would  strike  out^  and  the  order  striking  Emory's  answer 
and  cross-petition  from  the  files^  are  reversed^  and  the  cause  is 
remanded  with  directions  to  overrule  all  of  said  motions  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Casks  48,  44— PETITIONS  EQUITY— Feb.  26. 

Hannon  v.  Madden. — Henning  v.  Hall. 

APPEALS  FBOM  LOXTISVIIXE  CHAKOERT  OOUBT. 

1.  When  maebied  woman  hay  act  as  feme  sole. — By  the  common 

law  a  married  woman,  whose  husband  was  banished  or  who  had 
abjured  the  realm,  might  acquire  and  hold  property,  and  contract, 
and  sue  and  be  sued  as  a  feme  iole. 

2.  Statutory  provision  for  protection  of  married  women. — 

Section  8,  article  2,  chapter  47,  Revised  Statutes,  makes  provision 
for  every  possible  contingency  in  which  it  can  become  necessary  for 
a  married  woman  who  has  been  deserted  by  her  husband  to  acquire, 
hold,  and  dispose  of  property,  to  make  contracts,  and  to  sue  and  be 
sued  as  a  feme  9ole. 
8.  The  iegidatiure  intended  this  itaiute  a»  a  substitute  for  the  common  2av, 
and  not  as  merely  cumulative.    It  comprehends  the  entire  subject^ 


Digitized  by 


Googk 


VOL.  xO  WINTER  TERM,  1874.  665 

Hannon  t.  Madden. 

and  leayes  no  right  or  privilege  neceasary  or  proper  for  the  aban- 
doned wife  to  exercise  or  enjoy  to  be  deduced  from  or  upheld 
by  common -law  principles  or  precedents.  Its  provisions  are  to 
be  literally  construed,  with  a  view  to  promote  the  object  of  its 
enactment 

I.  &  J.  Caldwell, For  Appellant, 

CITED 
Revised  Statutes,  1  Stanton,  281,  282. 
Revised  Statutes,  2  Stanton,  12-15. 

4  Met  (Mass.)  478,  Gregory  v.  Pearce. 
1  Vernon,  104. 

1  Peters,  106,  Rhea,  &c.  v.  Rhenner. 
1  Bos.  <Sc  Pull.  859. 

5  J.  J.  Marsh.  640,  Taylor  v.  Simpson. 
8  D.  &  East,  546. 

4  McChord,  148,  Bean  v.  Morgan. 
1  Kent's  Commentaries,  182. 
11  How.  Pr.  Rep.  235,  Chapman,  &c.  v.  Lemon  and  wife, 

15  Mass.  32,  Gregory  v.  Paul. 

16  111.  278,  Love  v.  Morgrehan. 

22  111.  890,  Prescott  and  wife  v.  Fisher. 

BussELL  &  Helm^ For  Appellee  Hall, 

CITED 
15  Mass.  32,  Gregory  v.  Paul,  Ac 
22  Illinois,  278. 

11  Howard's  Practice  Reports,  285. 
4  Met  478,  Gregory  v.  Pearce. 
1  Peters,  108. 
4  McChord,  88,  Bean  v.  Morgan. 

DuPUT  &  MiDDLETONy    ....     For  Appellee  Madden^ 
(Brief  not  in  record.) 

JUDGE  LINDSAY  deuyebed  the  opiniok  of  the  ooitet. 

Bridget  Hannon^  who  was  sued  by  the  appellee  Hall  as 
Bridget  Henniug,  was  married  to  James  Hannon,  in  the  state 
of  New  York,  about  the  year  1850.  In  1864  she  became  the 
owner  of,  and  had  conveyed  to  her  by  Ward  Pogue,  a  small  lot 
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of  ground  in  the  city  of  Louisville.  In  July,  1867,  she  was 
abandoned  by  her  husband,  and  he  has  not  lived  with  her  nor 
made  any  provision  whatever  for  her  support  sinoe  that  time. 
The  testimony  does  not  show  that  she  has  heard  from  him 
since  their  separation,  and  we  are  left  in  ignorance  as  to 
whether  or  not  he  still  resides  in  Kentucky. 

In  1871  Mrs.  Hannon  purchased  from  Hall  lumber  and 
building  material  to  the  amount  of  $127.94,  which  she  used 
in  repairing  or  adding  to  her  house.  He  sued  her  as  an  un- 
married woman,  asking  a'  judgment  for  the  amount  of  his 
debt,  and  for  the  enforcement  of  an  alleged  mechanic's  or 
material-man's  lien  on  her  house  and  lot. 

In  March,  1872,  Mi*s.  Hannon  borrowed  from  Elizabeth 
Madden  two  hundred  dollars,  for  which  sum  she  executed  her 
promissory  note.  She  also  mortgaged  or  attempted  to  mortn 
gage  her  house  and  lot  to  secure  the  payment  of  the  note. 
Madden  sued  to  recover  a  judgment  for  her  debt,  and  sought 
a  foreclosure  of  her  mortgage..  Mrs.  Hannon  answered,  and 
in  each  action  pleaded  and  relied  on  her  coverture,  and  also 
claimed  that  she  was  entitled  to  the  benefit  of  the  homestead 
exemption. 

The  vice-chancellor  held  her  defenses  insufficient,  and 
rendered  judgment  on  each  claim,  and  directed  a  sale  of  her 
house  and  lot,  first  to  satisfy  Hall's  lien,  and  then  the  mort- 
gage debt  held  by  Madden.  He  also  adjudged  that  she  was 
not  entitled  to  a  homestead  as  against  these  debts.  To  reverse 
these  judgments  these  appeals  are  prosecuted. 

By  the  common  law  a  married  woman,  whose  husband  was 
banished  or  who  had  abjured  the  realm,  might  acquire  and 
hold  property,  and  contract,  and  sue  and  be  sued  as  a  feme  %dt^ 
It  has  been  held  that  this  doctrine  prevails  in  Massachusetts, 
and  the  permanent  removal  from  the  state  is  treated  as  equiva- 
lent to  abjuring  the  realm  under  the  English  rule.  (15  Masa 
34;  4  Met.  Mass.  478.)     The  Supreme  Court  of  the  United 
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States  has  recognized  the  same  doctrine  as  prevailing  in  that 
part  of  the  District  of  Columbia  ceded  by  the  state  of  Mary- 
land. (1  Peters^  105.)  The  same  rule  has  been  acted  on  in 
South  Carolina.  (4  McCord,  88.)  The  Supreme  Court  of 
Illinois  has  gone  even  further,  and  held  the  law  to  be  ^^  that 
where  the  husband  compels  the  wife  to  live  separate  from 
him,  either  by  abandoning  her  or  by  forcing  her  by  whatever 
means  to  leave  him^  and  such  separation  is  not  merely  tempo- 
rary and  capricious,  but  permanent  and  without  expectation 
of  again  living  together,  and  the  wife  is  unprovided  for  by 
the  husband  in  such  manner  as  is  suited  to  their  circumstances 
and  condition  in  life,  she  may  acquire  property,  control  her 
person  and  acquisitions,  and  contract,  sue  and  be  sued  in  re- 
lation to  them  as  a  /eme  sole  during  the  continuance  of  such 
condition.^'     (16  111.  278;  22  111.  390.) 

Whether  and  to  what  extent  this  doctrine  might  be  prop- 
erly applied  in  this  state,  in  the  absence  of  statutory  regula- 
tions upon  the  subject,  we  need  not  determine. 

Section  4,  article  2,  chapter  47,  Revised  Statutes,  provides 
that  ^^  where  the  husband  abandons  the  wife  and  lives  separately 
and  apart  from  her,  or  abandons  her  and  leaves  the  state  with- 
out making  sufficient  provision  for  her  maintenance,  or  where 
he  is  confined  in  the  penitentiary  for  an  unexpired  term  of 
more  than  one  year,  the  wife  may  by  petition  in  chancery  be 
empowered  to  use,  enjoy,  and  sell  for  her  own  benefit  any 
property  she  may,  acquire  thereafter,  or  may  have  acquired 
since  the  abandonment  or  leaving  the  state;  to  make  con- 
tracts, sue  and  be  sued  as  a  single  woman ;  and  also  to  recover 
in  her  own  name  any  property  or  debt  to  which  she  is  enti- 
tled, or  to  which  the  husband  is  entitled  in  her  right.  She 
may  also  be  empowered  to  sell  and  convey  by  her  own  deed 
any  of  her  real  estate  or  slaves  freed  from  any  claim  of  her 
husband.^' 

This  statute   provides  for  every  possible  contingency  in 
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which  it  can  become  necessary  for  a  married  woman  who  has 
been  deserted  by  her  husband  to  acquire^  hold,  and  dispose 
of  property;  to  make  contracts;  and  to  sue  and  be  sued 
as  a  /eme  sole. 

Instead  of  the  uncertain  rule  that  would  most  likely  result 
from  the  application  of  the  English  doctrine  to  the  civil  status 
of  married  women  under  our  laws,  it  establishes  a  rule  easily 
understood,  of  certain  application,  and  the  benefits  of  which 
may  be  speedily  secured.  It  makes  it  the  duty  of  the  chan- 
cellor, and  not  of  the  married  woman  and  the  person  with 
whom  she  may  deal,  to  determine  whether  she  should  be 
relieved  of  the  disabilities  imposed,  and  deprived  of  the  pro- 
tection afforded  by  the  law  to  femes  covert. 

The  legislature  intended  to  substitute  this  statute  for  the 
common  law.  It  is  not  merely  cumulative;  it  comprehends 
and  includes  the  whole  subject,  and  leaves  no  right  or  privi- 
lege necessary  to  be  enjoyed  or  exercised  by  the  abandoned 
wife  to  be  deduced  from  or  upheld  by  common-law  principles 
or  precedents.  Its  provisions  are  to  be  liberally  construed, 
with  a  view  to  promote  the  object  of  its  enactment,  and 
when  this  is  done  there  is  no  necessity  for  going  outside  of 
this  reasonable  application  to  obviate  all  the  dii&culties  in- 
cident to  the  condition  of  a  married  woman  who  has  been 
deserted  by  her  husband  and  lefb  without  the  necessary  means 
of  support. 

We  are  referred  to  the  case  of  Hackett  &  Callaghan  v. 
Metcalfe  (6  Bush,  352)  as  militating  against  these  conclusions. 
Mrs.  Metcalfe  had  not  been  deserted  by  her  husband.  The 
property  she  was  adjudged  to  have  charged  was  separate  and 
not  general  estate.  The  deed  under  which  she  acquired  title 
authorized  her,  with  the  consent  of  her  trustee,  to  deal  with 
this  particular  property  as  a  feme  sole.  The  distinction  be- 
tween the  rights  and  powers  of  married  women  as  to  their 
general  and  their  separate  estates  is.  very  clearly  recognized 
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and  stated  in  the  opinion  in  that  case.  We  conceive  that  the 
doctrines  therein  announced  and  acted  upon  have  no  applica- 
tion in  cases  like  the  one  under  conaideration. 

In  view  of  the  fact  that  Mrs.  Hannon  had  not  availed 
herself  of  the  remedy  provided  by  statute,  we  are  of  opinion 
that  she  was,  at  the  time  the  debts  were  contracted  and  the 
mortgage  executed,  delivered,  and  acknowledged,  under  the 
disabilities  of  coverture;  that  she  is  not  personally  bound 
by  the  contracts;  and  that  the  mortgage,  not  having  been 
executed  in  the  mode  prescribed  by  the  statute,  is  utterly 
void. 

The  judgments  are  reversed,  and  the  causes  remanded  with 
instructions  to  dismiss  the  petitions. 


Case  45— PETITION  EQUITY— Feb.  26. 

Western  German  Savings  Bank  v.  Farmers  and 
Drovers'  Bank. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COirBT. 

1.  Contracts  made  under  mistake  op  pact  voidable. — An  act  done 

or  contract  made  under  a  mistake  of  a  material  fact  is  voidable 
and  relievable  in  equity;  but  it  is  essential  that  the  fact  must  be 
material  to  the  act  or  contract,  and  an  efficient  cause  for  its  execu- 
tion, and  such  as  the  party  could  not  by  reasonable  diligence  obtain 
knowledge  of. 

2.  But  where  the  means  of  information  are  open  to  both  parties,  and  each 

is  presumed  to  exercise  his  own  diligence  and  judgment  in  regard 
to  all  extrinsic  circnmstances,  a  court  of  equity  will  not  interfere; 
or  where  the  fa^t  is  equally  unknown  to  both  parties,  and  each 
has  equal  or  adequate  means  of  information,  or  where  the  fact  is 
doubtful  from  its  own  nature,  the  parties  having  acted  in  entire 
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good  faith)  no  relief  will  be  granted.  (Story's  Equity,  156;  Kerr 
on  Fraud  and  Mistake,  408.) 
8.  Ikstange. — Two  banks  defrauded  by  two  different  persons,  supposed 
to  be  the  same,  agreed  to  unite  in  an  effort  to  capture  the  supposed 
thief,  and  to  divide  the  expense  incurred  in  proportion  to  the 
amount  lost  by  each,  as  well  as  any  money  which  might  be  recoT- 
ered.  One  being  captured  with  the  sum  taken  from  the  bank  he 
defrauded,  it  was  held  that  this  bank  could  not  be  relieved  from 
the  agreement,  though  made  under  a  misapprehension  of  the  fiicts 
as  above  stated. 

Gazlay  &  Reinecke,    .......    For  Appellant, 

CITED 
Kerr  on  Fraud  and  Mistake,  p.  408. 
Litteirs  Sel.  Oa&  41.  9  Ala.  662. 

2  Swan,  301,  Guild  v.  Baldridge. 
6  Humph.  629,  Trigg  v.  Reid. 
8  B.  Mod.  614,  Ray  v.  Bank  of  Kentucky. 
1  Story,  172,  Daniel  v.  Mitchell. 

I  Wood  &  Minot,  90,  Warner  v.  Daniels. 
8  Story,  669,  Hugh  v.  Richardson. 

6  C.  &  T.  623,  Atwood  v.  Small. 

7  Paige,  124,  Moffat  v.  Winslow. 

II  Conn.  184,  Segur  v.  Finley. 
19  Ark.  622,  Hill  v.  Bush. 

Alpeed  T.  Pope, For  Appellee, 

CITED 

Story's  Equity,  sees.  141,  146,  147,  149-161,  191,  408,  410,  482. 

Benjamin  on  Sales,  828.  8  Bibb,  261. 

Sugden  on  Powers,  page  1021. 
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Younge's  Reports,  407,  Small  v,  Atwood. 
1  Story's  Reports,  172,  Daniel  v.  Mitchell. 
1  Wood  &  Minot,  page  90. 

7  Ala.  662,  Jouzin  v.  Toulmin. 

6  English  (Ark.)  66,  Yeates  v.  Pryor. 
1  Smedes  &  Marshall,  443. 

8  Smedes  &  Marshall,  78,  688. 

1  Fonbl.  Eq.,  book  1,  chap.  2,  sec.  8. 

3  Story's  Reports,  669,  Hough  v.  Richardspn. 

4  Littell,  126,  Fitzgerald  v.  Peck. 

8  B.  Mon.  614,  Ray  v.  Bank  of  Kentucky. 
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4  Dana,  809,  Underwood  v.  Brockman. 

8  Met  368,  Fall  v.  McMurdy. 

4  B.  Mon.  190,  Gratz  v.  Redd. 

7  B.  Mon.  126,  Fox  v.  Miller. 
14  B.  Mon.  385,  Bioe  y.  Bioe. 
19  Ark.  522,  Hill  y.  Bash. 

JUDGE  PRYOE  deuyebed  the  opinion  op  the  coubt. 

On  the  16th  of  September,  1873,  a  man,  under  the  assumed 
name  of  R.  M.  Norton,  with  a  letter  of  introduction  purport- 
ing to  be  from  Morgan  &  Sons,  of  New  York,  presented  a 
forged  check,  payable  to  himself,  for  thirteen  thousand  dollars 
on  the  Ninth  National  Bank  of  New  York,  at  the  counter  of 
the  Farmers  and  Drovers'  Bank,  in  the  city  of  Louisville,  and 
had  the  amount  placed  to  his  credit  on  the  books  of  that  bank. 
He  then  drew  from  that  bank  upon  the  faith  of  this  check 
the  sum  of  sixty-five  hundred  dollars.  On  the  same  day, 
and  about  the  same  hour  of  the  day,  another  R.  M.  Norton 
entered  the  Western  German  Savings  Bank,  in  Louisville, 
with  a  similar  letter  of  recommendation  from  the  same  house 
in  New  York,  and  with  a  check  for  a  like  amount — thirteen 
thousand  dollars — ^payable  to  himself  on  the  Ninth  National 
Bank,  in  New  York,  and  after  having  the  amount  placed  to 
his  credit  in  that  bank  drew  upon  the  credit  of  the  check  the 
sum  of  forty-five  hundred  dollars.  The  letters  and  checks 
presented  to  these  banks  were  all  forged  and  fraudulent,  and 
each  bank  was  swindled  out  of  its  money. 

One  of  the  R.  M.  Nortons  was  afterward  arrested  in  In- 
diana, and  there  was  found  on  his  person  the  forty-five  hundred 
dollars  obtained  by  him  from  the  Western  German  Savings 
Bank.  This  money  was  identified  by  its  cashier  with  much 
certainty — not  only  by  reason  of  the  amount,  but  the  wrap- 
ping upon  it  when  found  in  the  possession  of  the  thief  was 
the  same  that  enveloped  the  package  when  it  lefl  the  hands 
of  the  cashier.  The  R.  M.  Norton  who  obtained  the  money 
at  the  Farmers  and  Drovers'  Bank  was  afterward  arrested  in 


Digitized  by 


Googk 


672  .  BUSH'S  REPORTS.-  [vol.  x. 

Westorn  German  Sayings  Bank  ▼.  Farmers  and  Drovers'  Bank. 

some  town  in  Pennsylvania  for  an  offense  against  the  laws 
of  that  state,  but  no  part'  of  that  money  has  ever  been 
recovered. 

It  seems  from  the  evidence  that  the  two  Nortons  were  so 
mach  alike  in  personal  appearance  th^it  the  Norton  at  the 
Western  German  Savings  Bank,  on  September  16, 1873,  wpuld 
be  readily  identified  as  the  Norton  at  the  Farmers  and  Drovers' 
Bank  on  the  same  day ;  bat  the  facts  establish  beyond  contro- 
versy that  they  wefe  different  persons,  engaged  in  swindling 
under  the  same  name  and  by  the  same  means,  the  one  obtain- 
ing the  money  from  the  German  Savings  Bank  and  the  other 
from  the  Farmers  and  Drovers'  Bank. 

The  officers  of  each  of  these  banks — Ullman  as  president 
of  the  German  Savings  Bank,  and  Standiford  of  the  Farmers 
and  Drovers'  Bank — being  anxious  to  capture  the,  thief  and- 
recover  their  money,  entered  into  an  agreement  by  which  the 
expenses  incurred  for  that  purpose  were  to  be  paid  by  the  two 
banks  in  proportion  to  the  amount  fraudulently  obtained  from 
each ;  and  if  any  of  the  money  was  recovered,  it  was  to  be 
apportioned  between  them  in  the  same  manner.  Under  this 
agreement  a  considerable  sum  of  money  had  been  e;cpended 
by  each  bank  in  the  attempt  to  arrest  the  guilty  parties,  and 
when  Norton  was  captured  with  the  forty-five  hundred  dollars 
in  his  possession  the  two  banks  employed  the  same  attorney, 
and  had  this  money,  then  in  the  hands  of  the  chief  of 
police,  attached  in  order  to  secure  it.  While  these  actions 
were  pending,  and  before  the  money  had  been  paid  over,  the 
Western  German  Savings  Bank  filed  a  petition  to  be  made  a 
defendant  to  the  action  instituted  by  the  Farmers  and  Drovers' 
Bank,  in  which  it  is  alleged,  in  substance,  that  this'  forty-five 
hundred  dollars  was  the  money  belonging  to  the  Western 
German  Savings  Bank,  and  that  when  the  agreement  was 
made  between  the  two  banks  it  was  believed  by  both,  or  the 
officers  of  both,  that  the  fraud  and  forgery  had  been  -corn- 
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mitted  by  the  same  person ;  and  that  this  belief  was  indulged 
in  by  all  the  parties  until  after  the  19th  of  December,  1873, 
when  for  the  first  time  both  parties  discovered  that  the 
Farmers  and  Drovers^  Bank  had  lost  its  money  by  the  fraud 
of  another  and  different  person,  who  had  been  identified  by 
the  officers  of  the  F^mers  and  Drovers'  Bank  as  the  person 
obtahiing  the  money  from  that  bank;  that  these  fisicts  were 
material,  and  their  discovery  entitled  the  petitioner  to  a  rescis- 
sion t)f  the  agreement  and  a  judgment  for  the  money. 

This  petition  was  permitted  to  be  filed,  and  by  proper 
pleadings  an  issue  was  made  on  the  facts  alleged.  The  court 
below  by  its  judgment  enforced  the  agreement,  and  from  that 
judgment  the  Western  German  Savings  Bank  appeals. 

,  It  appears  from  the  proof  in  the  cause  that  all  the  bank- 
officers  who  have  deposed,  except  the  cashier  of  the  Farmers 
and  Drovers'  Bank,  were  confident  in  the  belief  that  one 
person  committed  both  offenses,  and  the  Norton  arrested  was 
mistakingly  identified  by  the  president  of  the  Farmers  and 
Drovers'  Bank  as  the  man  who  obtained  the  money  at  that 
bank. 

Conceding  all  the  facts  alleged  in  appellant's  petition  to  be 
true,  or  the  allegations  sustained  by  the  proof,  after  a  careful 
consideration  of  the  argument  by  counsel  we  have  been  unable 
to  perceive  a  cause  of  action,  alleged  or  proven,  that  would 
authorize  the  chancellor  to  grant  relief  upon  the  ground  of 
a  mistake  eitheir  of  law  or  fact.  It  may  be  true  that  if 
the,  offense  had  been  committed  by  one  person  without  any 
confederate,  the  chances  of  recovering  the  money  from  him, 
if  arrested,  would  be  greater  than  if  the  crime  had  been 
committed  by  two  parties  and  only  one  arrested,  the  proba- 
bility being  that  the  thieves  would  divide  the  plunder.  This 
speculative  conclusion,  if  indulged  in,  could  not  avail  appel- 
lant in  this  case,  as  the  proof  shows  that  the  two  persons 
committing  these  offenses  must  have  confederated  together 
Vol.  X.— 44 
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for  that  purpose^  and  in  a  division  of  the  spoils,  the  Farmers 
and  Drovers'  Bank  having  contributed  more  to  the  joint  fund 
than  the  Western  German  Savings  Bank,  if  the  part^  obtain- 
ing, the  sixty-five  hundred  dollars  had  been  arrested  with  the 
money  in  his  possession,  the  appellant  would  have  received 
more  under  the  agreement  than  if  the  Norton  had  been  ar- 
rested who  took  the  forty-five  hundred  dollars.  The  parties 
entered  into  the  agreement  in  the  absence  of  all  knowledge 
of  any  of  the  material  facts  connected  with  the  frauds  and 
forgeries,  except  the  loss  of  the  money,  and  its  terms  were  as 
favorable  to  the  one  as  the  other. 

It  is  insisted  by  appellant  that  if  the  parties  had  known  all 
the  facts,  the  contract  would  never  have  been  made.  We  are 
well  satisfied,  if  appellant  could  have  known  that  the  Norton 
who  had  practiced  the  fraud  on  its  bank  would  be  arrested 
and  the  identical  money  obtained  by  him  recovered,  that  no 
agreement  would  have  been  entered  into  for  an  equitable 
division  of  the  money  in  the  event  of  its  recovery ;  and  are 
equally  as  well  satisfied  that  if  the  officers  of  the  Western 
German  Savings  Bank  had  known  at  the  time  they  made  this 
contract  that  these  two  confederates  in  crime  had  practiced 
these  frauds,  it  would  have  been  an  atlditional  incentive  with 
them  for  combining  the  energies  and  means  of  both  banks  in 
order  to  bring  them  to  punishment. 

The  rule  is  '^  that  an  act  done  or  contract  made  under  a 
mistake  of  a  material  fact  is  voidable  and  relievable  in  equity ; 
but  it  is  essential  that  the  fact  must  be  material  to  the  act  or 
contract,  and  an  efficient  cause  for  its  execution,  and  such  as 
the  party  could  not  by  reasonable  diligence  obtain  knowledge 
of  (1  Story's  Equity,  p.  148.)  It  is  also  a  well-recognized 
rule  of  equity  that^ where  the  means  of  information  are  open 
to  both  parties,  and  where  each  is  presumed  to  exercise  his 
own  diligence  and  judgment  in  regard  to  to  all  extrinsic  cir- 
cumstancjes,  a  court  of  equity  will  not  interfere ;/or  where  the 
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fact  is  equally  unknown  to  both  parties,  and  each  has  eqoal  or 
adequate  means  of  information,  or  where  the  fiict  is  doubtful 
from  its  own  nature,  the  parties  having  acted  in  entire  good 
fitith,  no  relief  will  be  granted.  (1  Story's  Equity,  156;  Kerr 
on  Fraud  and  Mistake,  408.) 

Applying  these  equitable  principles  to  the  &cts  in  this  case, 
it  will  be  at  once  seen  that  the  mistake  or  ignorance  of  fact 
complained  of  by  appellant  can  afford  no  ground  for  relief. 
The  belief  that  the  same  person  obtained  the  money  from  each 
bank,  with  the  entire  absence  of  knowledge  that  others  were 
engaged  in  these  bold  frauds,  was  not  the  direct  or  even  the 
remote  cause  of  the  appellant  entering  into  the  agreement 
with  the  Farmers  and  Drovers'  Bank.  The  parties  to  the 
contract  had  not  only  the  same  means  of  information,  but 
were  in  possession  of  the  same  fiicts  with  reference  to  these 
bank  transactions  at  the  time  the  contract  was  made.  There 
can  be  no  doubt  but  that  each  of  these  bank-officers  had  some 
theory  of  his  own  as  to  the  manner  in  which  these  frauds  were 
practiced,  which  when  the  fiicts  were  made  to  appear  proved  to 
be  untrue;  but  there  was  really  no  mistake  by  either  party  in 
making  the  agreement.  They  were  only  in  ignorance  of  certain 
fiicts  that  must  of  necessity  have  transpired,  and  the  discovery 
of  these  facts  was  the  inducement  to  enter  into  the  contract. 

The  very  object  of  the  agreement  was  to  enable  each  of  the 
parties  to  obtain  information  in  regard  to  facts  and  persons, 
the  existence  of  which  each  of  the  contracting  parties  was  at 
the  time  entirely  ignorant.  A  considerable  sum  of  money  had 
been  contributed  by  both  banks  for  that  purpose ;  and  when,  by 
reason  of  the  united  efforts  of  both  and  the  expenditure  of  that 
money,  the  object  in  view  has  been  partially  accomplished,  and 
the  facts  ascertained  by  the  arrest  of  one  of  the  guilty  parties, 
the  chancellor  is  &sked  to  relieve  the  appellant  from  the  effect 
of  its  obligation,  because  the  very  facts  have  been  discovered 
of  which  the  officers  of  both  banks  were  ignorant,  and  for 
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the  development  of  which,  by  the  terms  of  the  contract,  they 
had  devoted  their  time  and  expended  their  money. 

If  the  Norton  in  Pennsylvania  had  been  arrested  instead 
of  the  Norton  in  Indiana,  and  the  sixty-five  hundred  dollars 
recovered  that  had  been  taken  from  the  Farmers  and  Drovers' 
Bank,  the  idea  of  a  mistake  for  the  reason  that  two  parties 
were  engaged  in  these  frauds  instead  of  one  would  hardly 
have  suggested  itself  to  appellant;  and,  however  reluctant 
appellant  may  be  to  part  with  this  package  containing  forty- 
five  hundred  dollars,  a  court  of  equity  will  not  lend  its  aid  to 
the  violation  of  such  a  fair  and  equitable  agreement  as  is 
shown  to  have  been  made  by  the  parties  in  this  case. 

The  fact  that  the  cashier  of  the  Farmers  and  Drovers' 
Bank  proposed  to  surrender  this  money  to  appellant  in  con- 
sideration of  the  latter  paying  the  expenses  incurred  by  that 
bank,  including  the  expenses  of  the  trip  to  Pennsylvania,  is 
no  evidence  of  any  equitable  right  on  the  part  of  appellant. 
This  proposition,  before  it  was  accepted,  was  withdrawn,  and 
the  appellant  only  made  another  mistake  in  not  accepting  such 
a  proposition  at  once.  Nor  can  the  fact  that  appellee  may 
have  no  remedy  or  right  to  a  judgment  against  R.  M.  Norton 
in  the  action  in  which  the  attachment  was  obtained  (a  ques- 
tion we  do  not  decide)  afiect  its  right  to  recover  of  appellant 
under  the  contract.  The  money  secured  was  that  fraudulently 
obtained  from  appellant,  and  under  the  agreement  appellee  has 
an  interest  in  that  fund. 

The  judgment  of  the  court  below  is  affirmed. 
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Oabb  46-PETITION  ORDINABY— Fbb.  27. 

City  of  Lexington  v.  Lewis-s  administratrix. 

AFPEAIi  FBOM  FAYBITE  OniCUlT  OOTTBT. 

1.  Loes  OF  LIFE  BY  WILLFUL  NEOLBGT. — To  authorize  a  recovery  under 

section  8  of  the  act  of  March  10,  1854,  it  is  essential  that  the  loas 
of  life  shall  have  been  the  result  of  willful  neglect;  and  as  the 
statute  is  highly  penal  in  its  nature,  a  petition  under  it  to  be  good 
must  charge  the  exact  character  of  neglect  for  which  a  recovery 
may  be  had;  and  while  it  is  not  indispensable  that  the  exact 
language  of  the  statute  shall  be  used,  it  is  absolutely  necessary 
that  the  charge  shall  be  made  in  language  clearly  importing  as 
high  a  degree  of  negligence  as  that  for  which  the  law-making 
power  intended  the  penalty  to  be  imposed. 

2.  The  case  in  poikt. — An  allegation  in  a  petition  that  a  work  was 

done  ''so  recklessly,  carelessly,  and  wantonly,  and  with  such  in- 
diiference  to  the  rights  of  others,"  that  a  person  was  killed,  is  not 
a  full  equivalent  to  a  charge  that  the  life  was  lost  by  the  willful 
n^lect  of  the  person  doing  the  work. 

3.  What  is  willful  nbolect. — Slight  neglect  may  be  culpable; 

ordinary  and  gross  neglect  are  always  culpable;  but  willful  is 
intentional  neglect,  or  such  as  implies  actual  malice,  as  in  the  case 
of  knowledge,  express  or  necessarily  implied  from  the  surrounding 
circumstances,  of  the  perilous  character  of  the  work  and  the  volun- 
tary or  intentional  failure  to  provide  the  ordinary  means  of  security. 
(2  Duvall,  677.) 

4  "Wanton"  is  not  "willful." — ^Negligence  or  carelessness  signi- 
fies want  of  care,  caution,  attention,  diligence,  or  discretion  in  one 
having  no  positive  intention  to  injure  the  person  complaining 
thereof.  The  words  "reckless,"  "indifferent,"  "careless,"  and 
"wanton"  are  never  understood  to  signify  positive  will  or  inten- 
tion, unless  when  joined  with  other  words  which  show  that  they 
are  to  receive  an  artificial  or  unusual,  if  not  an  unnatural,  inter- 
pretation. 
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8  Caaej,  292,  Penn.  R  R.  Go.  t.  Kilgore. 

2  Duvall,  676,  Board  of  Int.  Imp.  of  Shelby  Co.  y.  Soearce. 

8  Met  811,  Bowler  y.  Lane. 

2  DaYall,  114,  Lou.  &  Nash.  R  R  Go.  y.  Gollins. 

16  N.  T.  161,  Hickek  y.  The  Village  of  Platt8ft)Uig. 

17  N.  Y.  104,  Storra  y.  Utica. 

14  Ezcb.  243,  Rudie  y.  London  &  N.  W.  R  R  Go. 
16  B.  Mon.  577,  Kountz  y.  Brown. 

JUDGE  LINDfiAT  deuvebed  thb  ohniok  of  the  ooubt. 

The  city  of  Lexington  contracted  with  McLaughlin  & 
Mnrphy  to  constract  a  cistern  on  Broadway,  between  Main 
and  Water  streets.  While  the  work  was  in  progress  a  frag- 
ment of  stone,  thrown  from  the  cistern  by  a  blast,  struck  and 
killed  G.  H.  Lewis,  the  infant  son  of  Margaret  Lewis. 

She,  as  administratrix  of  the  deceased,  sued  the  city,  and 
seeks  under  tiie  provimons  of  the  third  section  of  the  act 
of  1854  to  recover  punitive  damages  for  the  killing  of  the 
intestate. 

The  statute  provides  ^^that  if  the  life  of  any  person  is  lost 
or  destroyed  by  the  willful  neglect  of  another  person  or  per* 
sons,  company  or  companies,  corporation  or  corporations,  their 
servant  or  servants,  then  the  personal  representative  of  the 
deceased  shall  have  the  right  to  sue  such  person  or  persons, 
company  or  companies,  corporation  or  corporations,  and  re- 
cover punitive  damages  for  the  loss  or  destruction  of  the 
life  aforesaid.^' 

It  is  averred  in  the  petition  that  the  parties  engaged  in  the 
prosecution  of  the  work  **  acted  so  recklessly,  carelessly,  and 
wantonly,  and  with  such  indifference  to  the  rights  of  others, 
and  especially  her  son,  that  one  of  the  stones  so  thrown  up 
by  said  blasting  with  gunpowder  was  thrown  with  such  force 
against  said  lad  that  he  was  instantly  killed  by  if 

It  is  not  charged,  in  terms,  that  the  parties  were  guilty  of 
'*  willful  neglect  ^Mn  the  blasting  of  the  rock,  nor  that  the 
killing  was  the  result  of  '*  willful  neglect." 
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We  are  not  prepared  to  saj  that  the  terms  ^^  reckless ''  and 
'^  wanton ''  may  not  be  so  used  as  to  be  equivalent  to  that 
of  *'  willful."  This  court  has  defined  willful  negligence  as 
contemplated  by  this  statute  to  be  such  conduct  as  evidences 
^'  reckless  indifference  to  the  safety  of  the  public^  or  an  inten- 
tional failure  to  perform  a  plain  and  manifest  duty,  in  the 
performance  of  which  the  public  has  an  interest.  (Jacobs's 
adm^r  v.  Louisville  &  Nashville  R.  R.  Co.,  10  Bush,  263.) 

It  has  held  that  willful  and  wanton  neglect  are  nearly 
synonymous,  each  implying  either  actual  malice  or  anti-social 
recklessness.     (2  Duvall,  577.) 

Appellee  does  not  aver  directly  that  the  conduct  of  the 
city,  or  of  those  for  whose  conduct  she  claims  that  the  city  is 
answerable,  was  either  reckless  or  wanton.  She  says  that  it 
was  so  reeklesSj  careless,  wanton,  etc.,  that  a  stone  was  thrown 
against  her  son  and  his  life  thereby  destroyed.  The  charge 
of  recklessness  and  wantonness  is  not  so  made  2i»  to  authorize 
the  deduction  that  the  plaintiff  meant  to  charge  ^'willftil 
neglect."  The  substance  of  the  charge  as  made  is  that  the 
blasting  was  done  with  so  little  care  that  the  fragment  of  stone 
was  thrown  against  the  boy  with  sufficient  force  to  destroy  his 
life.  All  this  may  have  resulted  from  a  very  slight  want  of 
care  and  prudence,  and  we  are  authorized  to  conclude  that  it 
did,  in  view  of  the  fact  that  appellee  substitutes  for  ^'  willful " 
(the  term  used  in  the  statute)  the  words  '*  wanton,"  "  reck- 
less," and  careless,"  which,  taken  singly  or  collectively,  are 
not  the  equivalent  of  ^^  willful,"  and  then  qualifies  the  words 
so  substituted  until  it  is  left  a  matter  of  doubt  as  to  the  idea 
intended  to  be  conveyed,  and  until  it  is  perfectly  plain  that 
she  does  not  intend  they  shall  receive  their  ordinary  and  literal 
interpretation. 

To  authorize  a  recovery  under  this  act  it  is  essential  that 
the  loss  of  life  shall  have  been  the  result  of  willful  neglect; 
and  as  the  statute  is  highly  penal  in  its  nature,  a  petition  under 
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it,  to  be  good,  must  charge  the  exact  character  of  neglect  for 
which  a  recovery  may  be  had ;  and  while  it  is  not  indispen- 
sable that  the  exact  language  of  the  statute  shall  be  used,  it 
is  abeolntely  necessary  that  the  charge  shall  be  made  in  lan- 
guage clearly  importing  as  high  a  degree  of  negligence  as  that 
for  which  the  law-making  power  intended  the  penalty  to  be 
imposed.  We  regard  the  petition  in  this  case  as  &iling  to 
come  up  to  the  standard  indicated.  It  does  not  therefore 
authorize  the  judgment  appealed  from. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


lOb081 
|S2    540 
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Marshall  v.  Donovan,  &o. 

APPEAL   PBOM    BBAOKBK    CIBCUIT    OOTJBT. 

1.  Negboes  WEBB  NOT  CITIZENS.— Prior  to  the  adoption  of  the  four- 

teenth amendment  to  the  Federal  constitution  negroes  were  not 
citizens  of  the  state  or  of  the  United  States,  nor  could  they  become 
citizens  under  the  then  existing  laws. 

2.  The  thibteenth  aicendment  abolished  slavery,  but  left  the  negro 

under  all  his  former  disabilities,  and  with  no  political  rights  except 
such  as  the  various  states  might  see  proper  to  permit  him  to  enjoy. 

8.  The  fbim aby  objbot  of  the  foubteekth  amendment  was  to  ele- 
vate the  negro  to  a  political  status  he  had  not  theretofore  occupied 
without  affecting  to  any  extent  any  of  the  existing  rights,  privileges, 
immunities^  or  advantages  of  the  white  race  then  secured  by  law 
and  by  the  state  and  the  Federal  constitutions. 

4.  The  benefits  obowino  out  of  octb  state  common-school  fxtnd 
and  system  abe  not  ''pbiyileges  ob  immunities  of  cmzens 
OF  THE  United  States." 

The  power  of  the  states  to  establish  and  maintain  systems  of 
common  schools,  to  raise  money  for  that  purpose  by  taxation,  and 
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to  govern,  control,  and  regulate  sach  icfaoolt  when  ertablidhed,  is 
one  of  the  "powers  not  delegated  to  the  United  States  by  the 
constitution  nor  prohibited  by  it  to  the  states,"  and  is  reserved 
to  the  states  respectively,  or  to  the  people. 
f  5.  A  PARTY  MUST  BB  PBEJUDiGED  by  the  enforcement  of  A  statute  or 
the  courts  will  not  listen  to  his  objection  to  its  constitutionality. 
(Cooley's  Constitutional  Limitations,  164.) 

6.  Taxation  fob  sghool-pxtbposes  may  be  constitutionally  imposed. 

and  one  receiving  his  full  riiare  of  the  benefits  and  advantages  of 
the  school-system  wiU  not  be  heard  to  complain  that  the  legislative 
power,  as  exercised  in  the  expenditure  of  the  school-fund,  is  un- 
warranted.   (8  Cowen,  643;  66  Penn.  369;  22  Grattan,  867.) 

7.  Taxation  MUGrr  be  equal. — ^In  general  taxation  to  be  constdtutional 

must  be  as  nearly  as  practicable  equAl  and  uniform ;  but  there  aie 
exceptions,  as  where  the  benefits  are  special  and  peculiar,  in  which 
case  those  alone  who  receive  the  benefits  are  made  to  pay  the  tax. 
S.  J^the  negroes  were  taxed  for  9chool-purp09es  and  the  money  was  expended 
for  the  exclusive  benefit  of  the  whites,  the  taxation  would  be  un- 
constitutional, and  might  be  successfully  resisted  by  the  negroes; 
but  that  fact  would  not  render  the  school-laws  unconstitutional  as 
to  the  whites. 

9.  Vote  upon  a  borooixtax  kot  an  ELBonoN.— The  ascertainment 

of  the  will  of  the  people  of  a  district  in  relation  to  a  tax  proposed 
to  be  levied  fbr  school-purposes,  under  the  act  of  March  11,  1873, 
is  not  an  election,  but  merely  the  action  of  the  agency  selected  by 
the  legislature  to  determine  when  and  to  what  extent  the  condi- 
tional statute  shall  become  operative  in  the  district. 

10.  Sueh  statutes  are  eonsOtuiionalf  though  they  depend  for  their  final 
effect  upon  the  discretionary  acts  of  individnids  or  otiiers.  (Slack 
T.  Maysville  A  Lexington  Railroad  Go.,  18  B.  Mon.  26.) 
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JUDGE  LINDSAY  msLiyiSBED  the  OFiNioiir  of  the  cxxjbt. 

Marshall  sued  Donovan  and  Danm  for  the  forcible  seizure 
and  conversion  of  a  cow  of  the  value  of  sixty  dollars.  They 
answered^  and  stated  that  Daum  was  the  sheriff  of  Bracken 
Connty,  that  Donovan  was  his  deputy,  and  that  they  seixed 
and  sold  the  cow  to  satisfy  a  tax-olaim  against  Marshall 
arising  out  of  a  levy  made  pursuant  to  the  provisions  of 
an  act  of  the  General  Assembly,  approved  March  11,  1873, 
entitled  '^An  act  for  the  benefit  of  the  common  schools  in 
Bracken  County/' 

The  first  section  of  said  iucst  provides  ^^  that  in  any  common- 
school  district  in  Bracken  County  in  which  the  clearly  ascer- 
tained will  of  the  people  shall  be  in  favor  of  a  district  tax  for 
the  purpose  of  purchasing  a  site  for  a  district  school-house, 
of  building  a  new  school-house,  of  repairing  an  old  one,  or 
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fiimishing  a  school-house^  or  paying  a  debt  that  has  been 
contracted  for  the  purposes  mentioned  in  this  act^  the  levying 
of  such  a  tax  therein  shall  be  lawful/^ 

The  second  section  provides  that  the  will  of  the  people^  in 
any  given  district^  shall  be  ascertained  by  the  submission  of 
the  proposition  to  tax  to  "  the  white  qualified  voters  thereof; 
•  .  .  .  and  any  widow  or  alien  residing  in  any  school - 
district  who  is  a  tax-payer^  or  who  has  children^  within  the 
ages  fixed  by  the  common-school  laws^  to  be  educated^  shall 
be  deemed  a  qualified  voter." 

The  ninth  section  is  in  these  words :  '^  This  act  shall  not 
apply  to  property  owned  by  citizens  of  African  descent." 

The  answer  set  out  in  detail  the  performance  of  every  act 
essential  under  the  law  to  authorize  the  imposition  of  the  tax^ 
and  also  the  regularity  of  the  steps  taken  by  the  sheriff  and 
his  deputy  to  enforce  its  collection. 

Appellant  filed  a  general  demurrer  to  this  answer;  it  was 
overruled;  and  the  record  shows  that  he  admitted  all  the  facts 
interposed  by  way  of  defense  by  standing  by  his  demurrer,  and 
that  the  court  then  dismissed  his  petition.  He  appeals,  and 
insists  that  the  act  of  March  11,  1873,  is  unconstitutional 
and  void. 

1.  Because  by  the  common-school  laws  of  this  common- 
wealth the  negro  is  deprived  "  of  his  right  to  and  interest  in 
the  school-funds  of  the  state  under  the  eleventh  article  of  the 
state  constitution." 

2.  Because  the  election  provided  for  by  the  act  is  not  "free 
and  equal." 

3.  Because  the  property  of  citizens  of  African  descent  is 
not  taxed  as  that  of  other  citizens. 

4.  Because  the  state  denies  to  persons  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

5.  Because  the  act  denies  to  citizens  of  African  descent  the 
right  to  vote  on  a  question  which  concerns  them  as  citizens. 
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and  thus  violates  the  fifteenth  amendment  to  the  oonstitution 
of  the  United  States. 

We  will  not  take  up  these  propositions  separately,  pre- 
ferring, as  they  are  intimately  connected  the  one  with  each 
and  all  the  others,  to  treat  them  as  subdivisions  of  the  general 
proposition  that  the  constitution  of  Kentucky  has  been  so  far 
modified  by  the  adoption  of  the  thirteenth,  fourteenth,  and 
fifteenth  articles  of  amendment  to  the  Federal  constitution  as 
to  deprive  the  legislature  of  the  power  to  maintain  a  system 
of  common  schools,  under  which  moneys  may  be  raised  by 
the  taxation  of  the  property  of  the  white  inhabitants,  and 
expended  for  the  exclusive  benefit  of  the  white  children  of 
the  commonwealth.  If  this  proposition  can  be  maintained,  it 
results  that  our  system  of  common  schools  as  now  organized 
is  without  constitutional  sanction,  and  that  the  taxation  annu- 
ally levied  and  collected  for  school-purposes  is  so  levied  and 
collected  without  authority  of  law. 

The  eleventh  article  of  the  state  constitution  declares  that 
certain  enumerated  funds,  together  with  any  sum  that  may 
be  '^  raised  in  the  state  by  taxation  or  otherwise  for  the  pur- 
poses of  education,  shall  be  held  inviolate  for  the  purpose 
of  sustaining  a  system  of  common  schools.  The  interest  and 
dividends  of  said  funds,  together  with  any  sum  which  may 
be  produced  for  that  purpose  by  taxation  or  otherwise,  may 
be  appropriated  in  aid  of  common  schools,  but  for  no  other 
purpose." 

The  Revised  Statutes  embody  the  first  legislation  on  the 
subject  of  common  schools  after  the  adoption  of  our  present 
constitution.  They  provide  that  the  auditor  shall  each  year 
apportion  the  revenue  arising  from  the  school-fund  *^  among 
the  several  counties  of  the  state  according  to  the  number 
of  free  white  children  in  each  between  the  ages  of  six  and 
eighteen  years,  as  shown  by  the  returns  of  the  assessors  in 
his  office.'^     (Section  1,  article  1,  chapter  88.) 
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By  section  1  of  artiole  8  of  the  same  ohapter  the  legis- 
lature declared  that  its  object  was  ^'to  carry  into  effect  the 
intention  of  the  people  of  Kentucky^  as  expressed  in  their 
constitation^  in  promoting  the  establidiment  throughout  the 
state  of  a  system  of  common  schools  which  shall  be  equally 
accessible  to  the  poor  as  to  the  rich;^'  and  it  further  declared 
^^that  every  school  which  is  put  under  the  control  of  trustees 
and  commissioners  pursuant  thereto^  which  has  been  actually 
kept  three  months  during  the  year  by  a  qualified  teacher,  and 
at  which  every  free  white  child  in  the  district  between  the  ages 
of  six  and  eighteen  years  has  had  the  privilege  of  attending, 
whether  contributing  toward  defraying  the  expenses  or  not, 
and  none  other,  shall  be  deemed  a  common  school  within  the 
meaning  of  this  chapter,  or  entitled  to  contribution  out  of  the 
sohool-ftmd." 

This  contemporaneous  legislative  construction  of  this  article 
of  the  constitution  has  been  followed  in  all  subsequent  legisla* 
tion  (Session  Acts,  1864,  Myers's  Supplement,  p.  439 ;  Qeneral 
Statutes,  p.  236),  and  has  been  accepted  as  correct  by  all  the 
departments  of  the  state  government. 

When  the  proposition  to  increase  the  school-tax  fifteen 
cents  upon  each  one  hundred  dollars'  worth  of  taxable  property 
was  submitted  to  the  voters  of  the  state  for  ratification,  the  act 
provided  that  the  annual  tax  should  "be  levied  and  collected 
only  upon  the  property  of  white  persons,"  and  be  "expended 
for  the  education  of  white  children  exclusively."  This  act  was 
approved  on  the  22d  day  of  January,  1869,  after  the  thirteenth 
and  fourteenth  articles  of  amendment  to  the  Federal  constitu- 
tion had  been  declared  adopted. 

Prior  to  December  18,  1865,  when  it  was  ofiicially  an- 
nounced that  the  thirteenth  article  had  become  part  of  the 
constitution  of  the  United  States,  the  negro  population  in 
Kentucky  was  generally  in  a  state  of  slavery.  The  free 
negroes  were  not  citizens  of  the  state.     They  were  mere  resi- 
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dents  without  politicftl  rights.  (Articles  7^  8^  9,  chapter  93^ 
Revised  Statutes;  article  10,  State  Constitution ;  Amy  v.  Smith, 
1  Littell,  326.) 

They  were  not  citizens  of  the  United  States,  and  were  not 
capable  of  becoming  citizens  thereof.  (Natnralization  Acts, 
April  14,  1802;  March  26,  1804;  May  22,  1824;  May  24, 
1828.)  It  was  held,  in  the  celebrated  Dred  Scott  case,  by  the 
Snpreme  Court  of  the  United  States  that  a  man  of  African 
descent,  whether  a  slave  or  not,  was  not  and  could  not  be  a 
citizen  of  the  state  or  of  the  United  States;  and,  notwithstand- 
ing the  criticism  to  which  this  adjudication  was  subjected,  it 
was  never  overruled ;  and  the  primary  object  of  the  fourteenth 
amendment  was  to  relieve  this  race  from  the  disabilities  therein 
declared  to  be  inherent  in  and  inseparable  from  the  African 
blood.     (16  Wallace,  73.) 

The  thirteenth  amendment  abolished  slavery,  and  prohib- 
ited involuntary  servitude  except  as  a  punishment  for  crime, 
bnt  it  left  the  negro  nnder  all  his  former  political  disabilities, 
and  with  no  political  rights  except  such  as  the  various  states 
might  see  proper  to  permit  him  to  enjoy. 

We  thus  find  that  up  to  the  20th  of  July,  1868,  when 
the  fourteenth  amendment  was  officially  promnlgated,  our 
common-school  system  as  organized  and  maintained  was  in 
perfect  accord  with  the  provisions  of  our  state  constitution, 
and  with  the  expressed  intentions  of  those  who  framed  it, 
and  in  no  wise  repugnant  to  any  provision  of  the  Federal 
constitution. 

The  inquiry  now  arises,  did  the  adoption  of  this  amend- 
ment have  the  effect  of  repealing  or  rendering  void  and  in- 
operative the  laws  under  which  our  said  system  of  common 
schools  was  organized,  and  under  which  they  were  being 
maintained  at  the  time  ?  If  it  did  have  that  effect,  then  it  is 
clear  that  the  system  was  destroyed  utterly  on  the  day  of  its 
adoption,  and  that  no  steps  could  thereafter  be  legally  taken 
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to  carry  out  the  provisions  of  the  eleventh  article  of  our  state 
constitution  until  the  legislature  should  reorganize  the  system 
and  make  it  conform  to  the  amended  Federal  constitution. 

The  first  section  of  the  amendment  under  consideration 
embraces  all  the  provisions  that  can  have  any  application  to 
the  questions  before  us  for  adjudication.  It  defines  first  who 
are  citizens  of  the  United  States  and  of  the  several  states^ 
and  then  declares  that  '^no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.'' 

The  main  purpose  of  the  first  clause  of  this  section  was 
to  establish  the  citizenship  of  a  race  of  people  who  had  not 
theretofore  been  citizens  of  the  states  or  of  the  United  States. 
(16  Wallace,  73.) 

There  is  nothing  in  the  section  from  which  it  can  be  in- 
ferred that  any  of  the  existing  rights,  privileges,  immunities, 
or  advantages  secured  by  law,  and  by  the  state  and  Federal 
constitutions  before  the  adoption  of  the  amendment,  to  persons 
who  were  already  citizens  were  to  be  destroyed,  modified,  or 
in  the  slightest  degree  abridged.  The  primary  object  of  the 
amendment  was  to  elevate  the  negro  to  a  political  status  he 
had  not  theretofore  occupied,  but  it  was  not  intended  to  afiect 
to  any  ext€nt  the  existing  status  of  the  whit€  race. 

We  need  not  inquire  critically  as  to  the  rights  intended  to 
be  conferred  upon  the  negro  as  a  citizen  of  the  United  States. 
Whatever  interest  he  may  claim  in  the  school-fund  of  Ken- 
tucky, if  any,  and  whatever  benefits  he  may  be  entitled  to 
under  our  system  of  common  schools,  he  must  receive  as  a 
citizen  of  this  commonwealth,  and  not  as  a  citizen  of  the 
United  States. 

These  interests  and  benefits  are  privileges  and  immunities 
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pertaining  to  the  citizenship  of  the  state  owning  the  school- 
fund  and  maintaining  the  school-system^  and  they  must  be 
secured  and  protected  by  the  state  government.  They  do  not 
fall  within  that  class  of  fundamental  rights  which,  according 
to  the  opinion  of  the  Supreme  Court  in  the  Slaughter-house 
cases,  are  under  the  special  care  of  the  Federal  government. 
These  fundamental  rights  have  not  as  yet  been  accurately 
defined  by  the  judicial  tribunals  of  the  country;  but,  so  fiir  as 
they  are  secured  by  the  first  subsection  of  section  2  of  article  4 
of  the  Federal  constitution,  they  have  been  held  to  be  such 
as  ^'  protection  by  the  government,  the  enjoyment  of  life  and 
liberty,  with  the  right  to  acquire  and  possess  property  of  every 
kind,  and  to  pursue  and  obtain  happiness  and  safety,  subject 
nevertheless  to  such  restraints  as  the  government  may  justly 
prescribe  for  the  general  good  of  the  whole"  (Gorfield  v. 
Coryell,  4  Wash.  C.  C.  Rep.  371);  the  right  of  free  access  to 
the  scat  of  the  Federal  government  and  to  its  seaports;  the 
right  to  the  care  and  protection  of  that  government  over 
life,  liberty,  and  property  when  on  the  high  seas;  the  right 
to  peaceably  assemble  and  petition  for  redress  of  grievances; 
the  privileges  of  the  writ  of  habeas  corpus;  the  right  to 
use  the  navigable  waters  of  the  United  States,  however  they 
may  penetrate  the  territory  of  the  several  states;  and  all 
rights  secured  to  our  citizens  by  treaties  with  foreign  nations. 
(16  Wallace,  79.) 

In  the  first  civil-rights  bill  passed  by  Congress  after  the 
adoption  of  the  thirteenth  amendment,  and  on  account  of 
doubts  as  to  its  constitutionality  re-enacted  after  the  official 
promulgation  of  the  fourteenth  amendment,  these  fundamental 
privileges  and  immunities  were  declared  to  include  the  right 
''to  make  and  enforce  contracts;  to  sue;  be  parties  and  give 
evidence;  to  inherit,  purchase,  lease,  sell,  hold,  and  convey 
real  estate  and  personal  property;  and  to  full  and  equal  benefit 
of  all  laws  for  the  security  of  person  and  property.''  The 
Vol.  X.— 45 
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accuracy  of  this  declaration,  is  still  an  open  question.  It  has 
not  as  jet  been  authoritatively  passed  upon,  although  it  receives 
the  indirect  indorsement  of  Mr.  Justice  Field  in  his  dissenting 
opinion  in  the  Slaughter-house  cases. 

The  recent  amended  civil-rights  bill,  the  constitutionality 
of  which  has  not  as .  yet  been  passed  upon  by  any  judicial 
tribunal,  state  or  Federal,  multiplies  these  privileges  and  im- 
munities to  the  utmost  extent  that  can  possibly  be  sustained 
under  the  most  latitudinous  construction  of  the  powers  of  the 
Federal  government.  Yet  none  of  these  definitions  or  enumer- 
ations, judicial  or  congressional,  embrace  the  right  of  a  citizen, 
white  or  black,  to  share  the  school-fund  and  participate  in  the 
advantages  of  the  common-school  system  of  a  state. 

From  all  this  it  seems  to  us  that  there  can  be  no  doubt 
that  such  right  and  privileges  "  lay  within  the  constitutional 
and  legislative  power  of  the  states,  and  without  that  of  the 
Federal  government." 

The  power  of  the  states  to  establish  and  maintain  systems 
of  common  schools,  to  raise  money  for  that  purpose  by  tax- 
ation, and  to  govern,  control,  and  regulate  such  schools  when 
established,  is  one  of  **  the  powers  not  delegated  to  the  United 
States  by  the  constitution,  nor  prohibited  by  it  to  the  states," 
and  consequently  it  is  reserved  to  the  states  respectively  or  to 
their  people. 

This  conclusion  brings  up  the  question  whether  our 
common-school  system  and  the  laws  by  and  through  which 
it  is  supported,  governed,  and  regulated  are  violative  of  our 
state  constitution?  The  eleventh  article  of  that  instrument 
not  only  creates  a  fund  to  be  held  inviolate  for  the  purpose 
of  being  used  in  aid  of  common  schools,  and  for  no  other 
purpose,  but  expressly  recognizes  the  power  of  the  General 
Assembly  to  raise  money  by  taxation  for  the  same  purpose. 

But  appellant  insists  that  the  negro  now  being  a  citizen  of 
Kentucky,  possessing  all  the  constitutional  privileges  of  any 
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other  citizen^  has  a  right  to  demand  an  equal  participation  in 
the  profits  arising  from  the  school-fund  and  in  the  educational 
advantages  affi)rded  by  the  common -school  system.  We  need 
not  determine  the  correctness  of  this  proposition.  It  is  suffi- 
cient that  in  this  case  the  negro  is  asserting  no  such  claim^ 
and  that  the  appellant,  who  belongs  to  the  favored  race  or 
class,  can  not  raise  the  question  as  to  the  constitutionality  of 
the  manner  in  which  the  school-fund  and  the  moneys  raised 
by  taxation  for  school-purposes  are  expended  or  distributed. 

The  courts  will  not  listen  to  an  objection  made  to  the  con- 
stitutionality of  an  act  by  a  party  whose  rights  it  does  not 
affect,  and  who  has  therefore  no  interest  in  defeating  it. 
(Cooley  on  Constitutional  Limitations,  164.) 

That  taxation  may  be  constitutionally  imposed  to  raise 
money  for  common  -  school  purposes  is  undoubted.  The 
manner  in  which  the  money  when  raised  is  expended  may 
result  in  securing  to  appellant  advantages  which  he  can  not 
rightfully  demand,  but  the  mode  of  disbursement  can  not 
possibly  affect  his  rights  injuriously.  As  therefore  he  is 
constitutionally  taxed,  and  as  he  receives  his  full  share  of  the 
benefits  and  advantages  accruing  from  the  school-system,  he 
can  not  be  heard  to  complain  that  the  legislative  power  as  ex- 
ercised in  the  expenditure  of  the  school-fund  is  unwarranted. 
He  does  not  occupy  an  attitude  authorizing  him  to  ank  the 
courts  to  assume  the  grave  responsibility  of  declaring  uncon- 
stitutional and  void  the  system  of  laws  by  and  through  which 
one  of  the  most  important  of  our  public  interests  is  maintained 
and  regulated.  (Sinclair  v.  Jackson,  8  Cowen,  543 ;  Smith  v. 
McCarthy,  56  Penn.  359;  Antoni  v.  Wright,  22  Grat.  857.) 

It  is  further  objected  that  by  the  general  laws  upon  the 
subject  of  common  schools,  and  by  the  provisions  of  the  local 
act  under  which  the  sheriff  was  proceeding  in  this  case,  the 
property  owned  by  persons  of  African  descent  is  not  taxed. 
As  a  general  proposition^  taxation  to  be  constitutional  must  be 
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as  nearly  as  practicable  equal  and  uniform.  To  this  general 
rule,  however^  there  are  well-recognized  exceptions.  Where 
all  are  alike  benefited  by  the  taxation  the  burden  should  be 
a  common  one;  but  where  the  benefits  are  special  and  peculiar 
the  contributions  may  be  so  laid  as  to  exempt  from  taxation 
those  persons  who  are  by  the  law  itself  excluded  from  all 
participation  in  the  advantages  which  are  expected  to  arise 
from  the  system,  institution,  or  improvement  to  the  estab- 
lishment, construction,  or  maintenance  of  which  the  money 
when  raised  is  to  be  appropriated.  It  is  under  this  principle 
of  discrimination  that  assessments  for  the  opening,  making, 
improving,  or  repairing  of  streets,  the  drainage  of  swamps, 
the  construction  of  canals  and  railways,  and  like  works  of  local 
public  utility  are  made  to  depend  to  some  extent  upon  the 
supposed  benefits  which  the  local  community  or  the  adjacent 
property  will  receive. 

The  legislature  hps  the  constitutional  power  to  establish  a 
municipal  corporation,  to  define  its  boundaries,  and  to  delegate 
to  it  the  power  to  impose  and  collect  taxes  for  the  support  of 
the  municipal  government;  but  this  local  taxation  can  not  be 
imposed  upon  persons  or  property  receiving  no  benefits  what- 
ever from  that  government.  (City  of  Covington  v.  Southgate, 
15  B.  Mon.  498;  Cheany  v.  Hooser,  9  B.  Mon.  350.) 

It  does  not  matter  that  the  property  is  situated  nor  that  the 
person  resides  within  the  corporate  limits  of  the  municipality. 
The  taxation  can  not  be  imposed  where  there  are  no  benefits, 
ufK)n  the  ground  that  it  would  amount  to  the  taking  of  private 
property  for  public  use  without  compensation.  But  it  does  not 
result  from  this  that  the  act  of  incorporation  is  void,  nor  that 
persons  and  property  receiving  benefits  therefrom  can  escape 
the  payment  of  taxes  because  so  much  of  the  act  as  attempts 
to.  tax  persons  or  property  not  benefited  is  unconstitutional. 
So  it  is  under  the  school-laws  of  this  state,  and  under  the  local 
act  specially  applying  to  the  county  of  Bracken. 
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Appellant  receives^  or  may  receive^  his  full  share  of  the 
benefits  and  advantages  accruing  under  these  laws^  and  for 
that  reason  his  property  may  be  taxed  to  support  the  school- 
system  of  the  state,  and  also  for  the  purposes  contemplated 
by  the  local  act  having  special  application  to  the  county  of 
Bracken.  It  is  no  defense  to  him  that  other  persons  who  can 
and  do  receive  none  of  the  benefits  are  exempted  from  the 
same  character  of  taxation. 

If  the  negroes  were  taxed  and  the  money  expended  for  the 
exclusive  benefit  of  the  whites,  the  taxation  would  be  flagrantly 
unjust,  palpably  wrong,  and  clearly  unconstitutional.  In  such 
a  state  of  case  the  negro  might  successfully  resist  the  collection 
of  the  tax;  but  it  would  no  more  follow  from  that  &ct  that 
the  school-laws  are  unconstitutional  as  to  the  whites  than  that 
an  act'  incorporating  a  city  or  town  is  altogether  void  because 
it  attempts  to  extend  the  power  of  municipal  taxation  over 
persons  and  property  receiving  no  benefit  or  advantage  from 
the  municipal  government,  and  is  to  that  extent  violative  of 
the  fundamental  law. 

Whatever  may  be  the  duty  the  state  owes  to  the  negro  in 
regard  to  providing  for  the  education  of  hi&  children,  it  is  one 
that  devolves  upon  the  legislature,  and  in  the  dischai^  of  that 
duty  that  department  of  the  government  has  the  power,  by 
imposing  taxes  upon  his  property  and  by  establishing  schools 
for  the  benefit  of  his  children,  to  equalize  the  burdens  and 
benefits  of  the  two  races,  so  far  as  the  matter  of  education  is 
concerned. 

Since  this  litigation  began  the  initiatory  step  has  been  taken 
in  that  direction,  and  the  property  of  the  negro  is  now  taxed 
just  as  that  of  the  white  man,  and  all  revenue  derived  from 
the  taxation  imposed  upon  the  person  or  property  of  the 
negro,  together  with  all  fines,  penalties,  and  forfeitures  in- 
curred by  that  race  of  people,  are  set  apart  and  devoted  to 
the  establishment  and  maintenance  of  a  system  of  common 
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schools  for  the  benefit  of  the  colored  children  of  the  oonunon- 
wealth.     (Session  ActS;  February  24^  1874.) 

This  act  can  not  of  course  affect  the  law  of  this  case,  bat 
it  illustrates  the  fact  that  it  is  for  the  legislature  and  not  for 
the  courts  to  determine  the  time,  and  the  manner  in  which  the 
imperfections  in  our  school-system,  growing  out  of  the  change 
in  the  civil  and  political  condition  of  the  negro,  are  to  be 
remedied. 

The  last  objection  to  the  act  of  March  11,  1873,  is  that  it 
denies  to  the  negro  the  right  to  vote,  and  confere  that  right 
upon  any  widow  or  alien  resident  in  the  school-district  who  is 
a  tax-payer,  or  who  has  children,  within  the  ages  fixed  by  the 
common-school  laws,  to  be  educated.  The  ascertainment  of 
the  will  of  the  people  of  a  district  in  relation  to  a  tax  pro- 
posed to  be  levied  for  any  or  all  the  purposes  of  the  act  is 
not  an  election.  It  is  but  the  action  of  the  agency  selected 
by  the  legislature  to  determine  when  and  to  what  extent  the 
conditional  statute  shall  become  operative  in  that  particular 

district. 

« 

'^  The  law  being  made  known,  may  be  universally  observed 
and  obeyed.  It  may  be  carried  into  operation  by  the  execor 
tive  alone.  It  may  be  enforced  by  the  judiciary,  or  by  the 
co-operation  of  the  judiciary  and  the  executive.  These  are 
the  regular  agencies  provided  by  the  constitution  for  the  exe- 
cution of  the  laws.  But  the  legislature  is  not  restricted  to 
these  agencies.  It  may  select  or  appoint  others,  as  is  often 
done,'  when  the  object  of  the  law  is  to  accomplish  local  or 
individual  purposes.  The  agencies  generally  employed  for 
applying  the  legislative  will  and  the  power  of  the  government 
to  purposes  merely  local  have  been  that  of  county  courts  for 
counties,  and  the  trustees  of  towns,  or  the  municipal  authori- 
ties of  cities,  for  towns  and  cities,  which,  to  the  extent  of  the 
powers  permanently  or  temporarily  vested  in  them,  or  whether 
allowed  a  discretion  or  not,  do  but  carry  into  effect  the  l^ts- 
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lative  will  and  power.  But  these  local  agencies  are  selected 
and  some  of  them  created  by  the  legislature  itself,  for  the 
purpose  of  carrying  its  powers  into  all  parts  of  the  com- 
monwealth^ or  into  such  parts  as  require  its  application  for 
their  benefit  or  coercion ;  and  the  legislature  may  select  other 
agencies  for  partumlar  purposes,  having  in  view,  as  U  must  be 
presumed  to  have,  the  nature  of  the  olffeot  to  be  a^eoompUshed 
and  the  fitness  of  the  agency  selectedJ*  (Slack  v.  M.  &  L. 
R.  R.  Co.,  13  B.  Mon.  22,  23.) 

*'  It  is  no  objection  to  the  constitutionality  of  such  statutes 
that  they  depend  for  their  final  effect  upon  the  discretionary 
acts  of  individuals  or  others."     {Ibid.  25.) 

In  this  case  the  final  effect, of  the  local  statute  depends 
upon  the  discretionary  act  of  all  the  persons  who  are  to  be 
affected  by  it.  It  consults  the  will  of  each  and  every  person 
who  can  receive  its  benefits,  or  upon  whom  its  burdens  may 
be  imposed.  It  excludes  from  participation  in  the  discre- 
tionary act  only  those  in  no  wise  interested  in  the  operations 
of  the  law,  or  in  the  purpose  intended  to  be  accomplished 
by  it. 

The  fitness  of  the  agency  selected  and  the  propriety  of  the 
mode  adopted  to  ascertain  the  will  of  that  portion  of  the  local 
community  to  be  taxed  and  benefited  can  not  but  be  conceded 
upon  the  mere  statement  of  the  provisions  of  the  act. 

We  are  of  opinion  that  the  answer  of  appellees  presented 
a  good  defense  to  appellant's  action,  and  that  his  petition  was 
properly  dismissed. 

Judgment  affirmed. 
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Oases  48,  4»— PETTTIONS  EQUITY— Febeuaby  8. 

Craycraft,  &c.  v.  Selvage,  &c. — Louisville  v.  Same. 

APPEALS  FROM  LOUISVILLE  CRANCEBY  OOUBT. 

1.  Liens  fob  street  ihpbovbmekts. — As  the  charter  of  1870  of  the 

city  of  Louisville  provides  for  suits  to  enforce  Hens  for  the  cost 
of  street  improvements  without  prescrihing  the  mode  of  procedure, 
the  legislature  will  be  presumed  to  have  intended  to  leave  the  mode 
to  he  regulated  by  the  general  laws  applicable  to  other  cases  for  the 
enforcement  of  liens. 

2.  Squares. — ^The  charter  gives  the  city  power  to  improve  its  highways 

as  may  be  prescribed  by  ordinances,  and  the  council  may  designate 
in  the  ordinance  the  points  between  which  the  improvements  shall 
be  made. 
8.  OURIKG  DEFBCra — No  error  in  the  proceedings  of  the  General 
Oouncil  shall  exempt  the  lot-owners  from  payment  of  the  cost 
of  street  improvements  after  the  work  has  been  done  as  required 
by  ordinance  or  by  contract;  bat  the  council  or  the  courts  in  which 
suits  may  be  pending  shall  make  all  corrections,  rules,  and  orders  to 
do  justice  to  all  the  parties. 

4.  OlTY  NOT  LIABLE  WHERE  THE  LOT-OWNERS  ARE.— When  by  taking 

the  proper  steps  the  General  Oouncil  can  make  an  improvement  at 
the  cost  of  the  owners  of  adjacent  property  its  powers  to  improve 
the  streets  may  be  executed  in  that  way,  and  the  city  can  in  no 
event  be  made  liable,  unless  it  will  have  the  right  to  proceed  to 
make  the  property-holders  liable. 

5.  When  the  city  is  liable  for  cost  of  improvements.— But  if  the 

nature  or  ownership  of  the  adjacent  property  is  such  that  no  steps 
which  could  have  been  taken  would  have  rendered  it  or  its  owner 
liable,  then  the  city  must  pay  for  the  improvement,  or  it  will  have 
as  to  such  work  no  means  of  executing  its  general  power  to  improve 
all  streets.  (Oaldwell  v.  Rupert,  10  Bqsh,  179;  Oity  of  Louisville 
V.  Nevin,  10  Bush,  549.) 

6.  Persons  dealing  with  a  municipal  corporation  are  bound  at 

their  peril  to  know  that  the  contracts  made  by  the  officials  of  such 
corporation  are  made  in  the  mode  4K>inted  out  by  the  charter  and 
ordinances;  and  if  they  fail,  they  must  suffer  the  consequences. 
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7.  Agency. — One  dealing  with  an  agent,  whose  powen  he  knows  are 
limited,  deals  at  his  peril,  whether  the  limitation  be  as  to  the  extent 
of  the  agent's  powers  or  the  mode  of  their  execution. 

CITED 

City  Charter  of  1870,  sec.  12. 
MS.  Op.,  April  18, 1874,  Craycraft  v.  Redd  &  Bio. 
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Sedgwick  on  Statutory  and  Common  Law,  466. 
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1  Missouri  Bep.  39,  428. 

1  Session  Acts  1871-72,  p.  442,  sec.  9. 
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3  Sterrard  &  Porter,  13. 

8  Bush,  172,  Uhrig  v.  Horstman. 
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9  Pick.  Bep.  496.  4  Hill,  81. 

3  Brevard's  Bep.  396.  8  Bush,  514. 

1  Black's  Bep.  39.  13  Pick.  284. 

2  McChord's  Bep.  117.  12  Mass.  286. 

6  Mass.  Bep.  40.  40  HI.  147. 

15  Mass.  Bep.  205.  88  Ala.  160. 
20  Cal.  Bep.  102,  Zottman  v.  San  Francisco. 

16  How.  Pr.  B.  444,  Brady  y.  The  Mayor,  Ac.  of  New  York. 
10  Bush,  179,  Caldwell  v.  Bupert. 

*  24  Barbour's  S.  C.  Bep.  427,  Swift  v.  Williamsburg. 

14  Mass.  288,  Franklin  Glass  Co.  v.  Wright. 

15  Johnson,  358-583,  People  v.  Utica  Ins.  Co. 

16  Cal.  619  and  20  Cal.  102,  McCracken  v.  San  Francisco. 
44  Penn.  118,  McGonigle  v.  City  of  Alleghany. 
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T.  L.  Burnett,     .     .    .    For  Appellant  CSty  of  Louisville, 

CITED 
Charter  of  1870  of  Louisville,  aeca.  61, 12. 
44  Penn.  St.  118,  McGonigal  v.  Alleghany. 

Cabuth  &  Leibeb, •    .    For  Appdleesy 

CITED 
Charter  of  1870  of  Louisville,  sees.  1, 12. 
MS.  Op.,  April,  1874,  Craycrafb  v.  Bedd  &  Bro. 
Dillon  on  Mun.  Cor.,  2d  ed.,  sec.  648. 
Story  on  Agency,  sec.  127. 
MS.  Op.,  1863,  White  v.  City  of  Louiaville. 

8  Bush,  508. 

9  Bush,  189,  Murphy  v.  City  of  Louisville. 
2  Dana,  165,  Keasy  v.  City  of  Louisville. 

5  B.  Mon.  200,  City  of  Louisville  v.  Hyatt. 

6  B.  Mon.  575,  Guthrie  v.  City  of  Louisville. 
1  Met  845,  Kearney  v.  City  of  Covington. 

10  Bush,  549,  {iouisviile  v.  Neyin. 

10  Bush,  179,  Caldwell,  &c  v.  Rupert. 

JUDGE  COFEB  delivered  the  oPuraoN  of  the  ooitbt. 

Having  improved  a  portion  of  a  new  street  in  Louisville, 
called  East  Broadway,  under  a  contract  made  with  the  mayor 
and  approved  by  the  General  Council,  the  appellees  brought 
this  suit  in  the  Louisville  Chancery  Court  against  the  appel- 
lant Craycrafl,  who  owns  ground  on  each  side  of  the  street, 
to  recover  that  part  of  the  contract  price  of  the  work  done  by 
them  which  was  apportioned  by  the  city  council  as  Craycrafl's 
portion  of  the  cost  of  the  improvement.  They  made  the 
city  a  defendant,  and  prayed  for  judgment  against  it  in  the 
event  they  were  from  any  cause  unable  to  recover  against 
Craycraft. 

Craycrafl's  ground  on  the  west  side  of  the  street  constitutes 
part  of  a  square,  and  is  liable  to  assessment  for  street  improve* 
ments,  under  section  12  of  the  city  charter;  but  his  ground  on 
the  east  side  of  the  street  has  not  been  defined  into  a  square, 
and  in  order  to  subject  it  to  assessment  it  was  necessary  that 
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the  General  Council  should  prescribe  by  ordinance  or  resolu- 
tion the  depth  from  the  street  to  which  the  assessment  should 
extend  (Lucas's  Charter  and  Ordinances,  sec.  9,  act  February, 
1872,  p.  71),  and  this  not  having  been  done,  the  ground  east 
of  the  street  can  not  be  subjected  to  the  assessment  made 
against  it. 

Having  ascertained  that  the  ground  east  of  the  street  could 
not  be  legally  assessed,  the  vice-chancellor  referred  the  cause 
to  the  city  engineer  as  a  special  commissioner  to  ascertain  how 
much  of  the  entire  amount  of  the  assessment  against  Craycrafl 
was  legally  chargeable  upon  his  property  west  of  the  street; 
and  upon  th^e  coming  in  of  the  report  of  the  engineer  judg- 
ment was  rendered  against  Craycrafl  for  the  amount  so  ascer- 
tained, and  against  the  city  for  the  residue;  and  from  that 
judgment  both  Craycrafl  and  the  city  have  appealed. 

1.  It  is  insisted  by  CraycrafV's  counsel  that  the  petition 
does  not  contain  a  statement  of  facts  constituting  a  cause  of 
action.  Whether  it  does  or  not  is  the  first  question  to  be 
decided. 

Section  5  of  article  7  of  the  charter  of  1851,  which  w^ 
in  force  when  the  present  charter  was  passed,  required  that  in 
suits  to  enforce  liens  for  street  improvements  all  persons  liable 
under  the  same  contract  should  be  made  parties,  unless  they 
had  previously  paid  their  proportions  of  the  cost,  and  the 
plaintiff  was  required  to  allege  that  all  persons  liable  who 
were  not  made  parties  had  paid  their  shares  of  the  assessment. 
This  allegation  was  held  to  be  necessary  to  show  a  cause  of 
action  on  the  contract ;  and  as  no  such  allegation  is  contained 
in  the  petition  in  this  case,  its  sufficiency  must  depend  on 
the  question  whether  the  foregoing  provision  of  the  charter 
of  1851  is  still  in  force. 

The  present  charter  provides  that  ^^all  laws  and  parts  of 
laws  having  special  application  to  the  city  of  Louisville,  so 
&r  as  the  same  are  in  conflict  with  this  charter,  are  hereby 
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repealed.''  It  also  provides  for  enforcing  liene  like  that 
asserted  in  this  case^  but  does  not  contain  the  foregoing  pro- 
vision requiring  all  persons  liable  under  the  same  contract  to 
be  made  parties  to  a  suit  against  any  one  of  them.  Having 
inserted  a  provision  in  the  present  charter  in  reference  to  suite 
of  this  kind,  we  ought  to  assume  that  such  provision  contains 
the  whole  legislative  will  on  that  subject,  and  that  the  pro- 
visions of  the  old  charter  on  the  same  subject  were  intended 
to  be  repealed.  The  right  of  action  is  given  and  the  mode 
of  proceeding  is  left  to  be  governed  bv  the  Code  of  Practice, 
whereby  a  uniform  system  of  practice  is  established. 

2.  The  ordinance  under  which  appellees'  contract  was  made 
authorized  the  improvement  of  East  Broadway  from  the  di- 
viding line  between  Craycraft's  land  and  Cave-Hill  Cemetery 
to  the  city  limits,  and  required  the  work  to  be  contracted  for 
by  squares.  The  charter  gives  the  city  power  to  improve  it^ 
highways  as  may  be  prescribed  by  ordinance,  and  it  was  there- 
fore competent  for  the  General  Council  U>  designate  in  the 
ordinance  the  points  between  which  improvements  should 
be  made;  and  a  contract  for  the  improvement  of  East  Broad- 
way to  Highland  Avenue,  the  nearest  street  to  the  point  of 
commencement,  was  a  compliance  with  the  provisions  of  the 
ordinance;  for  whether  that  part  of  the  street  between  the 
cemetery  line  and  Highland  Avenue  is  a  square  or  not,  it  was 
certainly  in  compliance  with  the  ordinance  to  let  that  part  in 
a  separate  contract.  Any  other  construction  would  sacrifice 
the  substance  of  the  ordinance  to  a  mere  matter  of  form. 
It  was  evidently  intended  by  the  passage  of  the  ordinance 
to  improve  the  street  from  the  cemetery  line  to  the  city 
limits;  but  if  the  construction  of  the  clause  requiring  the 
work  to  be  contracted  for  by  squares  which  is  insisted  ou  by 
Craycraft's  counsel  be  adopted,  and  that  part  of  the  street 
does  not  in  fact  constitute  a  square,  then  the  whole  object 
would  be  defeated  by  attempting  to  adhere  to  a  mere  form. 
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If  the  contract  as  made  was  not  authorized,  then  none  could 
have  been  made  which  would  have  been  valid  under  the  ordi- 
nKnoe;  and  if  none  could  have  been  legally  made,  it  would 
result  that  the  city  is  not  authorised  to  improve  the  streets  as 
may  be  provided  by  ordinance.  If  the  contract  hod  extended 
over  the  line  between  Cave  Hill  and  Craycraft's  land,  it  would 
have  been  unauthorized ;  and  if  it  had  extended  in  the  oppo- 
site direction  beyond  the  center  of  Highland  Avenue,  it  would 
have  been  invalid  under  the  ordinance,  because  it  would  then 
have  included  parts  of  two  squares. 

If  the  charter,  instead  of  the  ordinance,  had  required  the 
work  to  be  contracted  for  by  squares,  and  that  part  of  the 
street  embraced  in  appellees'  contract  does  not  constitute  a 
square,  the  position  taken  by  counsel  would  be  maintainable. 

3.  It  is  next  insisted  for  Craycrail  that  inasmuch  as  the 
ground  east  of  the  street  can  not  be  assessed,  because  the 
depth  to  which  the  assessment  shall  extend  on  that  side  was 
not  fixed  in  the  ordinance  as  required  by  the  ninth  section  of 
the  act  of  February,  1872,  amending  the  city  charter,  it  is 
impossible  to  ascertain  what  proportion  of  the  whole  cost  is 
legally  chargeable  upon  the  ground  west  of  the  street,  and 
that  he  is  therefore  not  liable  for  any  part  of  the  assessment 
on  either  side. 

The  charter  provides  that  "street  improvements  shall  be 
made  at  the  exclusive  cost  of  the  owners  of  lots  in  each 
fourth  of  a  square,  to  be  equally  apportioned  according  to 
the  number  of  square  feet  owned  by  them  respectively ; '^ 
and  it  also  provides  that  "no  error  in  the  proceedings  of  the 
General  Council  shall  exempt  from  payment  after  the  work  has 
been  done  as  required  by  ordinance  or  by  contract ;  but  the 
General  Council  or  the  courts  in  which  suits  may  be  pending 
shall  make  all  corrections,  rules,  and  orders  to  do  justice  to  all 
the  parties.'^ 

The  work  was  done  in  this  instance  according  to  both 
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the  ordinance  and  the  contract,  and  both  were  valid,  and  a 
case  was  therefore  made  oat  in  which,  if  there  was  any  error 
in  the  proceedings  of  the  General  Council  in  making  the 
apportionment,  the  court  had  power  to  correct  it  in  such  way 
as  to  do  justice  to  all  parties;  and  although  Craycraft  did  not 
in  his  answer  point  out  any  objections  to  the  apportionment, 
or  make  any  objection  to  it  except  such  as  went  to  the  validity 
of  the  ordinance  and  contract,  the  court  below,  on  discovering 
that  the  ground  east  of  the  street  was  not  subject  to  the  assess- 
ment, referred  the  case  to  the  city  engineer  **  to  re-adjust  the 
apportionment,  taking  as  his  stand-point  that  the  property 
on  the  west  side  of  East  Broadway  to  a  depth  of  half  the  dis- 
tance to  Baxter  Avenue  (a  street  running  nearly  parallel  with 
East  Broadway),  and  from  the  line  between  Craycraft  and  the 
cemetery  to  Highland  Avenue,  is  liable  for  one  half  of  the 
cost  of  the  improvement,  and  report  the  proportion  of  said 
one  half  chargeable  to  Craycraft." 

The  engineer  made  a  report  in  accordance  with  the  directions 
of  this  order,  and  no  exceptions  having  been  filed,  it  was  made 
the  basis  of  the  judgment  rendered. 

The  court  having  authority  to  correct  the  error  of  the 
council  in  making  the  assessment,  limited  only  by  the  require- 
ment that  it  should  be  done  in  such  way  as  to  do  justice  to 
all  parties,  and  there  being  no  complaint  that  the  proportion 
assessed  by  the  court  does  injustice  to  Craycraft,  except  on 
the  ground  that  he  ought  not  to  have  been  made  liable  for 
any  thing,  we  caii  not  decide  that  injustice  was  done  him.  If 
the  proportion  of  the  entire  cost  assessed  against  him  was  too 
large,  that  fact  should  have  been  suggested  to  the  court  below 
by  exception  to  the  report  of  the  engineer,  and  no  such  ex- 
ception having  been  taken,  we  must  assume  that  no  objection 
based  on  this  ground  existed,  and  therefore  that  the  appor- 
tionment was  just,  if  as  matter  of  law  Craycraft  was  liable 
for  any  thing. 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TEKBC,  1874.  70S 

Grayemft,  fto.  t.  Selrmge,  &o. 

.4.  It  18  insisted  by  oonnsel  for  the  city  that  as  Craycraft 
owns  ground  on  both  sides  of  the  street,  and  both  parcels  are 
benefited  by  the  improvement,  and  might  have  been  assessed 
if  the  ordinance  had  so  provided,  he  can  not  now  complain  if 
all  that  might  under  other  circumstances  have  been  charged 
upon  his  land,  on  both  sides,  is  now  charged  upon  that  on 
one  side. 

This  point  does  hot  arise  in  this  case  unless  it  shall  turn 
out  that  the  correctness  of  the  judgment  against  the  city 
depends  upon  the  question  whether  Craycraft  is  liable  for  the 
whole  cost  of  the  improvement. 

6.  It  is  claimed  that  the  judgment  against  the  city,  for 
that  part  of  the  price  of  the  work  done  by  appellees  which 
Craycraft  can  not  )}e  compelled  to  pay,  is  prohibited  by  the 
provisions  of  the  charter,  and  is  therefore  erroneous.  The 
charter  provides  that  '^  in  no  event  shall  the  city  be  liable  for 
such  improvements  (of  streets)  without  having  the  right  to 
enforce  it  against  the  property  receiving  the  benefit  thereof,'' 
so  that  no  one  shall  be  assessed  or  charged  with  improvements 
of  public  ways  except  those  binding  on  the  fourth  of  a  square 
of  which  his  lot  forms  a  part.  The  exact  meaning  of  this 
clause  is  not  very  apparent;  but  it  was  evidently  inserted  for 
some  purpose,  and  some  effect  must  be  given  to  it  in  proper 
cases.  We  have  heretofore  decided  that  it  does  not  apply  to 
cases  in  which  the  city  has  no  power  to  make  the  improve- 
ment at  the  cost  of  the  owners  of  adjacent  property,  and  in 
that  class  of  cases  the  city  will  be  liable  to  contractors  who 
have  done  work  under  a  contract  regularly  made  under  a  valid 
ordinanoe.  (Caldwell  v.  Rupert,  10  Bush,  179;  City  of  Louis^ 
ville  V.  Nevin,  10  Bush,  649.) 

In  those  cases  it  was  said  that  the  provision  of  the  charter 
under  consideration  only  applies  where  the  city  had  authority 
by  proper  proceedings  to  cause  the  improvement  to  be  made  a1 
the  exclusive  cost  of  the  owners  of  adjacent  property. 
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In  this  case  the  city  had  authority  to  make  the  improve- 
ment at  the  cost  of  property-holders.  The  act  of  February 
9,  1872  (supra),  gave  authority  to  the  General  Council,  by 
designating  by  ordinance  or  resolution  the  depth  back  from 
the  street  to  be  assessed  for  that  purpose,  to  charge  a  portion 
of  the  cost  of  improving  the  street  on  Craycraft's  property 
lying  east  of  it,  and  it  is  only  because  of  the  failure  to  do  so 
that  he  has  been  adjudged  not  to  be  liable.  As  the  steps 
necessary  to  charge  him  or  his  property  have  not  been  taken, 
the  city,  if  compelled  to  pay  the  appellees,  can  not  enforce 
payment  from  Craycraft  or  subject  his  land;  and  as  the 
charter  declares  that  the  city  shall  in  no  event  be  made 
liable  for  street  improvements  without  having  the  right  to 
enforce  payment  against  the  adjacent  property,  it  can  not  be 
made  liable  in  this  case. 

It  is  said,  however,  that  this  construction  is  inconsistent 
with  the  decision  of  this  court  in  Louisville  v.  Nevin  (ante, 
549).  In  that  case  it  appeared  that  the  city  had  by  a  valid 
contract,  made  under  a  valid  ordinance,  caused  the  sidewalk  x>ii 
the  south  side  of  Jcfierson  Street  to  be  paved.  A  part  of  the 
paving  was  done  in  front  of  a  graveyard,  and  we  held  that  the 
graveyard  lot  could  not  be  sold,  and  that  the  city  was  liable  to 
the  contractor.  That  decision  rested  on  the  ground  that  (he 
General  Council  had  express  authority  under  the  charter  to 
improve  all  the  streets  in  the  city,  and  that,  as  it  could  not  by 
any  legal  means  make  the  improvement  in  front  of  the  grave- 
yard a  diarge  upon  it,  there  was  implied  authority,  resulting 
from  the  express  authority  to  improve  the  streets,^  to  make 
such  improvements  at  the  cost  of  the  city.  Such  a  construction 
was  necessary  in  order  to  give  effect  to  every  part  of  the  charter. 
When,  by  taking  the  proper  steps,  the  General  Council  could 
have  made  the  improvement  at  the  cost  of  the  owners  of 
adjacent  property,  its  power  to  improve  the  streets  may  be 
executed  in  that  way,  and  the  city  can  in  no  event  be  made 
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liable  unless  it  will  have  the  right  to  proceed  to  make  the 
property-holders  liable;  but  if  the  nature  or  ownership  of 
the  adjacent  properly  is  such  that  no  steps  which  could  have 
been  taken  would  have  rendered  it  or  its  owner  liable^  then 
the  city  must  pay  for  the  improvement,  or  it  will  have  as 
to  such  work  no  means  of  executing  its  general  power  to 
improve  all  streets. 

But  if  we  hold,  as  we  are  asked  to  do  in  this  case,  that  the 
mere  omission  of  the  General  Council,  in  cases  where  it  had 
power  to  do  so,  to  take  the  steps  necessary  to  make  an  im- 
provement a  charge  on  the  owners  of  adjacent  property  will 
render  the  city  liable,  then  no  effect  whatever  can  be  given  to 
the  provision  swpra  of  the  charter ;  and  therefore,  in  order  to 
give  that  provision  some  effect,  we  are  compelled  to  hold  that 
whenever  the  General  Council  has  power  by  proper  proceed- 
ings to  improve  a  public  way  at  the  cost  of  the  owners  of 
adjacent  property,  it  has  no  power,  either  by  affirmative  action 
or  by  neglecting  to  take  proper  steps  to  render  such  owners 
liable,  to  make  the  ciiy  responsible  to  the  contractor. 

But  it  is  insisted  that  this  is  inconsistent  with  former 
decisions  of  this  court,  and  several  cases  are  cited  to  prove  it. 
We  do  not  hesitate  to  admit  that  the  cases  of  the  City  of 
Louisville  v.  Hyatt  (5  B.  Mon.  200),  Guthrie  v.  The  City  of 
Louisville  (6  B.  Mon.  575),  Kearney  v.  The  City  of  Covington 
(1  Met.  345),  and  Murphy  v.  The  Oty  of  Louisville  (9  Bush, 
p.  189),  and  perhaps  some  others,  when  considered  without 
reference  to  the  provisions  of  the  charters  under  which  the 
litigation  in  those  cases  arose,  seem  to  be  in  conflict  with 
the  decision  in  this  case.  None  of  the  charters  of  Louisville 
prior  to  the  present  one  contained  any  provision  declaring,  in 
terms  or  in  effect,  that  the  city  should  not  be  made  liable  for 
the  cost  of  street  improvements.  They  prescribed  the  manner 
in  which  such  improvements  should  be  made  at  the  cost  of  the 
owners  of  adjacent  property,  but  as  to  what  should  be  the 
Vol.  X.— 46 


Digitized  by 


Googk 


706  BUSH'S  REPOETS,  [tol.  x. 

Grftyorftft,  &o.  t.  Selvage,  fto. 

consequence  of  a  fiiilure  to  take  the  steps  necessary  to  charge 
such  owners  the  charters  were  silent.  When  this  was  the  case 
this  court  repeatedly  held  that  if  the  city  authorities  failed 
to  comply  with  some  provision  of  the  charter  or  of  an  ordi- 
nancC;  or  omitted  to  perform  some  duty  by  which  the  property- 
owners  were  released  from  liability  to  pay  the  contractor,  the 
city  would  be  liable. 

The  same  rule  was  announced  in  a  case  arising  under  the 
charter  of  Covington.  (1  Met.  845.)  In  that  case  it  was 
argued  for  the  city  that  the  charter  limited  the  power  of  the 
city  council  in  such  a  way  that  it  had  no  power  to  bind  the 
city  to  pay  for  the  Original  construction  of  streets.  The  court 
decided,  as  it  had  previously  done  in  reference  to  the  same 
provision,  that  there  was  nothing  in  the  charter  which  exr 
pressly  or  by  implication  restricted  the  right  of  the  council 
to  improve  the  streets  at  the  cost  of  the  city,  and  then  pro- 
ceeded to  decide  that,  the  city  council  having  made  a  contract 
for  the  improvement  of  a  street,  and  fiiiled  to  take  the  steps 
necessary  to  bind  the  owners  of  adjacent  property  to  pay  for 
the  work,  the  city  was  liable. 

Following  the  doctrine  of  those  cases,  this  court  in  the 
case  of  Murphy  v.  The  City  of  Louisville  (9  Bush,  189)  need 
language  which  counsel  suppose  to  be  in  direct  conflict  with 
the  view  we  have  taken. 

That  case  did  not  arise  under  the  present  charter,  and  the 
only  question  involved  in  it  was  whether  a  contract  had  been 
made  with  the  city  which  under  the  old  charter  bound  it  to 
pay  for  the  work.  It  was  clear  that  if  a  valid  contract  had 
been  made  with  Murphy  by  the  city  council,  he  was  entitled 
to  recover  against  the  city,  because,  there  being  no  provision 
declaring  that  the  city  should  not  be  made  liable,  the  case 
would  have  fallen  directly  within  the  rule  laid  down  in  Hyatt's 
and  Guthrie's  cases,  and  in  the  case  of  Kearney.  And  in 
arguing  the  question  whether,  the  city  was  liable  this  court 
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then  said,  ^^In  the  present  case,  if  the  contract  had  been  fully 
executed  by  the  city  and  the  work  and  labor  performed  by  the 
appellant,  and  the  city  authorities  had  failed  to  comply  with 
some  provision  of  an  ordinance,  or  had  omitted  to  peiiform 
some  duty  by  which  the  property-owners  on  the  street  where 
the  improvement  was  made  were  released  from  liability  to  pay 
the  contractor,  then  the  city  would  be  liable/'  Although  thifi 
was  said  arguendoy  to  illustrate  the  decision  then  made,  we  still 
approve  what  was  then  said. 

The  supposed  contract  under  which  the  appellant  claimed 
was  entered  into  under  the  old  charter,  which  contained  no 
provision  that  the  city  should  not  be  made  liable;  and  un- 
doubtedly, if  the  contract  had  been  valid,  and  the  owners 
of  the  adjacent  property  had  escaped  liability  through  some 
default  of  the  city  authorities,  the  city  would  have  been  liable. 
But  there  is  enough  in  that  opinion  to  show  that  the  court 
then  recognized  the  principle  upon  which  we  have  decided 
this  case. 

We  then  quoted  with  approval  Zottman  v.  San  Francisco 
(20  Cal.  96)  and  Brady  v.  The  Mayor  of  New  York  (16  How. 
432).  In  the  former  case  Mr.  Justice  Field  said  '4hat  a 
party  dealing  in  a  matter  expressly  provided  for  in  the 
charter  is  bound  to  see  to  it  that  the  charter  is  complied  with. 
If  he  choose  to  take  the  hazard  or  neglect  this,  he  is  a  mere 
volunteer,  and  must  suffer.'^  In  the  latter  case  the  court  said 
^'  that  persons  dealing  with  a  corporation,  the  mode  of  whose 
action  is  limited  by  the  charter,  must  take  notice  of  these 
restrictions,  and  see  to  it  that  the  contract  is  made  in  the 
manner  authorized  by  the  charter." 

In  the  case  of  Swift  v.  Williamsburg  (12  Barb.  427)  it 
appeared  that  the  common  council  had  power  to  open  and 
improve  streets  only  upon  petition  signed  by  one  third  of  the 
persons  owning  land  within  the  limits  of  the  district  to  be 
assessed  for  the  cost.     A  party  entered  into  a  contract  with 
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the  corporation  to  improve  a  street,  upon  the  false  representa- 
tion by  the  city  council  that  such  petition  had  been  made,  and 
it  was  held  that  the  provision  of  the  law  being  public,  and  all 
the  proceedings  leading  to  the  determination  by  the  council 
to  make  the  improvement  being  matters  of  public  record, 
all  persons  were  chargeable  with  notice  of  the  law  and  the 
proceedings  of  the  council,  and  that,  notwithstanding  the  false 
represfentations  made  by  the  council,  no  action  would  lie  against 
the  city  for  work  done  under  the  contract.  This  case  was  also 
quoted  with  approval  by  this  court  in  Murphy's  case,  and 
we  then  said,  "Those  dealing  with  the  corporation  through  its 
officials  are  bound  to  take  the  same  notice  of  its  laws  and 
ordinances  that  a  citizen  of  the  state  is  with  reference  to  the 
laws  of  the  state.'* 

The  principle  deducible  from  these  cases  is  that  persons 
dealing  with  a  municipal  corporation  are  bound  at  their  peril 
to  know  that  the  contracts  made  by  the  officials  of  such  cor- 
poration are  made  in  the  mode  pointed  out  by  the  charter  and 
ordinance^;  and  if  they  fail,  they  must  suffer  the  consequences. 
How  much  more  then  the  necessity  for  holding  that  they  shall 
know,  at  their  peril,  that  those  things  have  been  done  which  are 
required  to  be  done  in  order  to  make  the  owners  of  adjacent 
property  liable  for  the  cost  of  the  work,  wheii  they  were  bound 
to  know  that  if  the  city  council  had  power  to  charge  the  cost 
of  the  work  upon  the  proi)erty  benefited  by  it,  they  had  no 
power  to  make  a  contract  under  which  the  city  could  be  made 
liable. 

But  it  is  said  the  Gteneral  Council  was  the  general  agent 
of  the  city,  and  that,  inasmuch  as  it  had  power  to  contract  for 
the  work,  the  city  is  liable,  although  the  agent  transcended  its 
powers.  We  do  not  so  understand  the  law  of  agency.  We 
have  already  seen  that  those  contracting  with  the  city  council 
were  bound  to  take  notice  of  limitations,  not  only  upon  its 
power,  but  also  as  to  the  mode  of  contracting;  and  we  must 
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presume  that  the  appellees  knew  that  which  both  the  law  and 
their  own  security  made  it  their  duty  to  know^  and  therefore 
that  they  knew  the  General  Council  had  no  power  to  make 
the  city  liable  to  them^  unless  it  had  no  power  to  make  the 
work  at  the  exclusive  cost  of  the  owners  of  adjacent  property. 
Assuming  then  that  they  knew  what  it  was  their  duty  to 
know,  we  have  a  case  in  which  one  contracting  with  an  agent 
in  a  matter  in  which  he  knew  the  agent  had  no  authority  to 
bind  the  principal  is  insisting  that  the  principal  shall  be  held 
bound  notwithstanding.  We  need  not  cite  authority  to  prove 
that  such  is  not  the  law,  even  where  there  is  a  general  agency. 
The  rule  is  that  one  dealing  with  an  agent  whose  powers  he 
knows  are  limited  deals  at  his  peril,  whether  the  limitation  be 
as  to  the  extent  of  the  agent^s  powers  or  the  mode  of  their 
execution. 

Nor  can  the  city  be  held  liable  on  the  ground  that  the 
appellees  may  not  have  known  that  no  such  ordinance  or  reso- 
lution had  been  passed  as  would  render  Craycrafl^s  adjacent 
proi)erty  liable,  or  that  his  ground  had  not  been  defined  into  a 
square.  They  had  the  means  of  knowing  what  the  facts  were, 
and  upon  the  principle  of  the  cases  cited  »tipra,  and  especially 
the  cases  of  Swift  v.  Williamsburg  and  Murphy  v.  Louisville, 
they  were  bound  to  learn  them. 

The  city  can  not  be  held  liable  on  the  ground  that  the 
appellees  have  expended  their  labor  and  money  on  a  street 
which  is  now  being  used  by  its  people.  This  point  was  fully 
considered  in  Murphy's  case,  and  we  can  not  improve  upon 
the  ai^ument  there  made.  We  are  aware  that  this  decision 
seems  harsh,  but  we  have  only  one  alternative :  we  must  either 
decide  that  a  whole  clause  of  the  city  charter  is  nugatory  and 
refuse  to  give  it  any  effect  whatever,  or  we  must  hold  that, 
having  power  by  proper  proceedings  to  make  the  improvement 
at  the  exclusive  cost  of  the  owners  of  adjacent  property,  the 
General  Council  could  not  bind  the  city  to  pay  for  it. 
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If  the  clause  in  question  does  not  apply  to  a  case  like  this, 
we  are  unable  to  imagine^  and  counsel  have  been  unable  to 
indicate^  one  to  which  it  would  apply. 

If  whenever  the  General  Council  fails  to  take  the  steps 
necessary  to  bind  the  owners  of  adjacent  property  the  city  is 
to  be  made  liable  for  the  cost  of  improvements  for  which  such 
owners  might  have  been  compelled  to  pay,  then  we  have  the 
anomalous  result  that,  although  we  have  in  the  new  charter 
an  important  clause  not  in  the  old  one,  indicating  a  clear 
intention  to  change  the  law,  the  law  is  in  fact  not  changed 
at  alL  A  construction  producing  such  a  result  can  not  be  the 
true  one. 

Wherefore  the  judgment  against  Craycraft  is  isiffirmed,  and 
the  jikdgmeot  i^inst  the  city  of  Ijouisville  is  reifer^ed,  and  the 
cause  is  remanded  with  instructions  to  dismiss  the  petition  as 
to  tlie  city. 

To  THE  PBTmONS  OP  OOUKSEL  OP  APPELLANTS  AND  APPELLEES  FOR  A 
BEHEARING  JUDOS  COFER  DELIVERED  THE  FOLLOWING  RESPONSE 

OP  THE  court: 

After  a  careful  reconsideration  of  the  case  so  fiir  as  the  ap- 
pellant Craycraft  is  concerned  we  see  no  reasons  for  changing 
the  opinion  originally  announced. 

We  do  not  decide,  as  counsel  seem  to  understand,  that  all 
of  section  5  of  the  old  charter  is  repealed.  We  only  decide 
diat,  inasmuch  as  the  new  charter  provides  ibr  suits  to  enforce 
liens  for  improvements,  and  does  not  prescribe  the  mode  of 
procedure,  the  legislature  intended  to  leave  the  mode  to  be 
regulated  by  the  general  laws  applicable  to  other  cases  for  the 
enforcement  of  liens. 

It  is  true  that  there  is  no  provision  in  the  Code  providing 
for  the  collection  of  taxes  by  suit  in  equity,  and  it  is  likewise 
true  that  there  is  no  such  provision  in  regard  to  any  particular 
class  of  Hens;  but  the  courts  of  equity  have  jurisdiction  of 
such  cases  under  general  rules  applicable  alike  to  all.     The 
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charter  gives  a  lien  and  authorizes  it  to  be  enforced  by  suit  in 
equity^  and  the  details  of  the  proceeding  might  well  be  left  to 
be  regulated  by  the  general  provisions  of  law  applicable  to 
other  suits  for  enforcing  liens. 

We  did  not  decide  that  that  part  of  the  section  which  gives 
to  the  defendants  in  such  cases  a  right  to  redeem  property  sold 
to  satisfy  liens  for  street  improvements  was  repealed^  nor  do 
we  regard  that  question  as  in  any  wise  affected  by  tlie  decision 
made. 

We  have  carefully  reconsidered  the  case  on  its  merits ;  and, 
being  unable  to  discover  that  we  have  erred,  the  petitions  for  a 
rehearing  are  overruled. 


Oasb  60— petition  EQUITY— Maeoh  20. 

Bowling  Green  &  Madisonville  Railroad  Co,  v. 
Warren  County  Court. 

APPEAL  FBOM  WAUBBK  OIBCUrT  OOTTBT. 

1.  Mbaning  op  "oouitty  court."— In  general  when  reference  is  made 

to  a  county  court  or  the  action  of  a  county  court  it  is  understood 
as  a  court  presided  over  by  the  county  judge  alone.  But  the  j  ustices 
of  the  peace  are  associated  with  him  in  laying  the  county  levy, 
making  appropriations,  and  when  the  financial  interests  of  the 
county  are  involved. 

2.  Submission  of  vote  to  subsqbibb  stock  in  sailsoad  corpo- 

BATIOK. — ^The  charter  of  the  railroad  company  provides  that  when 
it  shall ''  request  the  county  court  of  any  oounty  through  or  adja- 
cent to  which  it  is  proposed  to  construct  said  railway  to  subscribe, 
either  absolutely  or  upon  special  conditions,  a  specified  amount  to 
the  capital  stock  of  said  oompany,  the  county  -court  so  requested 
may  in  their  duoretUm  order  an  electaon,"  etc.  Held,  that  this  pro- 
yision  gave  the  county  judge  no  authority  to  submit  the  question 
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of  taxation  or  subecription  to  a  vote  of  the  people  without  haying 
associated  with  him  a  majority  of  the  justices  of  the  county. 

3.  Peotecjtion  of  the  tax-payer. — What  the  law  requires  to  be 

done  for  the  protection  of  the  tax-payer  is  mandatory,  and  can 
not  be  regarded  as  directory.    (Clark  t.  Crane,  5  Mich.) 

4.  PowEE  TO  TAX  STRICTLY  COKBTRUED. — ^The  power  to  tax  is  a  high 

governmental  power,  and  where  the  legislature  grants  it  to  another 
tribunal  it  can  only  be  exercised  in  itrict  conformUy  to  the  terms  in 
which  the  power  is  granted,  and  a  material  departure  will  be  fatal 
to  the  attempt  to  exercise  it.  (Campbell  County  Court  y.  Taylor, 
8  Bush,  206 ;  Dillon  on  Municipal  Corporations,  104.) 
6.  An  act  creating  a  corporation  with  the  powers  and  privi- 
leges OP  another  corporation  formerly  created  by  reference, 
without  setting  them  forth,  should  be  construed  strictly  against  the 
corporation  where  the  rights  of  others  are  affected. 


W.  L.  Dulaney,   .  ^ 

Thomas  H.  Hines,   l For  Appellant, 
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JUDGE  PRYOR  delitebed  the  oPiiaoK  op  the  oouet. 

The  Bowling  Green  &  Madisonville  Railroad  Company 
was  incorporated  by  an  act  of  the  legislature^  approved  the 
22d  day  of  March^  1871,  with  all  the  rights,  privileges,  and 
franchises  belonging  to  the  Cincinnati,  Glasgow  &  Bowling 
Green  Railroad  Company,  incorporated  on  the  2l8t  of  March, 
1870,  the  charter  of  the  one  being  adopted  by  the  act  as  the 
charter  of  the  other  "  as  far  as  the  same  is  applicable,"  etc. 
The  sixteenth  section  of  this  act  incorporating  the  Cincinnati, 
Glasgow  &  Bowling  Green  Railroad  Company  provides  "  that 
whenever  the  said  railway  company  shall  request  the  county 
court  of  any  county  through  or  adjacent  to  which  it  is  pro- 
posed to  construct  said  railway  to  subscribe,  either  absolutely 
or  upon  specified  conditions,  a  specified  amount  to  the  capital 
stock  of  said  company,  the  county  court  so  requested  may,  in 
their  discretion,  order  an  election,  to  be  held  at  the  several 
voting-places  in  said  county  on  a  day  to  be  fixed  by  the  court, 
not  later  than  thirty  days  after  the  making  of  such  order,  and 
shall  appoint  judges  and  other  officers  necessary  to  hold  said 
election." 

The  president  and  directors  of  the  appellant  (the  Bowling 
Green  &  Madisonville  Railroad  Company)  adopted  a  resolu- 
tion in  April,  1872,  requesting  the  County  Court  of  Warren 
to  submit  to  the  qualified  voters  of  that  county  the  question 
whether  the  said  county  court  shall  subscribe  for  and  on 
behalf  of  said  county  of  Warren  five  thousand  shares,  or  five 
hundred  thousand  dollars,  to  the  capital  stock  of  the  com- 
pany, etc.  This  resolution  was  presented  to  the  county  court 
of  the  county,  the  county  judge  alone  presiding,  and  at  a 
called  term  held  on  the  16th  of  April,  1872,  the  court 
ordered  a  poll  to  be  opened  at  the  various  voting-places  in 
the  county,  in  order  that  the  qualified  voters  might  vote  for 
or  against  the  subscription.  The  vote  was  taken,  as  pre- 
scribed by  the  order,  on  the  15th  of  May,  1872,  and  the 
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result  was  seventeen  hundred  and  ninety-nine  votes  for  the 
subscription,  and  thirteen  hundred  and  twenty-four  against  it. 
An  order  was  then  entered,  directing  the  clerk  of  the  court  to 
subscribe  five  hundred  thousand  dollars  to  the  capital  stock 
of  appellant,  and  the  subscription  was  made  as  ordered. 

Application  was  then  made  by  the  company  to  the  county 
court  for  the  bonds  of  the  county,  but  the  county  judge 
refused  to  issue  or  deliver  the  bonds;  and  upon  that  refusal 
application  was  again  made  to  the  county  judge  and  the 
justices  of  the  county  associated  with  him,  and  they  still 
refused  to  comply  with  the  demand. 

The  subscription  was  to  be  paid,  by  the  terms  of  the  charter, 
in  coupon-bonds  of  the  county  running  twenty  years,  payable 
to  bearer  in  the  city  of  New  York,  bearing  eight  per  cent 
interest,  payable  semi-annually.  The  appellant  then  filed  a 
petition  in  the  "Warren  Circuit  Court  against  the  Warren 
County  Court  and  H.  K.  Thomas,  presiding  judge,  asking  a 
mandamus  requiring  and  commanding  the  county  court  to 
issue  the  bonds  in  accordance  with  the  subscription.  The 
county  judge  responded  to  the  petition,  and  upon  the  hearing 
the  court  below  denied  the  motion  for  a  mandamus  and  dis- 
missed the  petition,  from  which  this  appeal  is  prosecuted. 

The  appellee  in  the  court  below  presented  numerous  grounds 
of  defense,  only  one  of  which  will  be  considered  by  the  court 
in  determining  the  rights  of  these  parties.  This  ground  of 
/  defense  is  that  the  county  court  held  by  the  county  judge 
alone  had  no  authority  to  submit  the  question  of  subscription 
to  a  vote  of  the  people,  but  that  it  should  have  been  done  by 
a  court  composed  of  a  majority  of  the  justices  associated  witii 
the  county  judge. 

In  order  to  ascertain  the  true  intent  and  meaning  of  the 
legislature  in  enlarging  the  power  of  the  County  Court  of 
Warren  by  that  portion  of  appellant's  charter  -contained  in 
the  sixteenth  section  already  quoted,  it  becomes  necessary  to 
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look  to  the  provisions  of  the  state  constitution  as  well  &s  the 
statutory  enactments^  under  which  the  county  courts  of  the 
state  are  organized  and  their  jurisdiction  conferred. 

By  the  29th  section  of  article  4  of  the  state  constitution  it 
is  provided  that  ^'a  county  court  shall  be  established  in  each 
county  now  existing  or  which  may  hereafter  be  erected  within 
this  commonwealth^  to  consist  of  a  presiding  judge  and  two 
associate  judges,  any  two  of  whom  shall  constitute  a  court  for 
the  transaction  of  business;  Provided,  the  General  Assembly 
may  at  any  time  abolish  the  office  of  the  associate  judges  when- 
ever it  shall  be  deemed  expedient;  in  which  event  they  may 
associate  with  said  court  any  or  all  of  the  justices  of  the  peace 
for  the  transaction  of  business.'' 

Section  34  of  the  constitution  requires  each  county  to  be 
laid  off  into  districts,  and  that  two  justices  of  the  peace  shall 
be  elected  from  each  district 'by  the  qualified  voters,  and  to 
hold  their  office  for  the  term  of  four  years. 

Section  37  of  the  constitution  provides  "that  the  Greneral 
Assembly  may  provide  by  law  that  the  justices  of  the  peace 
in  each  county  shall  sit  at  the  court  of  claims,  and  assist  in 
laying  the  county  levy  and  making  appropriations  only." 

Section  33  provides  that  "the  jurisdiction  of  the  county 
court  shall  be  regulated  by  law,  and  until  changed  shall  be 
the  same  now  vested  in  the  county  courts  of  this  state." 

The  office  of  associate  judge  was  abolished  by  article  21 
of  chapter  27  of  the  Revised  Statutes,  and  by  section  2  of  the 
same  article  it  is  enacted  that  a  county  court  shall  be  held 
in  each  county  at  the  seat  of  justice  by  the  presiding  judge; 
but  at  the  court  of  claims  the  justices  of  the  peace  of  the 
county  shall  sit  with  the  presiding  judge  and  constitute  the 
court.  It  is  also  provided  in  section  4  of  the  same  article  as 
follows:  "But  justices  of  the  peace  shall  only  compose  a  part 
of  the  court  when  it  is  engaged  in  laying  the  county  levy 
and  in  appropriating  money,  and  in  transacting  other  financial 
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business  of  the  county .'*  It  is  further  provided  by  section  8 
of  the  same  article  that  "the  records  of  the  county  court  shall 
at  all  times  show  by  whom  the  court  is  holden.  When  justices 
of  the  peace  compose  a  part  of  the  court  the  records  must  state 
the  names  of  such  who  take  their  seais^  and  when  a  member 
leaves  the  bench  his  absence  must  be  noted.  It  was  also  pro- 
vided by  the  Revised  Satutes  in  force  when  this  submission  to 
a  vote  of  the  people  was  mad«  under  appellant's  charter,  that 
in  the  absence  of  the  county  judge  the  justice  residing  nearest 
the  court-house  should  hold  the  court,  and  for  that  purpose 
was  vested  with  all  the  powers  of  the  county  judge. 

It  is  manifest,  after  a  careful  reading  of  these  various  con- 
stitutional and  statutory  enactments,  that  the  county  court 
of  a  county  is  to  be  held  alone  by  the  county  judge  for  the 
purpose  of  transacting  all  the  ordinary  business  of  the  county 
pertaining  to  such  a  court.  The  probate  of  wills,  granting 
letters  of  administration,  appointing  guardians — in  fact,  all 
the  jurisdiction  given  by  the  general  laws  of  the  stat«  to  the 
county  court,  with  scarcely  an  exception-r-is  exercised  by  the 
county  judge  as  such,  and  can  not,  or  could  not  at  the  time 
this  controversy  originated,  have  been  exercised  by  any  other 
official,  except  by  the  justice  of  the  peace  residing  nearest 
-the  court-house,  in  the  absence  of  the  county  judge.  There- 
fore, as  a  general  rule,  when  reference  is  made  to  a  county 
court  or  the  action  of  a  county  court  it  is  understood  as  a 
court  presided  over  by  the  county  judge  alone.  Justices  of 
the  peace  are  associated  with  him  in  laying  the  county  levy, 
making  appropriations,  and  when  the  financial  interest  of  the 
county  is  involved.  When  these  appropriations  are  being 
made  it  is  sometimes  called  the  court  of  claims,  or  the  court 
of  levy  and  disbursements ;  but  it  is  often  designated  by  the 
language  used  in  the  general  laws,  special  statutes,  and  by 
those  attending  its  sessions  as  the  county  court;  as,  for  in- 
stance, it  is  provided  by  section  8  of  the  Revised  Statutes 
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^'that  the  reoords  of  the  county  court  shall  at  all  times  show 
by  whom  the  court  is  holden.  When  justices  of  the  peace  comr 
pose  a  part  of  the  court  the  records  must  siaJte  the  names  of  sueh 
who  take  their  seats,"  etc.  So  a  court  held  for  the  purpose  of 
ascertaining  the  levy  or  to  make  an  appropriaticm  (the  justices 
presiding  with  the  county  judge)  is  as  much  a  county  court 
as  a  court  held  by  the  county  judge  in  transacting  the  ordinary 
business  of  the  county.       • 

A  county  court  held  by  the  county  judge,  or  by  the  judge 
in  conjunction  with  the  justices,  has  no  power  to  impose  such 
taxation  as  this  on  the  people  of  the  county  or  to  submit  the 
question  of  taxation  to  the  popular  vote  without  some  special 
legislative  enactment;  and  in  the  absence  of  any  such  original 
jurisdiction  belonging  to  either  mode  of  organization  it  remains 
to  be  determined  whether  the  legislative  intent  to  be  gathered 
from  the  provisions  of  appellant's  charter,  and  particularly 
the  sixteenth  section,  was  to  empower  the  county  judge  alone 
to  exercise  this  right,  or  to  require  that  the  justices  of  the 
county  should  be  associated  with  him.  If  the  direction  of  the 
legislature  had  been  imperative  on  the  county  court  to  enter 
the  order  submitting  the  question  of  subscription  to  the  people, 
there  would  be  little  difficulty  in  determining  this  question; 
for  if  the  county  court  had  been  deprived  of  all  discretion  ancl 
compelled  to  obey  a  mandatory  act,  it  would  be  immaterial 
whether  the  county  court,  composed  of  the  justices  or  the 
county  judge,  made  the  order,  as  either  or  both  must  obey. 

In  this  case  the  legislature  seems  to  have  departed  from  the 
usual  course  of  legislation  with  reference  to  such  charters,  and 
instead  of  exercising  its  own  judgment  as  to  the  interests  of 
the  people  in  this  particular  locality,  or  of  permitting  them 
primarily  to  do  so,  required  that  the  county  court,  preliminary 
to  a  vote  on  the  question  by  the  people,  should  first,  in  its 
discretion,  determine  the  propriety  of  such  legislative  action. 
This  action  on  the  part  of  the  county  court  was  certainly  not 
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judicial.  The  appellant  bad  no  right  or  claim  on  the  people 
to  make  the  subscription^  or  upon  the  county  court  to  order 
the  vote.  The  company  was  empowered  by  the  act  to  make  a 
request  only  of  the  county  court  that  it  might  in  its  discretion' 
accede  to  or  refuse.  No  notice  w^^  required  to  be  given  any 
one  that  such  a  request  would  be  made.  No  parties  were  to 
be  made  to  the  proceeding  or  judgment  rendered;  hence  all 
the  incidents  pertaining  to  a  judicial  proceeding  are  absent 
from  this  formal  action  on  the  part  of  the  company  in  making 
the  request  of  the  county  court.  The  legislature  had  refused 
or  failed  to  submit  the  question  directly  to  a  vote  of  the 
people,  but  had  by  the  sixteenth  section  of  the  charter  of 
appellant  delegated  this  legislative  right  to  the  county  court, 
and  invested  that  tribunal  with  the  right  to  determine,  in  its 
discretion,  whether  the  interests  of  the  county  required  that 
this  vote  should  be  taken.  This  power  when  exercised  by 
the  county  court  was  more  in  the  nature  of  legislative  than 
judicial  or  ministerial  action.  The  county,  by  the  vote  of  its 
people  in  favor  of  the  tax,  was  creating  a  debt  amounting  to 
half  a  million  of  dollars,  with  interest  at  the  rate  of  eight  per 
cent,  payable  semi-annually.  It  was  a  matter  of  vital  im- 
portance to  the  people  of  the  county  of  Warren,  as  well  as 
the  other  counties  to  whom  such  a  proposition  might  have 
been  made  by  appellant,  that  they  should  fully  understand 
the  nature  of  the  burden  they  were  about  assuming,  and  the 
legislature  in  its  wisdom  saw  proper  to  give  them  the  benefit 
of  the  judgment  of  those  who  represented  the  various  locali- 
ties and  interests  in  each  county,  in  order  that  they  might 
determine  whether  the  benefits  to  be  derived  from  the  con- 
struction of  this  railway  would  be  an  equivalent  for  the  large 
expenditure  to  be  made.  It  was  certainly  not  intended  to 
enlarge  the  fiscal  power  of  the  county  court  over  which  the 
county  judge  alone  presided.  The  court,  when  thus  held, 
had  never  been  invested  by  the  general  laws  of  the  state  with 
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such  jurisdiction ;  but^  on  the  contrary,  the  fiscal  power  of  the 
court,  including  all  the  appropriations  made  where  the  amount 
exceeded  fifky  dollars,  is  vested  in  the  court  when  held  by  the 
county  judge  in  connection  with  the  justices. 

The  sixteenth  section  of  appellant's  charter  was  no  doubt 
framed  with  the  view  of  giving  to  the  court  when  composed 
of  the  presiding  judge  and  justices  the  discretion  to  grant  or 
refuse  the  request  of  the  company  in  regard  to  the  submission 
of  the  question  to  a  vote  of  the  people.  The  clause  contained 
in  that  section  reads,  "  The  county  court  so  requested  may,  in 
their  discretion,  order  an  election,^'  etc.  The  bad  English 
contained  in  the  sentence,  by  the  use  of  the  plural  pronoun 
"their"  when  referring  to  the  county  court,  does  not  destroy 
the  meaning  intended  to  be  conveyed  by  it.  Mala  ffram- 
matica  nan  mtiat  ohartam.  The  use  of  the  plural  pronoun  in 
the  sentence  suggests  a  court  composed  of  a  plurality  of  per- 
sons or  judges,  and  that  the  exercise  of  the  power  conferred 
was  confined  to  a  county  court  held  by  the  presiding  judge  and 
the  justices.  If,  as  contended  by  the  appellant,  the  letter  "s" 
should  be  added  to  the  word  "court/'  the  sentence  would  then 
read  "that  the  county  courts  may,  in  their  discretion,  order  an 
election  to  be  held  at  the  several  voting-places  in  the  county," 
making  the  grammar  of  the  sentence  as  imperfect  with  the 
letter  "s"  as  it  is  when  omitted.  Nor  will  the  court,  in  onler 
to  arrive  at  a  construction  more  favorable  to  the  company  than 
the  county,  add  either  a  word  or  letter  to  the  sentence  for  that 
purpose,  when  the  meaning  can  be  ascertained  not  only  from 
the  language  used,  but  where  the  intent  is  manifest  from  other 
provisions  of  the  charter. 

After  vesting  the  county  court  with  the  discretionary  power 
by  the  16th  section,  the  charter,  by  the  provisions  of  the  18th 
section,  defines  the  duties  of  the  county  judge  as  follows:  "On 
the  next  day  after  the  poll-books  are  returned  the  county  judge 
and  county  clerk  shall  count  the  vote,  and  if  it  shall  appear 
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that  the  majority  of  those  voting  voted  in  favor  of  the  sub-* 
scription,  the  eovmiy  judge  shall  order  the  vote  to  be  entered  on 
Uie  record  and  the  evbeeription  to  be  made  by  {he  eUrh  in  behalf 
of  the  Gourdyy^  showing  that  the  legislature  in  enacting  the 
various  sections  of  the  charter  kept  in  view  the  distinction 
between  the  powers  to  be  exercised  by  the  county  court  and 
the  duties  assigned  the  county  judge.  After  the  county  court 
had  ordered  the  vote  it  was  made  the  imperative  duty  of  the 
county  judge  (that  could  be  discharged  only  in  open  court) 
to  have  the  vote  entered  of  record.  The  distinction  is  also 
recognized  by  the  22d  section,  the  charter  again  requiring  the 
county  cowrt  to  cause  to  be  levied  and  collected  a  tax  to  pay 
the  interest  on  the  bonds.  The  exercise  of  this  legislative 
discretion  by  the  county  court  was  a  condition  precedent  to 
the  submission  of  the  question  to  a  vote  of  the  people.  It 
was  enacted  for  the  security  of  the  tax-payer  and  the  protection 
of  the  citizen.  The  justices  assembling  together  from  all  parts 
of  the  county,  and  constituting  with  the  county  judge  the 
county  court,  were  presumed  to  know  the  interests  and  wants 
of  the  people;  the  necessity  for  the  construction  of  such  a  rail- 
way; the  financial  condition  of  the  citizens  and  the  county; 
and  hence  the  propriety  of  vesting  this  discretionary  power 
with  such  representative  men,  the  exercise  of  which  was  and 
is  indispensable  to  the  validity  of  a  vote  by  the  people  assuming 
this  burden  of  taxation.  In  the  case  of  Clark  v.  Crane  (5  Mich.) 
it  is  said  '^  that  what  the  law  requires  to  be  done  for  the  pro- 
tection of  the  tax-payer  is  mandatory,  and  can  not  be  regarded 
as  directory  merely." 

In  the  case  of  the  Mercer  County  Court  against  the  Ken- 
tucky River  Navigation  Co.  (8  Bush,  300)  this  court  said, 
''By  the  act  under  consideration  the  authority  conferred  on 
the  justices  composing  the  various  county  courts  was  purely 
personal.  The  General  Assembly  doubtless  assumed  that  they, 
as  the  general  financial  agents  of  the  tax-payers  of  the  different 
Vol.  X.— 47 


Digitized  by 


Googk 


722  BUSffS  REPORTS.  [vou  x. 

Bowling  Green  &  Madisonyille  Rftilroad  Co.  t.  Warren  County  Court. 

counties^  were  proper  persons  to  determine  the  important 
questions  submitted  to  their  action.^^  (Taney  v.  Milberry^ 
21  Pick.;  State  v.  Lean,  9  Wis.;  People  v,  Schermerhom, 
19  Barbour;   Cooler's  Constitutional  Limitations,  75.) 

The  ease  of  th«  Louisville  &  Nashville  Railroad  Company 
against  the  County  Court  of  Davidson  (1  Sneed,  Tennessee, 
659)  relied  on  by  counsel  for  appellant,  is  not  analogous  to 
the  case  under  consideration.  The  charter  of  the  Louisville  & 
Nashville  Railroad  Company  made  it  '^  the  duty  of  the  county 
oourt  to  order  the  election  upon  the  application  in  writing  of  a 
majority  of  the  commissioners  of  the  road,  or  if  organized  by 
the  boardJ*  In  that  case  one  of  the  principal  grounds  for 
maintaining  the  action  x)f  the  county  court  in  making  the 
subscription  was  '^  that  the  court  had  no  discretionary  qaajsi-- 
legislative  or  judicial  power  given  to  it  in  any  part  of  the 
act;"  and  again,  "No  discretion  is  any  where  given;  that 
seems  to  be  studiously  avoided  by  the  legislature.  The  in- 
tention evidently  was,"  says  the  court,  "to  commit  the  whole 
matter  to  the  people,  and  provide  that  their  edict  in  relation 
to  it  should  be  subjected  to  no  intermediate  obstructions,"  etc. 
The  reasoning  in  the  case  referred  to  is  an  argument  in  support 
of  the  view  taken  by  the  court  below  of  the  question  involved 
in  this  case ;  for  it  is  evident  that  if  such  discretion  had  been 
given  the  County  Court  of  Davidson  as  is  vested  in  the  County 
Court  of  Warren,  the  result  of  that  litigation  would  have  been 
adverse  to  the  company.  It  is  true  that  in  the  case  cited  it  is 
also  said  that  "  no  power  to  levy  a  tax,  appropriate  money, 
or  contract  a  debt  is  conferred  by  the  act,"  and  the  same 
conclusion  might  be  reached  from  the  literal  language  of  the 
act  before  us ;  but  nevertheless  it  is  a  preliminary  step  toward 
creating  an  indebtedness  by  the  county  of  half  a  million  of 
dollars,  and  upon  the  exercise  of  this  discretion  given  the 
county  court  depends  its  right  to  enforce  its  collection  by 
taxation.     The  right  to  impose  a  tax  for  county  expenditures 
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or  to  create  liabilities  on  the  county  for  the  payment  of  which 
a  tax  becomes  necessary  is  peculiar  to  the  county  court  com- 
posed of  the  county  judge  and  justices. 

Article  19  of  chapter  27,  Revised  Statutes'^  gave  to  the 
county  court  the  power  "to  erect,  superintend,  and  repair 
all  needful  public  county  buildings  and  structures.*'  Under 
this  article  the  county  judge  of  Harrison  made  an  order  for 
building  a  jailer's  house  on  the  public  square,  and  after  its 
completion  the  county  court,  composed  of  the  justices,  refused 
to  levy  the  cost  of  the  building  on  the  county.  This  court 
held  that  the  county  judge  sitting  as  the  county  court  had  no 
power  to  lay  a  charge  upon  the  county  for  the  erection  of  the 
building,  and  that  neither  the  county  of  Harrison  nor  the 
county  court  acting  for  and  representing  the  county  in  its 
fiscal  affairs  was  bound  by  the  order  of  the  county  judge. 
(Harrison  County  Court  v.  Smith's  adm'r,  15  B.  Mon.  156.) 
The  conclusion  is  inevitable  that  soch  discretionary  power  as 
is  here  claimed  over  the  financial  interests  of  a  people  was 
never  intended  by  the  provisions  of  appellant's  charter  to 
be  vested  in  one  man — that  is,  either  in  the  county  judge 
or,  in  his  absence,  the  justice  of  the  peace  residing  nearest  the 
court-house.  In  construing  this  act  as  vesting  the  right  in  the 
tribunal  organized  with  the  power  to  control  the  expenditures 
and  finances  of  the  county,  it  is  in  harmony  with  the  general 
law  in  regard  to  the  jurisdiction  of  the  county  court,  and 
expresses  the  true  meaning  and  intention  of  the  legislature 
when  conferring  the  power.  If  the  construction  as  to  the 
meaning  of  apj)ellant's  charter  is  involved  in  doubt,  still  that 
construction  should  be  given  it,  in  a  case  like  this,  most  favor- 
able to  the  county  or  people. 

The  constitutional  principle  involved  as  to  the  right  of  the 
legislature  to  exercise  the  powers  conferred  by  the  act  or  dele- 
gate it  to  others  has  been  definitely  settled  ;  but  the  authorities 
in  recognizing  this  right  all  require  a  strict  compliance  with 
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the  law  from  which  the  power  is  derived.  In  a  oase  like  this 
the  voice  of  the  minority^  where  the  law  has  been  oomplied 
with  by  the  oorporatiooy  however  onerous  and  oppressive  the 
taxation  placed  upon  them  by  the  majority  may  be^  will  not 
be  heard  as  to  the  policy  of  the  act  under  which  they  are 
compelled  by  a  vote  of  the  majority  to  contribute  by  submit- 
ting to  taxation  for  the  payment  of  the  county  subscription. 
'^  The  power  to  tax  is  a  high  governmental  power,  and  where 
the  legislature  grants  this  power  to  another  tribunal  it  can 
only  be  exercised  in  strict  conformity  to  the  terms  in  which 
the  power  is  granted,  and  a  departure  in  any  material  part 
will  be  fatal  to  the  attempt  to  exercise  it.''  (Campbell  County 
Court  V.  Taylor,  8  Bush.) 

In  Dillon  on  Municipal  Corporations  (page  104,  note)  it  is 
said, ''  If  upon  the  whole  there  be  a  fair,  reasonable,  and  sub- 
stantial doubt  whether  the  legislature  intended  to  oonfer  the 
authority  in  question,  particularly  if  it  relates  to  a  matter 
extra-municipal  or  unusual  in  its  nature,  and  the  exercise 
of  which  will  be  attended  with  assessments,  taxes,  tolls,  or 
burdens  upon  the  inhabitants,  or  oppress  them,  or  abridge 
their  natural  or  common  rights,  the  doubt  should  be  re- 
solved in  favor  of  the  citizen  and  against  the  municipality." 
This  rule  of  construction  should  be  applied  in  this  case,  and 
particularly  when  the  rights  and  privileges  vested  in  appel- 
lant by  its  charter  are  to  be  determined  by  reference  to  the 
charter  of  another  and  distinct  corporation  containing  6fty- 
two  sections,  some  of  which,  as  this  litigation  develops,  are 
of  doubtful  import. 

The  original  act  incorporating  appellant  contains  but  four 
sections,  in  which  the  style  of  the  corporation,  the  corporators, 
and  the  capital  stock  may  be  ascertained ;  and  its  rights  and 
privileges  are  to  be  found  only  in  the  provisions  of  an  act 
approved  March  21,  1870,  entitled  "An  act  to  incorporate  the 
Cincinnati,  Glasgow  &  Bowling  Green  Bailroad  Company." 
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Although  this  mode  of  oonferring  corporate  rights  has  been 
sanctioned  by  high  authority^  still  when  such  legislation 
necessarily  affects  the  rights  of  others,  as  in  this  case,  the 
construction  where  the  language  of  the  act  is  of  doubtful 
meaning  must  be  fiivorable  to  those  against  whom  the  cor- 
poration under  its  charter  is  asserting  its  claim. 

After  a  careful  examination  of  the  various  sections  of 
appellant's  charter  we  are  satisfied  that  the  court  below  was 
right  in  refusing  the  mandamus,  and  that  the  county  judge 
had  no  authority  to  submit  the  question  of  taxation  or  sub- 
scription to  a  vote  of  the  people  without  having  associated 
with  him  a  majority  of  the  justices  of  the  county. 

The  judgment  is  therefore  affirmed. 


Case  51— INDICTMENT— April  7.  JT  m 

10b725 

Commonwealth  v.  Jones.  ioTt^ 

100    145 

APPEAL    FROM    FRANKLIN    CRIMINAL   COURT.  U^m 

(1083161 


1.  The  DEPRIVATION  OF  THE  RIGHT  TO  HOLD  OFFICE  IS  A  PUNISHMENT, 

and  the  provision  in  section  20  of  article  8  of  the  state  constitution  ^^^ ^. 

for  depriving  persons  guilty  of  dueling  of  the  right  to  hold  office       .lObuzss' 

was  intended  as  a  punishment.  jli2   jp 

2.  The  coNsrrruTioNAL  provisions  relatino  to  dueling  are  not  ;J2-? 

SELF-EXECUTING,  except  to  the  extent  that  persons  who  can  not  or 
will  not  take  the  constitutional  oath  are  thereby  prevented  from 
holding  office. 
8.  A  citizen  who  denies  that  he  is  guilty  of  having  violated  those  pro- 
visions, and  is  willing  to  take  the  oath  of  office,  may  enter  upon 
and  dischai^  the  duties  thereof  without  subjecting  himself  to  an 
indictment  for  usurpation  of  office  until  he  has  been  first  indicted, 
tried,  and  convicted  for  the  disqualifying  offense. 

But  if  he  takes  the  oath  fiilsely  and  corruptly,  he  may  be  in- 
dicted and  prosecuted  for  the  crime  thereby  committed. 


Digitized  by 


Googk 


726  BUSH'S  REPORTS.  [yol.  x. 

Coxomon  wealth  ▼.  Jones. 

4.  Section  20,  artide  ^qfthcttaUomutUutian,  is  of  itself  a  perfect  statnte, 

and  any  one  violating  its  provisions  may  be  indicted,  tried,  and 
convicted,  and  by  the  judgment  of  the  court  be  deprived  of  the 
right  to  hold  any  office  of  trust  or  profit,  independent  of  any  legis- 
lative action  on  the  subject. 

5.  JUBIBDICTION  OF  THE  GONTESTINO  ELECTION  BOARD. — ^The  Statutes 

regulating  the  proceedings  and  prescribing  the  duties  of  the  con- 
testing board  in  elections  for  clerk  of  the  Ck)urt  of  Appeals  do  not 
empower  it  to  enter  into  an  original  inquiry  as  to  whether  the  permn 
elected  has,  by  a  violation  of  the  constitutional  provisions  in  regard 
to  dueling,  subjected  himi>o1f  to  be  deprived  of  the  right  to  hold 
office;  nor  upon  their  own  conviction  as  to  his  guilt  to  adjudge  him 
not  entitled  to  the  office,  aad  thereupon  to  declare  it  vacant 

The  legislature  could  not  constitutionally  have  conferred  such 
power  on  a  board  or  tribunal  composed  of  executive  officers. 

6.  The  action  of  the  contesting  board  within  the  limits  of  its  jurisdiction  it 

final  and  conclusive  as  well  on  the  courts  as  on  other  departments 
of  the  government.  But  when  courts  are  called  on  to  enforce  the 
judgments  of  the  board,  or  to  punish  those  who  disobey  its  mandates, 
they  have  the  power  to  inquire  into  and  determine  its  jurisdiction 
in  the  particular  case. 

7.  7^  contesting  board  has  jurisdiction  to  investigate  and  determine  finallr 

and  conclusively  whether  the  person  elected  possesses  each  and  all 
of  the  qualifications  prescribed  by  the  constitution,  and  whether 
there  are  present  any  of  the  disqualifications  imposed  by  it. 

8.  Executive  and  judicial  powers.— It  is  difficult  to  draw  the  exact 

line  of  demarkation  between  executive  and  judicial  powers,  and 
more  so  to  define  with  accuracy  how  far  executive  officers  in  the 
discharge  of  executive  or  ministerial  duties  may  bind  the  other 
departments  of  government  by  the  exercise  of  ^uoW-judicial  func- 
tions. 

But  where  the  inquiry  to  be  made  involves  questions  of  law  as  wdl  as 
fact,  where  it  affects  a  legal  right,  and  the  decision  may  result  in 
terminating  or  destroying  that  right,  the  power  to  be  exercised  and 
the  duties  to  be  discharged  are  essentially  judicial,  and  such  as 
can  not  be  constitutionally  delegated  to  or  imposed  upon  executire 
officers. 

9.  The  words  "qualifications"  and  "qualified"  are  used  in  the 

state  constitution  in  their  most  comprehensive  sense  to  signify  not 
only  the  circumstances  that  are  requisite  to  render  a  citizen  eligible 
to  office  or  that  entitle  him  to  vote,  but  also  to  denote  an  ex- 
emption from  all  legal  disqualifications  for  either  purpose.  (17  B. 
Mon.  784.) 
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10.  There  are  no  implied  excepiuma  to  the  hiU  of  rigkts. — ^Every  thing  in 
that  article  ia  declared  to  be  excepted  out  of  the  general  powers 
of  government  and  to  remain  forever  inviolate. 

11.  A  DEMUKBKB  ADMITS  THE  FACTS  charged,  but  Only  to  teat  the  law 
on  Buch  facts;  and  if  it  be  overruled,  the  admission  is  no  longer 
binding. 

12.  Oru^i  guiU  can  not  be  tried  in  any  other  than  a  direct  proceeding. 
(1  Dana,  511.) 

13.  Tbial  by  juey.— The  rule  of  construction,  whether  applied  to  the 
constitution  or  to  a  statute,  which  will  preserve  unimpaired  the 
ancient  mode  of  trial  by  jury  should  always  govern  in  interpreting 
laws  involving  the  forfeiture  of  a  civil  or  political  right. 

14.  Constitutional  law, — Whenever  an  act  is  done  which  may  become 
the  subject  of  a  proceeding  in  court,  any  question  of  constitutional 
authority  that  might  have  been  raised  when  the  act  was  done  will 
be  open  for  consideration  in  such  proceedings;  and  as  courts  must 
finally  settle  the  controversy,  so  also  will  they  finally  determine  the 
constitutional  law.    (8  B.  Mon.  655.) 

M.  C,  Johnson^ For  Commonwealth, 

CITED 

Ck>nstitution  of  Kentucky,  art  8,  sees.  1,  20,  21. 

Constitution  of  Kentucky,  art.  12,  see.  4. 

Constitution  of  Kentucky,  fiill  of  Bights,  sec.  12. 

Starkie  on  Evidence,  side  page  861. 

Bishop  on  Statutory  Crimes,  sec.  264. 

Code  of  Practice,  sec.  172. 

General  Statutes,  chap.  29,  art  25,  sec.  1. 

General  Statutes,  chap.  88,  art  7. 

General  Statutes,  chap.  1,  sec.  6. 

General  Statutes,  chap.  29,  art  18,  sec.  8. 

General  Statutes,  chap.  52,  art.  8,  sees.  1, 10. 

General  Statutes,  chap.  29,  art.  17,  sec.  9. 

Be  vised  Statutes,  chap.  71,  sec  5. 
4  Bush,  323,  Morgan  v.  Vance. 
1  Met  538,  Batman  v.  Megowan. 
4  Wallace,  838,  Ex  parte  Garland. 
4  Wallace,  819,  Cummings  v.  State  of  Missouri. 
1  Greenleaf 's  Evidence,  sec.  451. 
1  Dana,  481,  Gaines,  &c.  v.  Buford, 
4  B.  Mon.  229,  Bodman  v.  Harcourt 
18  B.  Mon.  517,  Newcum  v.  Kirtley. 
17  B.  Mon.  784,  Hall  v.  Hostetter. 
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58  Penn.  117,  Haber  t.  Baily. 
57  Maine,  148,  State  t.  Symonda. 


''I For  Appellee, 


Isaac  Caldwell, 
Thos.  W.  Gibson, 

CITED 

General  Statutes,  p.  888,  sec.  2,  subsec.  2. 

General  Statutes,  chap.  28,  arts.  19,  20. 

Brightl/s  Election  Cases,  144. 

Bevised  Statutes,  1  Stanton,  404,  405. 

Magna  Charta,  chap.  29. 

Constitution  of  Kentucky,  art  4,  sees.  1, 12. 

Constitution  of  Kentucky,  art  8,  sees.  20-22. 

Constitution  of  Kentucky,  art  1,  sees.  1,  2. 

Bill  of  Bights,  sees.  8, 12,  18. 
8  Dana,  895,  Commonwealth  v.  Bowan. 
8  Dana,  418,  Commonwealth  v.  Pope. 
4  Met  1,  Moody  v.  Commonwealth. 
4  Wallace,  838,  Ex  parte  Garland. 
4  Wallace,  819,  Cummings  v.  The  State  of  Missouri. 
8  Blackstone,  850.  56  Penn.  St  270. 

4  Wallace,  121,  £^  ;>af^  Milligan. 
1  Dana,  510,  Gaines,  &c.  v.  Buford. 
1  Taylor  on  Evidence,  pp.  125,  126. 
16  B.  Mon.  542,  Stevens  v.  Wyatt 
20  Johnson's  Bep.  457,  Barker  y.  The  People. 
58  Penn.  116,  Huber  v.  Beily. 
57  Maine,  148,  State  v.  Symonds. 

JUDGE  LINDSAY  delivered  the  opinion  op  the  ooxtbt. 

Thomas  C.  Jones  was  indicted  in  the  Franklin  Criminal 
Court  for  usurping  the  office  of  clerk  of  the  Court  of  Appeals. 
The  indictment  was  founded  upon  the  provisions  of  section  1, 
article  25^  chapter  29^  of  the  General  Statutes,  which  is  as  fol- 
lows, viz. :  ''  If  any  person  shall  usurp  any  office  established 
by  the  constitution  or  laws  of  this  commonwealth,  or  shall 
knowingly  hold  or  pretend  to  exercise  such  office  after  his 
election  or  appointment  thereto  shall  have  been  declared  by 
a  court  of  competent  jurisdiction  illegal  or  void,  or  after  his 
term  of  office  has  constitutionally  and  legally  expired,  he  shall 
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be  guilty  of  a  migdemeanor^  and  fined  in  a  sum  not  less  than 
five  hundred  nor  more  than  fifteen  hundred  dollars.'^  The 
indictment  contains  two  counts. 

The  first  count  charges  that  Jones^  in  June,  1869,  since  the 
adoption  of  the  present  constitution  of  Kentucky,  accepted  a 
challenge,  sent  to  him  by  J.  Hale,  to  fight  a  duel  with  deadly 
weapons,  both  parties  at  the  time  being  citizens  of  Kentucky ; 
that  said  acceptance  disqualified  Jones  from  holding  office  in 
Kentucky ;  and  that  he  afterward  did  usurp  and  hold  the  office 
of  clerk  of  the  Court  of  Appeals  in  Franklin  County. 

The  second  count  charges  that  Jones  accepted  the  said 
challenge,  and  that  he  continued  to  hold  and  exercise  th» 
office  of  clerk  of  the  Court  of  Appeals  after  his  election  had 
been  declared  illegal  by  a  contesting  board,  duly  and  legally 
organized  to  try  the  question.  It  sets  out  in  detail  that  said 
board,  after  due  trial,  found  and  decided  that  Jones  did  accept 
a  challenge  sent  him  by  Hale,  a  citizen  of  Kentucky ;  that  the 
acceptance  was  aft;er  the  adoption  of  the  present  constitution ; 
and  that  it  took  place  in  Daviess  County.  It  is  further  averred 
that  said  board  was  a  court  of  competent  jurisdiction  to  inquire 
into  and  determine  all  these  questions,  and  to  declare  the  elec- 
tion under  which  Jones  elaims  the  office  to  be  illegal  and  void ; 
and  that  in  the  exercise  of  such  jurisdiction  and  power  it  did 
adjudge  that  Jones,  by  rea^n  of  the  facts  so  found,  was  in- 
eligible to  the  office;  that  his  election  was  illegal  and  void, 
and  that  the  office  was  vacant;  and  that,  notwithstanding  said 
judgment,  Jones  is  knowingly  and  willfully  holding  and  exer- 
cising the  said  office  of  clerk  of  the  Court  of  Appeals. 

To  this  indictment  a  demurrer  was  sustained.  The  prose- 
cution was  thereupon  dismissed,  and  from  the  judgment  of 
dismission  the  commonwealth  prosecutes  this  appeal. 

Section  1,  article  8,  of  the  constitution  provides  that  '^  mem- 
bers of  the  General  Assembly,  and  all  officers  before  they  enter 
upon  the  execution  of  the  duties  of  their  respective  offices,  and 
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all  members  of  the  bar  before  they  enter  upon  the  practice  of 
their  profession;  shall  take  the  foUovriug  oath  or  affirma,tion : 
"  I  do  solemnly  swear  (or  affirm^  as  the  case  oiay  be)  that  I 
will  support  the  constitution  of  the  United  States  and  the 
constitution  of  this  state,  and  be  faithful  and  true  to  the 
commonwealth  of  Kentucky  so  long  as  I  continue  a  citizen 
thereof;  and  that  I  will  faithfully  execute,  to  the  best  of  my 

abilities,  the  office  of according  to  law;  and  I  do  further 

solemnly  swear  (or  affirm)  that  since  the  adoption  of  the  present 
constitution  I,  being  a  citizen  of  this  state,  have  not  fought  a 
duel  with  deadly  weapons,  within  this  state  nor  out  of  it,  with 
a  citizen  of  thb  state ;  nor  have  I  sent  or  accepted  a  challenge 
to  fight  a  duel  with  deadly  weapons  with  a  citizen  of  this 
state;  nor  have  I  acted  as  second  in  carrying  a  challenge, 
or  aided  or  assisted  any  person  thus  offending,  so  help. me 
God." 

Sections  20  and  21  of  the  same  article  provide:  20.  '^Any 
person  who  shall  after  the  adoption  of  this  constitution,  either 
directly  or  indirectly,  give,  accept,  or  knowingly  carry  a  chal- 
lenge to  any  person  or  persons  to  fight  in  single  combat  with 
a  citizen  of  this  state  with  any  deadly  weapon,  either  in  or 
out  of  this  state,  shall  be  deprived  of  the  right  to  hold  any 
office  of  honor  or  profit  in  this  commonwealth,  and  shall  be 
punished  otherwise  in  such  manner  as  the  Greneral  Assembly 
may  prescribe  by  law."  21.  "The  governor  shall  have  power, 
after  five  years  from  the  time  of  the  ofiense,  to  pardon  all 
persons  who  shall  have  in  any  wise  participated  in  a  duel, 
either  as  principals,  seconds,  or  otherwise,  and  to  restore  him 
or  them  to  all  the  rights,  privileges,  and  immunities  to  which 
he  or  they  were  entitled  before  such  participation ;  and  upon 
the  presentation  of  such  pardon  the  oath  prescribed  in  the  first 
section  of  this  article  shall  be  varied  to  suit  the  case." 

The  indictment  shows  that  Jones  was  elected  clerk  of  the 
Court  of  Appeals  at  the  August  election,  1874 ;  that  the  fiiet 
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of  his  election  was  duly  certified  by  the  board  whose  duty  \t 
was  to  compare  the  polls  aud  canvass  the  election  returns; 
that  he  presented  his  certificate  of  election  to  the  Court  of 
Appeals^  and  that  he  was  inducted  into  office  by  being  ^-  quali- 
fied and  sworn  as  is  prescribed  by  law;"  and  that  after  all  this 
the  contesting  board  rendered  the  judgment  hereinbefore  set 
out.  It  fails  to  show  that  Jones  had  ever  been  indicted^  tried, 
and  convicted  of  the  offense  of  accepting  a  challenge  to  fight 
a  duel  with  deadly  weapons  with  a  citizen  of  Kentucky,  unlesa 
the  finding  and  judgment  of  the  contesting  board  can  be  treated 
as  a  conviction. 

In  support  of  the  first  count  in  the  indictment  it  is  argued 
that  the  ineligibility  or  disqualification  for  office  prescribed  by 
the  constitution  arises  immediately  out  of  the  commission  of 
either  of  the  forbidden  acts;  that  it  attaches  at  once,  and  is  in 
no  wise  dependent  upon  a  judicial  ascertainment  of  the  exist* 
ence  of  the  disqualifying  fact.  If  this  be  the  true  construction 
of  section  20,  article  8,  of  the  constitution,  it  is  self-executing. 
It  defines  in  apt  language  a  public  offense,  and  prescribes  a 
punishment  therefor,  which  punishment  is  the  deprivation 
of  the  offender  "of  the  right  to  hold  any  office  of  honor  or 
profit  in  this  commonwealth.'^  It  confers  upon  the  General 
Assembly  the  power  to  inflict  other  punishment,  but  does  not 
leave  the  infliction  of  the  punishment  prescribed  by  the  con- 
stitution to  depend  upon  legislative  action. 

That  the  deprivation  of  the  right  to  hold  office  is  a  punish- 
ment does  not,  in  our  opinion,  admit  of  serious  question. 

"  The  deprivation  of  any  rights,  civil  or  political,  previously 
enjoyed  may  be  punishment,  the  circumstances  attending  and 
the  causes  of  the  deprivation  determining  this  fact.  Disquali- 
fication from  the  pursuits  of  a  lawful  avocation  or  from  posi- 
tions of  trust,  or  from  the  privilege  of  appearing  in  the  courts 
or  acting  as  an  executor,  administrator,  or  guardian,  may  also, 
and  often  has  been,  imposed  as  punishment. 
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The  theory  upon  which  our  political  institutions  rest  is  that 
all  men  have  certain  inalienable  rights;  that  among  these  are 
life^  liberty,  and  the  pursuit  of  happiness;  and  that  in  the 
pursuit  of  happiness  all  avocations,  all  honors,  all  positions 
are  alike  open  to  every  one,  and  that  in  the  protection  of 
these  rights  all  are  equal  before  the  law.  Any  deprivation 
or  suspension  of  any  of  these  rights  for  past  conduct  is  pun- 
ishment, and  can  in  no  otherwise  be  defended.'*  (4  Wallace, 
320-22.) 

In  re  Dorsey  (7  Porter,  Ala.,  293)  Justice  Goldthwaite  says, 
''I  have  omitted  any  argument  to  show  that  disqualification 
from  office  or  from  the  pursuit  of  a  lawful  avocation  is  a 
punishment;  that  it  is  so  is  too  evident  to  require  any  illus- 
tration. Indeed  it  may  be  questioned  whether  any  ingenuity 
could  devise  any  penalty  which  would  operate  more  forcibly 
on  society."  To  the  same  effect  is  the  case  of  Barker  v.  The 
People  (3  Cowen,  686.) 

Deprivation  of  the  right  to  hold  office  was  a  common-law 
punishment.  (4  Blackstone's  Commentaries,  44.)  It  was  one 
of  the  punishments  prescribed  by  the  legislature  of  this  state 
for  the  offense  of  dueling  as  early  as  the  year  1799.  (1  Stat. 
Laws,  579.) 

In  framing  the  constitution  the  convention  did  not  propose 
to  create  a  new  offense  nor  to  prescribe  a  new  mode  of  pun- 
ishment. The  offense  and  the  character  of  punishment  pre- 
scribed had  existed  in  Kentucky  for  more  than  fifty  years 
before  they  received  the  recognition  and  approbation  of  the 
convention  that  framed  and  the  people  who  ratified  and 
adopted  our  present  constitution.  That  dueling  was  under- 
stood to  be  a  public  offense,  and  the  deprivation  of  the  right 
to  hold  office  a  punishment,  is  manifest  fi*om  the  provisions 
of  section  21,  heretofore  quoted  in  full.  It  is  therein  termed 
an  offense,  and  the  governor  is  authorized  after  a  given  time 
to  pardon  it,  and  to  restore  to  the  party  who  has  offended  all 
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the  rights^  privileges,  and  immnnities  to  which  he  was  entitled 
before  participating  in  the  forbidden  act.  It  was  argued  hj 
counsel  that  the  pardon  thus  provided  for  relieves  against  the 
penalties  provided  by  the  statute  alone,  and  that  the  consti- 
tutional disqualification  or  penalty  must  be  relieved  against  by 
an  express  restoration  of  the  forfeited  rights,  privileges,  and 
immunities.  We  do  not  so  construe  the  section.  The  statutory 
penalties  might  be  relieved  against  under  the  general  power 
of  the  governor  to  grant  reprieves  and  pardons.  The  paicdon 
he  is  here  authorized  to  grant  is  intended  to,  and  does  of  itself, 
restore  the  forfeited  rights,  privileges,  and  immunities.  Hence 
the  concluding  sentence  or  clause,  '^And  upon  presentation  of 
such  pardon  the  oath  prescribed  in  the  first  section  of  this 
article  shall  be  varied  to  suit  the  case.'^ 

.  The  commonwealth  further  insists  that  if  the  depriva- 
tion of  the  right  to  hold  ofiBce  be  a  punishment,  it  is  not  a 
criminal  but  a  political  punishment,  inflicted  because  of  the 
duelist  having  by  his  voluntary  act  unfitted  himself  for  hold- 
ing office.  For  the  present  we  do  not  deem  it  necessary  to 
inquire  as  to  the  distinction  between  criminal  and  political 
punishments.  If  section  20,  article  8,  of  the  constitution, 
defines  a  public  offense,  and  prescribes  as  a  punishment 
therefor  the  deprivation  of  the  right  to  hold  office,  and 
was  not  intended  to,  and  does  not  merely  prescribe  an  ineli- 
gibility to  office,  our  conclusion  on  this  branch  of  the  case 
will  necessarily  be  the  same,  whether  the  punishment  be 
criminal  or  political. 

That  the  primary  purpose  of  said  section  was  not  merely  to 
prescribe  qualifications,  to  fix  disqualifications,  and  to  define 
ineligibility  to  office  has,  as  we  think,  already  been  made  rea- 
sonably clear;  but  an  examination  of  the  peculiar  language 
in  which  that  section  is  couched,  and  a  comparison  of  that 
language  with  that  of  other  sections  of  the  constitution,  will 
still  further  strengthen  that  conclusion. 
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The  qualifications  of  members  of  the  House  of  Repre- 
sentatives and  of  senators  are  prescribed  by  sections  4  and 
16  of  article  2  of  the  constitution^  and  sections  27  and  28 
of  the  same  article  prescribe  who  shall  not  be  "eligible*^  to 
the  General  Assembly,  even  though  they  may  possess  all  the 
affirmative  qualifications.  Sections  4  and  16  of  article  3  de- 
termine who  may  be  governor  and  lieutenant-governoir  of  the 
commonwealth,  and  articles  4  and  6  prescribe  the  qualifications 
of  judges  of  the  Court  of  Appeals,  of  the  clerk  of  that  court, 
of  the  judges  of  the  circuit  courts,  of  the  Louisville  Chancery 
Court,  and  of  the  county  courts,  and  of  all  the  executive  and 
ministerial  officers  of  the  districts  and  counties  of  the  state. 

When  mere  temporary  disqualifications  for  office,  resulting 
from  the  voluntary,  lawful,  and  in  many  instances  the  com- 
mendable act  of  the  party,  are  defined,  we  find  that  the  terms 
'* eligible"  and  "ineligible"  are  always  used  as  in  the  third 
section  of  article  3,  which  provides  that  "the  governor  shall 
be  ineligible  for  the  succeeding  four  years  after  the  expiration 
of  the  term  for  which  he  shall  have  been  elected;"  and  as  in 
section  18,  article  8,  which  declares  that  ''no  member  of  Con- 
gress nor  person  holding  or  exercising  any  office  of  trust  or 
profit  under  the  United  States,  or  either  of  them,  or  under  any 
foreign  power,  shall  be  eligible  as  a  member  of  the  General 
Assembly  of  this  commonwealth,  or  hold  or  exercise  any  office 
of  trust  or  profit  under  the  same." 

The  giving,  accepting,  or  knowingly  carrying  a  challenge 
to  fight  a  duel  with  deadly  weapons  with  a  citizen  of  this 
state  was  intended  to  do  more  than  merely  to  render  the 
guilty  party  ineligible  to  office,  in  the  sense  of  the  ineligi- 
bility contemplated  in  the  provisions  quoted  and  referred  to. 
The  convention  and  the  people  intended  that  such  offenders 
should  be  permanently  deprived  of  one  of  the  attributes  of 
citizenship.  Therefore  the  words  eligible  and  ineligible  are 
omitted  from  section  20  of  article  8,  and  a  term  used  which 
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has  a  fixed^  determinate^  and  well-understood  legal  and  con- 
stitutional signification. 

Said  section  provides  that  the  ofPender  shall  be  ^^  deprived 
of  the  right  to  hold  any  office  of  honor  or  profit  in  this  com- 
monwealth/' which  IS  in  effect  to  dispossess  him  of  a  right 
which  the  Supreme  Court  of  the  United  States  terms  '*  inalien- 
able" (4  Wallace^  321);  to  take  from  him  "rights,  privileges, 
and  immunities"  to  which  he  had  theretofore  been  entitled 
(sec.  21,  art  8,  State  Constitution) ;  to  strip  him  of  one  of  • 
the  highest  and  most  valued  attributes  of  citizenship;  and 
thus  to  inflict  upon  him  that  penalty  which  operates  most 
forcibly  upon  society. 

The  word  "deprived"  is  used  in  this  section  in  the  same 
sense  in  which  it  is  used  in  section  12  of  the  bill  of  rights, 
and  in  the  fifth  article  of  amendment  to  the  Federal  constitu- 
tion. If  therefore  the  twentieth  section  of  the  eighth  article 
of  the  constitution  is  to  be  construed  as  insisted  on  by  the 
commonwealth's  counsel,  it  is  a  self-executing  penal  statute ;  it 
tries  without  accusation,  hears  and  determines  without  proof 
or  opportunity  for  defense,  and  imposes  the  penalty  without 
notice  to  the  culprit  of  his  condemnation. 

Such  a  statute  is  subversive  of  that  clause  of  Magna  Charta 
which  declares,  in  relation  to  a  freeman,  "nor  will  we  pass 
upon  him  nor  condemn  him  but  by  the  lawful  judgment  of  his 
peers  or  by  the  law  of  the  land ;"  and  of  the  twelfth  section 
of  the  bill  of  rights,  which  declares  "  nor  can  he  be  deprived 
of  his  life,  liberty,  or  property  unless  by  the  judgment  of  his 
peers  or  by  the  law  of  the  land." 

If  a  rational  construction,  consistent  with  the  principle  of 
free  government  embodied  in  these  declarations,  can  be  given 
to  said  section,  it  will  be  preferred,  not  only  because  it  will 
harmonize  with  our  theory  of  government,  but  because  it  will 
leave  unimpained  one  of  those  venerable  safeguards  thrown 
around  individual  rights  by  our  English  ancestors,  and  which 
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has  been  re-aaaerted  by  the  people  of  Kentuoky  in  each  and 
all  of  the  three  constitutions  under  which  they  have  lived. 

It  is  insisted  that  the  intention  that  the  constitutional  pro- 
visions relating  to  dueling  shall  be  self-enforcing  is  manifested 
by  the  oath  that  all  officers  are  required  to  take  upon  being 
inducted  into  office. 

It  is  true  that  no  person  can  enter  upon  the  discharge 
of  the  duties  of  an  office  created  by  the  constitution  or  laws 
of  this  state  without  first  swearing  or  affirming  that  since 
the  adoption  of  the  present  constitution  he  has  not  sent  or 
accepted  a  challenge  to  fight  a  duel  with  deadly  weapons  with 
a  citizen  of  this  state^  nor  acted  as  second  in  carrying  a  chal- 
lenge, or  aided  or  assisted  any  person  so  offending;  and  it  is 
equally  true  that  to  the  extent  that  persons  are  prevented 
from  standing  for  office^  or  from  being  inducted  into  office 
after  election  or  appointment,  on  account  of  their  inability 
or  unwillingness  to  take  this  oath,  the  twentieth  section  is 
enforced  without  a  resort  to  the  ordinary  tribunals  of  justice. 

The  original,  and  as  yet  the  principal,  object  of  official 
oaths  is  to  require  from  the  person  about  to  enter  upon  the 
discharge  of  the  duties  of  a  public  trust  a  guaranty  that 
he  will  be  conscientious  in  the  discharge  of  such  duties;  and 
faithful  to  the  public  obligations  he  is  about  to  assume.  Such 
oaths  are  not  usually  made  the  instruments  or  means  of  in- 
flicting punishments  or  forfeitures  incurred  on  account  of  the 
commission  of  public  offenses;  and  in  every  case  in  which 
they  have  operated  to  punish  for  past  offenses  they  have  been 
held  void,  upon  the  ground  that  they  are  ex  pod  facto  laws. 
(4  Wall.  319,  333.) 

When  they  operate  as  a  means  of  punishment  as  to  future 
offenses  they  can  be  defended  only  upon  the  theory  that  the 
citizen  takes  his  right  to  hold  office  under  the  constitution, 
coupled  with  the  condition  that  he  is  willing  and  that  he  can 
conscientiously  take  the  oath  or  affirmation  therein  prescribed. 
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Further  than  this  the  oath  does  not  make  tlie  section  under 
consideration  self-executing.  The  doctrine  announced  in  the 
case  of  Morgan  v.  Vance  (4  Bush,  323)  is  not  mor^  compre- 
hensive than  we  here  state  it.  The  intimation  that  there  are 
disqualifications  for  office  depending  upon  acts  and  not  upon 
conviction  was  extra-judicial.  It  illustrated  no  issue  presented 
by  the  record,  nor  was  it  necessary  or  proper  in  view  of  the 
mandate  of  the  court.  It  was  not  necessary  to  direct  that 
Morgan  should  be  allowed  to  amend  his  answer.  The  judg- 
ment against  him  was  reversed  because  his  answer  was  already 
good.  Nor  was  it  necessary  to  suggest  to  Vance  to  amend  his 
petition.  Its  sufficiency  had  not  been  questioned,  and  there 
was  no  reason  why  he  should  aver  a  fact  that  he  could  have 
proved  without  averring.  The  novel  character  of  the  mandate 
indicates  that  that  case  did  not  receive  that  serious  consid- 
eration necessary  to  make  it  a  controlling  precedent  upon  a 
grave  constitutional  question. 

Counsel  for  the  commonwealth  correctly  says  that  there  are 
but  two  modes  in  which  the  deprivation  of  the  right  to  hold 
office  can  be  made  effectual — one  by  the  act  itself  producing 
the  deprivation ;  the  other  by  a  conviction  of  the  offense  in  a 
criminal  prosecution.  The  force  of  the  suggestion  following 
this  statement  of  the  case  can  not  be  questioned.  Counsel  says, 
'*  If  the  convention  which  framed  the  constitution  intended  to 
require  conviction  of  the  acts  named  in  section  20,  it  would 
have  been  easy  by  the  use  of  the  word  'conviction^  or  'con- 
victed,^ as  they  were  used  in  sections  3  and  4  of  the  same 
article  of  the  constitution^  to  have  made  that  meaning  clear 
and  unequivocal.'* 

The  mere  omission  of  this  word  in  this  section  raises  at 
most  but  a  presumption  that  it  was  intended  that  it  should 
receive  a  construction  different  from  those  sections  in  which  the 
word  was  used.  To  give  to  the  omission  greater  weight  than 
this  ''  would  be  to  suppose  that  the  framers  weighed  only  the 
Vol.  X.— 48 
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force  of  single  words,  as  philologists  or  critics,  and  not  whole 
clauses  and  objects,  as  statesmen  and  practical  reasoners.'' 
(Story  on  Constitutions,  454.) 

Upon  the  other  hand,  if,  instead  of  the  phrase  ^' shall  be 
deprived,"  the  word  "ineligible"  or  the  phrase  "shall  not  be 
eligible"  had  been  used  in  section  20,  some  of  the  difficulties 
attending  the  argument  to  show  that  it  is  self-executing  would 
have  been  obviated.  We  have  already  shown  that  the  change 
of  language  or  phraseology  in  this  regard  was  deliberate  and 
intentional,  and  that  apt  and  appropriate  words  are  used  to 
show  that  participation  in  a  duel  between  citizens  of  this  state 
was  intended  to  be  treated  as  a  public  offense,  and  that  the  de- 
privation of  the  right  to  hold  office  is  a  penalty  or  punishment 
to  be  inflicted  upon  those  who  may  be  guilty  of  said  oflense. 

Section  21  does  not  prove  that  section  20  is  absolutely  self- 
executing.  As  we  have  already  shown,  it  is  self- executing 
when  the  party  admits  his  guilt,  and  can  not  therefore  take 
the  oath  of  office.  In  such  a  case  the  practical  exclusion  from 
office  commences  with  the  act;  and  as  the  governor  can  not 
relieve  against  it  for  five  years,  the  limitation  upon  his  power 
to  pardon  is  made  to  commence  from  the  time  of  the  offense 
instead  of  from  the  time  of  the  conviction. 

We  have  been  referred  to  no  instance  of  a  self-executing 
criminal  statute,  and,  except  as  to  forfeitures  growing  out  of 
the  violation  of  the  revenue  laws  of  the  general  government 
and  of  some  of  the  states,  we  have,  with  one  or  two  exceptions, 
found  none  either  in  state  constitutions  or  in  legislative  enact- 
ments, that  have  not  been  declared  unenforceable.  The  supreme 
courts  of  Missouri  and  West  Virginia  upheld  such  statutes; 
but  the  decision  of  the  first  was  reversed,'  and  the  doctrine 
of  the  last  overruled  by  the  Supreme  Court  of  the  United 
Stat.es.  Besides  this,  their  decisions  were  rendered  at  a  time 
and  under  circumstances  which  rob  them  of  the  weight  to  which 
the  opinions  of  those  courts  would  otherwise  be  entitled. 
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By  the  act  of  1808  (2  Statute  Laws,  1219)  mulattoes  and 
free  negroes,  were  prohibited  from  immigrating  to  this  state. 
It  was  made  the  duty  of  the  county  court  of  any  county  into 
which  any  of  these  people  should  come  to  direct  him  or  them 
to  enter  into  recognizance  with  surety  in  the  sum  of  five  hun-» 
dred  dollars,  conditioned  that  he  would  depart  and  remove 
without  the  limits  of  the  state  within  twenty  days  thereafter 
and  never  more  return ;  and  if  he  failed  to  give  the  recogni- 
zance, the  court  was  authorized  and  required  to  make  an  order^ 
to  be  executed  by  the  sheriflT,  for  the  immediate  sale  of  the 
negro  or  mulatto  so  failing,  for  and  during  the  term  of  one* 
year,  etc. 

This  court  in  the  case  of  Doram,  &c,  v.  Commonwealth 
(1  Dana,  331)  held  that  a  proceeding  under  this  act  was  in  the 
nature  of  a  prosecution  by  information  for  an  offense  against 
the  commonwealth;  that  the  penalty  was  a  temporary  dis- 
franchisement of  a  freeman  as  a  punishment  for  violating  a 
public  and  economical  law  of  the  state;  and  declared  that, 
inasmuch  as  it  dispensed  with  a  jury,  it  could  not  be  consti- 
tutionally enforced. 

In  the  case  before  us  it  is  contended  that  a  citizen  may  '^  be 
deprived"  of  "rights,  privileges,  and  immunities,"  which  are 
by  the  Supreme  Court  of  the  United  States  classed  among  the  . 
inalienable  rights  of  a  freenian,  not  only  without  a  trial  by 
jury,  but  without  a  trial  at  all. 

A  case  more  similar  to  that  under  consideration  is  that 
of  Gaines  v.  Buford  (1  Dana,  481).  In  1824  the  legislature 
enacted  that  unless  the  owners  of  certain  lands  situate  in  the 
state  should  before  the  Ist  day  of  August,  1826,  make  certain 
improvements,  the  title  should  forfeit  and  immediately  vest 
in  the  commonwealth,  without  judgment  or  office  found.  In 
passing  upon  this  act  Judge  Nicholas  said,  "  To  enjoin  what 
sliall  be  done  or  what  left  undone,  and  to  secure  obedience  to 
the  injunction  by  prescribing  appropriate   penalties,  belong 
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exclusively  to  legislation.  To  ascertain  a  violation  of  such 
injunction  and  inflict  the  penalty  belongs  to  the  judicial 
function.^^ 

'^  So  &r  as  the  act  in  question  undertakes  to  divest  Graines 
of  his  title  and  vest  it  in  the  state,  it  is  a  legislative  infliction 
of  the  penalty;  it  is  an  assumption  to  that  extent  of  judicial 
magistracy  without  afibrding  the  accused  the  benefit  of  those 
forms  and  guards  of  trial  which  are  his  constitutional  right 
wherever  a  citizen  is  sought  to  be  punished^  either  in  his 
person  or  by  forfeitures  of  his  property,  for  alleged  violations 
of  the  penal  enactments  of  the  state.  The  right  to  forfeit  is 
merely  an  incident  to  the  power  to  punish  guilt.  Without 
guilt  the  forfeiture  can  not  be  incurred.  The  guilt  can  not  be 
ascertained  by  the  legislature,  nor  otherwise  than  by  a  direct 
criminal  procedure  of  some  sort,  and  a  judicial  determination 
thereon." 

Apply  this  reasoning  to  the  twentieth  section  of  the  eighth 
article  of  the  constitution  as  construed  by  the  commonwealth's 
counsel,  and  it  will  be  seen  at  once  that  the  construction  con- 
verts that  section  into  a  bill  of  pains  and  penalties,  and  thereby 
makes  it  repugnant  to  that  clause  of  the  Federal  constitution 
which  provides  that  ^^  no  state  shall  pass  any  bill  of  attainder.'' 
Judge  Nicholas  in  the  same  case  said,  ^'A  British  act  of  par- 
liament might  declare  that  if  certain  individuals,  or  a  class  of 
individuals,  failed  to  do  a  given  act  by  a  named  day,  they 
should  be  deemed  to  be  and  treated  as  convicted  felons  or 
traitors.  Such  an  act  comes  precisely  within  the  definition 
of  a  bill  of  attainder,  and  the  English  courts  could  enforce 
it  without  indictment  or  trial  by  jury." 

This  definition  was  quoted  with  apparent  approval  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Cummings. 
A  slight  transposition  of  the  langu$ige  used  will  show  its 
striking  application  to  the  constitutional  penal  statute  under 
consideration,  as  construed  by  the  representative  of  the  corn- 
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monwealth.  Here  it  is  insisted  that  Jones  did  a  given  act, 
criminal  in  its  nature,  and  that  therefore  he  should  be  deemed 
to  be  and  treated  as  a  convicted  offender,  and  that  the  courts 
should  enforce  the  prescribed  penalty  without  indictment  and 
without  trial  by  jury. 

We  can  not  believe  that  the  convention  and  the  people  of 
the  state  intended  that  the  section  should  be  so  construed  as 
to  make  it  conflict  with  the  constitution  of  the  United  States, 
and  to  make  it  repugnant  to  that  great  underlying  principle 
of  the  criminal  and  penal  law,  that  every  person  shall  be  held 
and  treated  as  innocent  until  his  guilt  is  regularly  and  legally 
established.  This  conclusion  is  supported  by  the  reasoning 
of  this  court  in  the  case  of  Burkett  v.  McCarty.* 

We  have  not  failed  to  consider  the  &ct  that  corrupt  men, 
who  have  not  been  and  possibly  can  not  be  convicted  of  the 
disqualifying  offense,  may  under  our  construction  of  the  con- 
stitution falsely  take  the  oath  of  office,  and  thereby  enjoy  the 
honors  and  emoluments  attached  to  and  growing  out  of  public 
positions.  But  as  no  human  law  can  be  perfectly  executed,  it 
is  better  that  the  provisions  of  this  section  of  the  constitution 
shall  sometimes  be  evaded  than  that  absolute  obedience  shall 
be  secured  through  the  arbitrary  means  resorted  to  by  govern- 
ments in  which  individual  rights  are  less  highly  prized  than 
in  this. 

We  need  not  determine  whether  a  conviction  under  an 
indictment  based  upon  the  provisions  of  article  20  of  chapter 
29  of  the  Revised  Statutes  would  conclude  the  party  as  to 
the  essential  fact  of  the  citizenship  of  the  other  party  partici- 
pating in  the  dnel.  It  is  sufficient  to  say  that  the  consti- 
tutional provision  is  of  itself  a  perfect  statute,  and  that  any 
one  violating  it  may  be  indicted,  tried,  convicted,  and  by  the 
judgment  of  the  court  ^*  deprived  of  the  right  to  hold  any 
office  of  trust  or  profit,"  independent  of  any  legislative  action 

*8ee  case  of  Burkett  t.  McCarty,  poit,  page  768. 
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^ 

on  the  subject.  If  this  power  did  not  exist  by  virtue  of  the 
constitution^  the  provision  against  dueling  might,  by  want 
of  action  upon  the  part  of  the  legislature,  be  rendered  utterly 
nugatory  as  to  the  persons  in  office  at  the  time  of  the  com- 
mission of  the  offense,  and  as  to  persons  not  desiring  to  stand 
for  office,  nor  to  occupy  public  positions  of  trust  and  honor. 

Thie  first  count  does  not  aver  that  Jones  entered  ui)on  the 
discharge  of  the  duties  of  the  office  of  clerk  of  the  Court  of 
Appeals  without  taking  the  constitutional  oath  of  office,  nor 
that  previous  to  the  finding  of  the  indictment  the  fact  that  he 
had  accepted  a  challenge  to  fight  a  duel  with  deadly  weapons 
with  a  citizen  of  Kentucky,  since  the  adoption  of  the  present 
constitution,  had  been  judicially  ascertained,  and  he  thereby 
deprived  of  the  right  to  hold  the  office.  The  criminal  court 
did  not  therefore  err  in  holding  that  said  count  was  insufficient 
in  law. 

In  the  second  count  it  is  averred  that  the  contesting  board 
did  adjudge  and  determine  that  Jones  had  accepted  a  challenge 
to  fight  a  duel  with  deadly  weapons  with  a  citizen  of  Kentucky 
subsequent  to  the  adoption  of  the  present  constitution ;  and  it 
is  further  averred,  as  a  conclusion  of  law,  that  said  board  was 
"a  court  of  competent  jurisdiction  to  hear  and  try  said  matter,^' 
arising  as  it  did  upon  the  contest  inaugurated  and  prosecuted 
by  John  B.  Cochran,  who  was  the  opposing  candidate  for  the 
office.  It  becomes  necessary  therefore  to  inquire  into  the  duties 
and  powers  of  the  contesting  board  and  to  determine  as  to  its 
jurisdiction. 

Section  24,  article  8,  of  the  constitution  provides  that  "the 
General  Assembly  shall  provide  by  law  for  the  trial  of  any 
contested  election  of  auditor,  register,  treasurer,  attorney- 
general,  judges  of  circuit  courts,  and  all  other  officers  not 
herein  specified.'^ 

Article  7,  chapter  33,  of  the  General  Statutes  defines  the 
jurisdiction  and  duties  of  contesting  boards.     It  provides  that 
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the  board  to  try  a  contest  as  to  the  election  of  a  clerk  of  the 
Court-  of  Appeals  shall  be  composed  of  the  governor,  attorney- 
general,  auditor,  treasurer,  and  secretary  of  state.  Its  duties 
are  defined  as  follows: 

"Sec.  8.  Where  it  shall  appear  that  the  candidates  re- 
ceiving the  highest  number  of  votes  given  have  received  an 
equal  number,  the  right  to  the  office  shall  be  determined  by 
lot,  under  the  direction  of  the  board;  Where  the  person  is 
found  not  to  have  been  legally  qualified  to  receive  the  office 
at  the  time  of  his  election,  a  new  election  shall  be  ordered. 
Where  another  than  the  person  returned  shall  be  found  to 
have  received  the  highest  number  of*  legal  votes  given,  such 
other  shall  be  adjudged  to  be  the  person  elected  and  entitled 
to  the  office. 

'^SfiC.  9.  Its  (the  board's)  decision  when  made  shall  be  final 
and  conclusive.'' 

"Sec.  11.  When  a  new  election  is  ordered,  or  the  incumbent 
adjudged  not  to  be  entitled,  his  powers  shall  immediately 
cease;  and  if  the  office  is  not  adjudged  to  another,  it  shall 
be  deemed  vacant." 

It  is  plain  that  the  action  of  the  board  within  the  limits 
of  its  jurisdiction  is  final  and  conclusive  as  well  upon  ijie 
courts  as  upon  the  other  departments  of  the  government.  But 
it  is  equally  clear,  and  we  do  not  understand  the  proposition 
to  be  questioned  by  the  commonwealth's  counsel,  that  when 
the  courts  are  called  upon  to  enforce  the  judgments  of  the 
board,  or  to  punish  those  who  disobey  its  mandates,  they  have 
the  power  to  inquire  into  and  determine  as  to  its  jurisdiction 
in  the  particular  case  in  hand.  Without  jurisdiction  to  aict,  the 
finding  and  judgment  of  any  board  or  tribunal  is  necessarily 
void,  and  may  be  so  treated  by  all  the  world.  The  cases  of 
Batman  v.  Megowan  (1  Met.  538)  and  Newman  v.  Kirtley 
(13  B.  Mon.  517)  are  perfectly  consistent  with  this  view.  In 
Batman's  case  the  question  of  the  jurisdiction  of  the  county 
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contesting  board  was  directly  considered^  and  the  mandamus 
refused  upon  the  sole  ground  that  the  notice  of  contest  bad 
not  been  given  within  the  time  fixed  by  law^  and  therefore 
that  the  board  had  no  jurisdiction  to  hear  and  determine  the 
matter.  And  however  anxious  the  legislature  may  have  been 
at  and  before  the  time  of  the  decision  in  Kirtley's  case  to 
prevent  the  ordinary  tribunals  of  justice  from  being  harassed 
and  possibly  overwhelmed  with  the  investigations,  and  involved 
in  the  excitements  to  which  contested  election  cases  may  be 
expected  to  give  rise,  that  anxiety  has  ceased  to  exercise  a 
controlling  influence  over  legislation,  and  appeals  from  the 
decisions  of  county  boards  are  now  allowed  to  the  circuit 
courts,  and  from  these  tribunals  to  this  court. 

In  view  of  the  finality  of  the  action  of  the  contesting 
board  in  cases  of  state  officers,  it  is  a  matter  of  regret  that 
its  jurisdiction  and  powers  are  not  more  accurately  and  specifi- 
cally defined  by  the  statute.  As  the  law  exists  at  present,  they 
are  to  be  implied  from  the  duties  imposed  upon  the  board 
in  certain-named  contingencies.  As  a  new  election  is  to  be 
ordered  when  the  person  returned  is  not  found  to  have  been 
legally  qualified  to  receive  the  office  at  the  time  of  his  election, 
and  as  the  incumbent  may  be  adjudged  not  to  be  entitled  to 
the  office,  the  power  to  inquire  as  to  his  qualifications  must 
be  implied.  How  far  the  legislature  intended  this  implied 
power  to  be  carried,  and  to  what  extent  the  legislature  can 
constitutionally  empower  the  board  to  exercise  it,  are  the  two 
principal  questions  upon  the  decision  of  which  the  sufficiency 
of  the  second  count  in  the  indictment  must  depend. 

We  concur  in  the  construction  of  the  constitution  as  given 
by  the  court  in  the  case  of  Hall  v.  Hostetter  (17  B.  Mon.), 
"  that  the  words  qaalijicaiiona  and  qualified  are  used  therein 
in  their  most  comprehensive  sense,  to  signify  not  only  the 
circumstances  that  are  requisite  to  render  a  citizen  eligible  to 
office  or  that  entitle  him  to  vote,  but  also  to  denote  an  exemp* 
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tion  from  all  legal  disqualifications  for  either  purpose ;''  and 
we  concur  fully  in  the  illustration  thus  given  in  that  case: 
**  The  circumstances  under  which  a  citizen  is  entitled  to  vote 
are  prescribed  in  the  constitution;  but  he  may  have  those 
qualifications  and  still  by  some  act  have  become  disqualified^ 
and  not  be  a  qualified  voter^  in  the  sense  in  which  the  word  is 
nsed  in  the  constitution.  The  word  qualifications  seems  to  be 
used  in  the  same  sense,  and  implies  not  only  the  presence  of 
every  requisite  which  the  constitution  demands,  but  also  the 
absence  of  every  disqualification  which  it  imposes.'' 

The  implied  powers  of  the  contesting  board  as  to  the  quali- 
fications or  disqualifications  of  the  person  elected  to  office  go  to 
the  extent  here  indicated.  It  may  investigate  and  determine 
finally  and  conclusively  whether  he  possesses  each  and  all  of 
the  qualifications  which  the  constitution  prescribes,  and  whether 
or  not  there  are  present  any  or  all  of  the  disqualifications  which 
it  imposes. 

The  board  had  the  power  to  ascertain  whether  Jones  was  a 
citizen  of  the  United  States;  whether  he  had  been  a  resident 
of  the  state  of  Kentucky  two  years  next  preceding  his  elec- 
tion ;  whether  he  was  twenty-one  years  of  age ;  and  whether 
he  had  the  certificate  of  a  judge  of  the  Court  of  Appeals  or 
of  a  judge  of  the  circuit  court  that  he  had  been  examined 
by  the  clerk  of  his  court  under  his  supervision,  and  that  he 
was  qualified  for  the  office.  It  had  the  further  power  to  ascer- 
tain whether  he  was  holding  or  exercising  any  office  of  trust 
or  profit  under  the  United  States  or  either  of  them,  or  under 
any  foreign  power,  and  probably  whether  he  had  been  con- 
victed of  any  crime  or  misdemeanor  (participation  in  a  duel 
with  a  citizen  of  Kentucky  included),  and  by  the  judgment 
of  conviction  "deprived  of  the  right  to  hoW  or  rendered 
constitutionally  incapable  of  holding  an  office  under  the  con- 
stitution and  laws  of  the  commonwealth.  This  last-named 
power  is  not  altogether  clear,  and  the  court  is  not  so  fully 
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agreed  as  to  its  existence  as  to  feel  authorized  in  this  case  to 
coDclude  the  question;  but  for  the  purposes  of  this  decision 
its  existence  will  be  assumed,  and  the  branoh  of  this  case  now 
under  consideration  will  be  disposed  of  upon  that  assumption. 

In  any  view  of  the  law  the  board  could  not  enter  upon 
an  original  investigation  as  to  wjiether  Jones  had  accepted  a 
challenge  to  fight  a  duel  with  deadly  weapons  with  a  citizen  of 
Kentucky,  and  upon  the  evidence  therein  heard  adjudge  that 
he  is  not  entitled  to  hold  the  oflSce  to  which  he  was  elected. 

We  have  already  determined  that  the  practical  deprivation 
of  the  right  to  hold  office  does  not  necessarily  attach  eo  inaianti 
upon  the  commission  of  the  prohibited  act  or  acts;  that  the  con- 
stitution does  not,  and  from  the  nature  of  things  can  not,  enforce 
itself,  unless  the  party  charged  with  the  disqualifying  offense 
concedes  his  guilt,  and  declines  to  be  inducted  into  office  by 
taking  the  constitutional  oath.  Where  he  denies  the  charge, 
and  stands  ready  and  willing  to  purge  his  conscience,  the  pre* 
sumption  of  innocence  applies  in  his  favor  just  as  in  the  case 
of  any  other  citizen  charged  with  a  violation  of  the  criminal 
or  penal  laws.'  This  presumption  can  not  be  overcome  in 
order  to  enable  the  commonwealth  to  deprive  a  citizen  of  a 
valuable  right,  and  thereby  to  inflict  upon  him  punishment^ 
except  by  the  finding  of  a  jury  in  a  regular  judicial  proceed- 
ing, had  by  a  court  of  competent  criminal  or  penal  jurisdiction. 

While  we  are  fully  persuaded  that  the  deprivation  of  the 
right  to  hold  office  is  a  punishment  of  the  gravest  nature,  we 
can  not  admit  the  conclusion  which  counsel  insists  must  follow 
therefrom.  The  special  provisions  of  the  constitution  pro- 
viding for  the  infliction  of  this  punishment  do  not  necessarily 
cut  through  the  general  provisions,  nor  is  the  punishment 
prescribed,  whether  it  be  criminal  or  political,  an  exception 
to  the  bill  of  rights.  There  are  no  implied  exceptions  to  the 
bill  of  rights.  Every  thing  in  that  article  is  declared  to  be 
excepted  out  of  the  general  powers  of  government,  and  is  to 
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remain  forever  inviolate.  (Section  30^  article  13^  Constitu- 
tion.) In  constming  and  harmonizing  the  different  provisions 
of  the  constitution^  this  solemn  declaration  is  never  to  be  lost 
sight  of^  and  more  especially  in  cases  involving  the  personal 
rights  of  the  citizen  is  it  entitled  to  high  consideration. 

It  appears  from  the  indictment  that  Jones  presented  to  the 
Court  of  Appeals,  on  the  —  day  of  September,  1874,  bis  cer- 
tificate of  election,  and  that  he  was  by  said  court  on  that  day 
qualified  and  sworn  as  provided  by  law.  It  is  to  be  assumed 
that  he  took  the  oath  prescribed  by  the  constitution^  and  be- 
came the  incumbent  of  the  office,  as  contemplated  in  such  cases 
by  subsection  11,  section  1,  of  the  article  and  chapter  relating 
to  trials  of  contested  elections.  Having  purged  his  conscience 
and  complied  with  the  fundamental  condition  attached  to  bis 
right  to  hold  office  in  this  commonwealth,  he  was  prima  facie 
an  innocent  man,  and  by  the  constitution  and  laws  presump- 
tively entitled  to  the  honors  and  profits  of  the  position. 

If  by  the  action  of  the  majority  of  the  contesting  board  his 
right  to  continue  in  the  possession  and  enjoyment  of  the  office 
ceased  and  determined,  then  it  was  the  judgment  of  the  board 
and  not  the  alleged  acceptance  of  the  challenge  that  de- 
prived him  of  the  right  to  hold  the  office  and  receive  its 
emoluments,  and  converted  his  subsequent  holding  into  an 
act  of  usurpation.  We  are  of  opinion  that  a  contesting  board 
can  not  thus  try  and  convict  a  citizen  of  a  penal  offense,  and 
by  its  judgment  inflict  upon  him  a  punishment  of  any  kind, 
criminal  or  political. 

But  it  is  argued  that  the  courts  are  bound  to  assume  that 
the  contesting  board  had  before  it  such  evidence  as  authorized 
its  finding,  or  rather  that  the  character  of  the  evidence  upon 
which  it  acted  can  not  be  inquired  into  in  order  to  determine 
as  to  its  jurisdiction.  These  propositions  are  both  in  the 
main  correct;  and  if  the  board  had  assumed  the  power  to  act 
upon  an  averment  in  the  notice  of  contest  that  Jones  had  been 
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deprived  of  the  right  to  hold  office  by  the  judgment  of  a  court 
of  competent  jurisdiction^  and  had  found  that  such  averment 
was  true,  and  upon  the  disqualification  imposed  by  said  judg- 
ment had  declared  the  office  vacant  and  the  election  void,  said 
two  propositions  would  be  conclusive  of  the  case.  But,  on 
the  contrary,  the  indictment  shows  that  Cochran  based  his 
contest,  among  others,  upon  the  ground  that  Jones  accepted 
the  challenge  sent  to  him  by  Hale;  that  the  board  tried  the 
"  matter  of  contest;''  and  that  a  majority  of  its  members  ren- 
dered their  decision  in  writing,  and  then  and  there  "  declared 
and  adjudged,  in  effect  and  substance,  that  the  said  Thomas 
C.  Jones  Mid  on  the  6th  day  of  June,  1869,  accept  a  challenge 
from  J.  Hale,  a  citizen  of  Kentucky,  to  fight  liim  in  single 
combat  with  deadly  weapons;'  ^and  that  said  Thomas  C.  Jones 
is  ineligible  to  hold  and  exercise  the  office  of  clerk  of  the 
Court  of  Appeals;'  and  that  said  office  is  vacant;"  and  it 
further  shows  that  "  said  board  so  decided,  and  declared  said 
election  of  said  Jones  illegal  and  void  upon  said  ground  of 
his  acceptance  of  said  challenge,  and  upon  no  other  ground 
whatever;  and  that  the  other  of  said  grounds  of  contest  were 
by  said  board  decided  in  favor  of  said  Jones." 

The  commonwealth  not  only  fails  to  aver  that  the  board 
found  Jones  ineligible  to  the  office  on  account  of  a  previous 
conviction,  but  distinctly  negatives  any  such  idea,  and  shows 
that  the  judgment  of  the  board  was  based  upon  a  supposed 
disqualification  for  office  which  has  no  legal  or  constitutional 
existence.  This  is  not  an  erroneous  judgment  which  can  not  be 
corrected  on  account  of  the  want  of  the  power  or  jurisdiction 
in  another  tribunal  to  review  it.  The  board  having  no  power 
to  act  in  the  premises,  it  is  not  a  judgment  at  all,  and  is  no 
more  binding  upon  Jones  or  the  courts  of  the  state  than  if 
Cochran  had  based  his  contest  upon  an  averment  that  Jones 
was  under  forty  years  of  age,  or  was  not  a  licensed  attorney,  or 
had  committed  some  other  crime  or  misdemeanor  involving, 


Digitized  by 


Googk 


VOL.  X.]  WINTER  TERM,  1874.  749 

Commonwealth  t.  Jones. 

upon  conviction,  the  forfeiture  of  the  right  to  hold  office.  The 
power  and  jurisdiction  of  the  board  to  declare  an  election 
illegal  and  void,  and  to  adjudge  an  office  to  be  vacant,  exists 
in  cases  in  which  the  party  elected  did  not  at  the  time  of  his 
election  possess  the  requisite  qualifications,  or  where  he  was 
not  at  that  time  exempt  from  all  legal  disqualifications. 

To  admit  that  a  contesting  board  may  determine  finally  as 
to  what  constitutes  a  legal  disqualification  for  office  would 
be  to  decide  that  the  legislature,  instead  of  confining  these 
tribunals  to  the  dischaige  of  executive  duties,  and  to  the 
determination  primarily  of  mere  questions  of  fact,  had,  in 
disregard  of  the  distribution  of  the  powers  of  government, 
existing  by  virtue  of  the  first  article  of  the  constitution, 
created  a  high  judicial  tribunal  —  a  court  with  power  and 
authority  to  determine  finally  and  conclusively  questions  of 
individual  rights  arising  under  the  constitution — and  pro- 
vided that  it  should  be  composed  exclusively  of  high  executive 
officers. 

It  is  a  matter  of  great  difficulty  to  draw  the  exact  line 
of  demarkation  between  executive  and  judicial  powers,  and  of 
still  more  difficulty  to  define  with  accuracy  how  far  executive 
officers,  in  the  discharge  of  executive  or  ministerial  duties, 
may  bind  the  other  departments  of  goverment  by  the  exercise 
of  guom-judicial  functions.  But  we  regard  it  as  an  indisputable 
proposition  that  where  the  inquiry  to  be  made  involves  ques- 
tions of  law  as  well  as  fact,  where  it  afiects  a  legal  right,  and 
where  the  decision  may  result  in  terminating  or  destroying 
that  right,  the  powers  to  be  exercised  and  the  duties  to  be 
discharged  are  essentially  judicial,  and  are  such  as  can  not 
constitutionally  be  delegated  to  or  imposed  upon  executive 
officers. 

The  24th  section  of  the  3d  article  of  the  second  consti- 
tution of  this  state  provided  that  a  secretary  of  state  should 
be  appointed  and  commissioned  during  the  term  for  which  the 
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governor  was  elected,  f  if  he  so  long  behave  himfielf  well.'* 
The  governor,  believing  that  Hardin  had  not  oomplied  with 
the  conditions  upon  which  as  secretary  of  state  he  was  entitled 
to  continue  in  office,  caused  to  be  entered  upon  the  executive 
joarnal  that  he  (BLardin)  "  by  his  failure,  willful  neglect,  and 
refusal  to  reside  at  the  seat  of  government  and  perform  the 
duties  of  secretary,  has  abandoned  said  office,  and  said  office, 
in  the  judgment  of  the  governor,  has  become  vacant  for  the 
causes  aforesaid.  It  is  therefore  declared  by  the  governor, 
and  ordered  to  be  entered  upon  the  executive  journal,  that  the 
office  of  secretary  has  become  and  is  vacant.'^  In  a  contest 
between  Hardin  and  the  auditor,  growing  out  of  this  action  of 
the  governor,  this  court  said,  **  The  secretary  being  removable 
for  breach  of  good  behavior  only,  the  ascertainment  of  the 
breach  must  precede  the  rethoval.  In  other  words,  the  officer 
must  be  convicted  of  misbehavior  in  office;  and  we  shall  not 
argue  to  prove  that  in  a  goverment  of  laws  a  conviction 
whereby  an  individual  may  be  deprived  of  valuable  rights 
and  interests,  and  may  moreover  be  seriously  affected  in  his 
good  fame  and  standing,  implies  a  charge  and  trif^l  and  judg- 
ment, with  opportunity  of  defense  and  proof.  The  law  too 
prescribes  the  duties  and  tenure  of  the  office,  and  thus  fur- 
nishes a  rule  for  the  decision  of  the  question  involved.  Such 
a  proceeding  for  the  ascertainment  of  fact  and  law  involving 
legal  right,  and  resulting  in  a  decision  which  may  terminate 
the  right,  is  essentially  judicial,  and  has  been  so  considered 
here  and  elsewhere.^'     (Page  v.  Hardin,  8  B.  Mon.  672.) 

The  analogy  between  Hardin's  case  and  the  one  under 
consideration,  if  not  striking,  is  at  least  sufficiently  clear  to 
make  the  law  of  the  one  applicable  to  the  facts  of  the  other. 
Hardin's  right  to  hold  the  office  was  coupled  with  the  condition 
prescribed  by  the  constitution  that  he  would  behave  himself 
well,  and  perform  snch  duties  as  were  imposed  upon  him  by 
the  constitution  and  laws.     Jones,  like  all  other  citizens,  took 
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his  right  to  hold  office  in  the  commonwealth  coupled  with  the 
condition  that  he  would  abstain  from  participating  in  duels 
with  citiseas  of  this  state.  Each  of  the  conditions  is  imposed 
by  the  constitution^  and  in  neither  case  is  it  in  express  terms 
provided  that  the  forfeiture  of  the  right  to  the  particular 
office  in  the  one  or  of  the  general  right  to  hold  any  office  in 
the  other  should  be  enforced  by  indictment,  trial,  and  con- 
viction. Yet  as  the  ascertainment  of  the  breach  must  precede 
the  infliction  of  the  penalty,  the  court  said  in  Hardin's  case, 
'^  We  shcUl  not  argue  to  prone  that  in  a  government  of  laws  a 
conviction  whereby  an  individual  may  be  deprived  of  valiuible 
rights  and  interests,  and  may  moreover  be  seriously  affected  in 
his  good  fame  and  sta/nding,  implies  a  charge  and  trial  and 
judgment,  unth  the  opportunity  of  defense  and  proof  and  that 
*^such  a  proceeding  for  the  ascertainment  of  fact  and  law, 
involving  legal  right  and  resulting  in  a  decision  which  may 
terminate  that  right,  is  essentiaUy  judicial."  So  say  we  in 
this  case. 

The  proceedings  resulting  in  the  declaration  that  Jones  is 
disqualified  from  holding  or  ineligible  to  office  in  this  common- 
wealth because  of  his  alleged  acceptance  of  Hale's  challenge 
to  fight  a  duel  with  deadly  weapons  was  "essentially  judicial,'' 
and  was  such  a  proceeding  as  could  not  be  constitutionally  had 
by  a  board,  commission,  or  tribunal  composed  of  executive 
officers.     (Sections  1  and  2,  article  1,  State  Constitution.) 

It  is  never  to  be  assumed,  where  the  language  of  the  act 
will  admit  of  any  other  rational  construction,  that  the  legis- 
lature overlooked  or  purposely  disregarded  a  constitutional 
limitation  upon  its  power.  We  can  not  theref<)re  imply  for 
the  board  the  delegated  power  to  exercise  functions  "essen- 
tially judicial"  from  any  thing  in  the  statute  regulating  the 
proceedings  and  prescribing  the  duties  of  ^uch  tribunals. 

The  conclusions  already  reached  seem  to  us  to  obviate  the 
necessity  for  noticing  the  question  as  to  whether  a  party  may 
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in  any  contingency  demand  a  trial  by  jury  in  a  contested 
election  case,  as  also  the  deductions  drawn  by  counsel  from 
the  power  of  civil  courts  to  try  questions  of  crime,  and  to 
adjudge  the  civil  legal  consequences  of  the  crime  or  of  the 
facts  constituting  the  crime. 

So  soon  as  the  contesting  board  decided  that  Cochran  had 
no  claim  to  the  office  the  contest  ceased  to  be  a  civil  proceed- 
ing in  which  the  rights  of  individuals  were  to  be  settled.  It 
then  become  a  prosecution  by  the  commonwealth,  and  the 
notice  of  contest  supplied  the  place  and  performed  the  office 
of  an  information.  Jones  was  then  put  in  the  attitude  of  a 
person  charged  with  a  public  offense;  and  the  determination 
of  the  board  upon  this  ground  of  the  contest  is  in  the  natiure 
of  a  judicial  ascertainment  of  the  facts  constituting  the  offense, 
and  the  judgment,  if  enforceable,  is  in  the  nature  of  a  judg- 
ment inflicting  a  portion  of  the  penalty  prescribed  by  the 
constitution. 

But  if  there  were  no  constitutional  objections  to  the  exer- 
cise of  the  powers  claimed  for  the  board  by  the  commonwealth, 
the  consequences  that  may  follow  their  exercise  would  furnish 
a  sufficient  reason  why  such  powers  should  not  be  implied 
from  the  provisions  of  the  statute. 

Jones  may  •  yet  be  indicted  and  tried  upon  the  identical 
charge  considered  and  passed  upon  by  the  board. 

Section  23,  article  1,  chapter  29,  of  the  General  Statutes 
does  not  purport  to  and  does  not  as  matter  of  law  limit  the 
time  within  which  a  prosecution  under  section  20,  article  8 
of  the  constitution  may  be  commenced. 

Notwithstanding  therefore  the  action  of  the  contesting 
board,  Jones  may  yet  be  indicted  for  the  alleged  offense  and 
put  upon  his  trial.  In  such  a  case  he  could  not  rely  upon 
the  judgment  of  the  board  to  support  a  plea  of  autre  faia 
conmct.  It  does  not  inflict,  nor  was  it  intended  to  inflict,  the 
whole  of  the  punishment  prescribed  by  the  constitution.     If 
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enforced,  it  will  deprive  him  of  the  particular  ofiBce  to  which 
he  was  elected;  but  it  will  leave  the  question  of  his  absolute 
ineligibility  to  any  office  in  the  commonwealth  an  open  ques- 
tion, one  to  be  hereafter  inquired  into  whenever  the  occasion 
may  render  the  inquiry  pertinent.  Further  than  this,  upon 
such  trial,  had,  as  it  must  be  had,  in  a  regularly-organized 
court  of  criminal  and  penal  jurisdiction,  in  which  the  forms 
of  procedure  established  to  protect  private  rights  and  in- 
tended to  secure  the  individual  against  the  irregular  exercise 
of  the  powers  of  government  are  recognized  and  enforced  as 
part  and  parcel  of  the  machinery  of  the  tribunal  itself,  he 
may,  by  the  verdict  of  the  jury,  be  found  not  guilty  of  the 
offense.  Tn  such  a  case,  if  the  action  of  the  board  be  upheld 
and  enforced,  it  will  result  that  he  has  lost  a  valuable  office, 
conferred  upon  him  by  the  voters  of  the  state,  on  account  of 
a  supposed  ineligibility  or  disqualification  arising  out  of  an 
alleged  violation  of  a  penal  statute,  of  which  violation  a  trial 
jury  subsequently  pronounces  him  not  guilty. 

Again,  if  the  action  of  the  contesting  board  should  be 
accepted  by  Jones  as  conclusive  of  his  rights  under  the  elec- 
tion of  1874,  but  as  leaving  the  question  of  his  eligibility  still 
an  open  one,  and  he  should  stand  for  and  be  re-elected  to  the 
office,  and  his  election  again  contested  upon  the  same  ground, 
and  upon  precisely  the  same  evidence  as  that  relied  on  by 
Cochran,  the  contesting  board,  which  must  then  be  composed 
in  part,  and  possibly  may  be  composed  in  whole,  of  different 
persons,  may  find  that  as  matter  of  fact  he  did  not  accept  the 
challenge  alleged  to  have  been  sent  to  him  by  Hale.  In  sucTi 
a  case  the  anomaly  would  be  presented  of  a  citizen  adjudged 
to  be  disqualified  to  hold  office  by  the  contesting  board,  and 
its  action  aflerward  disregarded,  annulled,  and  overturned  by 
the  successors  of  officers  first  acting  in  the  matter.  And  the 
action  of  the  board  may  just  as  well  be  reversed.  A  citi^n 
may  first  be  adjudged  guiltless  of  the  imputed  offense  and  be 
Vol.  X.— 49 
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held  eligible  to  office ;  and  upon  a  subsequent  election^  and  a 
contest  upon  the  same  ground  and  evidence^  he  may  be  pro- 
nounced guilty  and  adjudged  ineligible. 

An  act  of  the  legislature  ought  not  to  be  so  construed  as  to 
render  action  under  it  thus  uncertain  and  inconclusive,  unless 
its  language  renders  such  a  construction  absolutely  necessary. 
Oertainly  no  power  which  may  thus  operate  should  be  implied 
from  language  that  is  open  to  judicial  interpretation. 

In  a  case  somewhat  similar  to  this  the  Supreme  Court  of 
Pennsylvania  refused  to  construe  an  act  of  Congress  depriving 
a  citizen  or  a  class  of  citizens  of  the  right  of  suffrage  on  ac- 
count of  a  military  offense,  as  the  commonwealth  claims  the 
constitutional  provisions  and  the  statute  under  consideration 
ought  to  be  construed.  It  held  that  the  officers  of  an  election 
could  not  inquire  into  the  facts  constituting  the  forfeiture,  say- 
ing that  if  after  such  inquiry  and  trial  they  were  to  decide 
that  the  party  had  not  forfeited  his  citizenship,  the  decision 
would  not  amount  to  an  acquittal ;  it  would  not  protect  him 
against  a  subsequent  similar  accusation  and  trial,  and  would 
not  protect  him  against  trial  and  punishment  by  the  proper 
military  tribunal.  It  further  held  that  the  deprivation  of  the 
right  of  suffrage  must  be  adjudged  under  the  act  of  Congress, 
after  trial  by  a  proper  military  tribunal,  although  the  act 
declared  in  terms  that  all  deserters  who  failed  to  return  to 
service  or  report  themselves  to  the  proper  officer  by  a  named 
day  should  be  deemed  to  have  voluntarily  relinquished  and 
forfeited  their  rights  of  citizenship,  and  should  be  forever 
incapable  of  exercising  any  of  the  rights  of  citizens,  saying 
that  "this  construction  is  not  only  required  by  the  universally 
admitted  rules  of  statutory  interpretation,  but  it  is  in  harmony 
with  the  personal  rights  secured  by  the  constitution,  and  which 
Congress  must  be  presumed  to  have  kept  in  view.  It  gives  to 
the  accused  a  trial  before  sworn  judges,  a  right  to  challenge, 
an  opportunity  of  defense,  the  privilege  of  hearing  the  wit- 
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nesdes  against  him  and  of  calling  witnesses  in  his  behalf;  it 
preserves  to  him  the  oommon-law  presumption  of  innocence 
until  he  has  been  adjudged  guiltj  according  to  the  forms 
of  law;  it  gives  finality  to  a  single  trial;  if  tried  by  a 
court*martial  and  acquitted^  his  innocence  can  never  again 
be  called  in  question^  and  he  can  be  made  to  suffer  no  part 
of  the  penalties  prescribed  for  guilt."  (Huber  v.  Beilly^  53 
Pennsylvania^  112.) 

If  the  necessity  for  the  trial  and  conviction  of  a  soldier 
by  a  military  court  in  order  to  deprive,  him  of  the  right  of 
sufirage  is  so  obvious^  it  is  difficult  to  see  why  the  trial  and 
conviction  of  one  not  a  soldier  by  a  court  of  competent  juris- 
diction^ in  order  to  deprive  him  of  the  right  to  hold  office^ 
should  be  regarded  as  a  matter  of  minor  importance. 

This  line  of  reasoning  applies  with  equal  force  to  the  first 
count  in  the  indictment.  Some  stress  is  laid  upon  the  rule  of 
law  wliich  treats  the  demurrer  as  admitting  the  material  fiicts 
charged.  This  admission^  as  is  well  known,  is  only  for  the 
purpose  of  testing  the  law  arising  upon  such  facts.  If  it  were 
overruled,  the  admission  would  not  bind  the  accused.  He 
might  still  plead  not  guilty,  and  put  the  commonwealth  upon 
the  proof.  But  if  upon  the  trial  had  he  should  be  acquitted 
of  the  principal  offense  (usurpation  of  office),  he  would  still 
be  liable  to  be  indicted  and  tried  in  the  Daviess  Circuit  Court 
for  the  collateral  offense  of  accepting  Hale's  challenge  to  fight 
a  duel.  Upon  the  contrary,  if  convicted  and  punished  for  the 
alleged  offense  of  usurpation  of  office,  upon  the  idea  that  he 
was  ineligible  on  account  of  accepting  Hale's  challenge,  after 
the  punishment  has  been  inflicted,  he  may  be  tried  in  the 
Daviess  Circuit  Court  on  said  collateral  charge  and  acquitted. 
In  such  a  state  of  case  it  would  result  that  he  would,  in 
a  collateral  proceeding,  be  punished  for  the  consequences  of 
an  offense  which  the  proper  tribunal  determines  he  did  not 
commit.     Tliese  illustrations  demonstrate  the  propriety  of  the 
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rule  forbidding  the  trial  of  a  man's  guilt  in  any  other  than  a 
direct  proceeding  against  him.  (1  Bishop's  Criminal  Law^ 
sec.  646;  Gaines  v.  Buford,  1  Dana,  611.) 

That  the  rule  of  construction,  whether  applied  to  the  con- 
stitution or  to  a  statute,  which  will  preserve  unimpaired  the 
ancient  mode  of  trial  by  jury,  is  the  rule  which  should  always 
govern  in  interpreting  laws  involving  the  forfeiture  of  a  civil 
or  political  right,  seems  to  us  to  be  apparent  upon  the  mere 
statement  of  the  proposition. 

The  importance  of  the  questions  to  be  decided,  and  the 
delicacy  of  the  duty  we  have  been  called  on  to  discharge,  have 
induced  us  to  state  at  greater  length  than  we  otherwise  would 
have  done  the  reasons  and  authorities  upon  which  our  conclu- 
sions are  based.  We  regret  the  necessity  which  compels  us  to 
differ  from  those  holding  the  highest  positions  in  a  co-ordinate 
department  of  the  government,  and  for  whose  opinions  we 
entertain  the  highest  respect;  but  it  is  a  necessity  growing 
out  of  the  division  of  governmental  powers,  and  the  duty  of  • 
disposing  of  it  is  one  that  must  be  courteously  and  respectfully 
but  at  the  dame  time  candidly  and  unhesitatingly  discharged. 
In  the  discharge  of  that  duty  we  but  recognize  and  act  upon 
that  general  rule  "that  whenever  an  act  is  done  which  may 
become  the  subject  of  a  proceeding  in  court,  any  question  of 
constitutional  authority  that  might  have  been  raised  when  the 
act  was  done  will  be  open  for  consideration  in  such  proceeding, 
and  that  as  courts  must  finally  settle  the  controversy,  so  also 
will  they  finally  determine  the  constitutional  law."  (Cooley 
on  Constitutional  Limitations,  section  44;  8  B.  Mon.  655.) 

Ijegal  controversies  must  be  settled  by  the  courts,  and  they 
have  thus  devolved  on  them  the  duty  to  pass  upon  the  consti- 
tutional validity  sometimes  of  legislative  and  sometimes  of 
executive  acts.  The  duty  of  determining  the  constitutionality 
of  an  act  performed  by  executive  officers  has  been  devolved 
on  this  court  by  the  controversy  arising  in  the  prosecution  of 
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the  charge  against  Jones  of  the  oflFense  of  usurpation  of  office. 
That  duty  we  now  proceed  to  discharge  by  adjudging: 

First — That  the  constitutional  provisions  relating  to  duel- 
ing are  not  self-executing,  except  to  the  extent  that  persons 
who  can  not  or  will  not  take  the  constitutional  oath  are 
thereby  prevented  from  holding  office. 

Second — ^That  a  citizen  who  denies  that  he  is  guilty  of 
having  violated  those  provisions,  and  is  willing  to  take  the 
oath  of  office,  may  enter  upon  and  discharge  the  duties  there- 
of without  subjecting  himself  to  an  indictment  for  usurpation 
of  office  until  he  has  first  been  indicted,  tried,  and  convicted 
for  the  disqualifying  offense;  but  that  if  he  takes  the  oath 
falsely  and  corruptly,  he  may  be  indicted  and  prosecuted  for 
the  crime  thereby  committed. 

Third — That  the  statutes  regulating  the  proceedings  and 
prescribing  the  duties  of  the  contesting  board  in  elections  for 
clerk  of  the  Court  of  Appeals  do  not  empower  said  board  to 
enter  into  an  original  inquiry  as  to  whether  the  party  elected 
has,  by  a  violation  of  said  constitutional  provisions,  subjected 
himself  to  be  deprived  of  the  right  to  hold  office,  nor  upon 
their  own  conviction  as  to  his  guilt  to  adjudge  him  not 
entitled  to  the  office,  and  thereupon  to  declare  it  vacant. 

Fourth — ^That  the  legislature  could  not,  if  it  had  attempted 
so  to  do,  have  conferred  such  a  power  upon  a  board  or  tri- 
bunal composed  of  executive  officers. 

Wherefore,    upon   the   whole   case,  the  judgment  of  the 
criminal   court  sustaining  the   demurrer  to   the   indictment  • 
and  dismissing  the  prosecution  must  be  affirmed. 
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The  Court  of  Appeals,  simult^tneously  with  the  order  OTerruling  the  petition 
for  a  rehearing  in  the  oaae  of  the  Commonwealth  against  Thomas  C. 
Jones,  ordered  the  clerk  of  the  court  to  furnish  a  copy  of  the  following 
opinion  of  the  court,  delivered  by  the  late  Chief  Justice  George  Rob- 
ertson, to  the  reporter  for  publication  in  the  next  ToLume  of  Bush's 
Reports.  This  opinion  was  deliyered  in  1866,  but  has  neyer  been 
published.  Judge  Williams  at  the  same  time  deliyered  a  dissenting 
opinion. 

PETITION  ORDINARY— October  8,  1866. 

Burkett  v.  McCarty. 

APPEAL    FROM    BRACKEN    CIRCUIT    COURT. 

1.  Oath  prescribed  by  an  unconstitutional  act. — It  is  not  slander 

to  charge  that  one  has  falsely  taken  an  oath  prescribed  by  an  un- 
constitutional and  void  act  of  the  legislature. 

2.  The  "expatriation  act,"  approved  March  16,  1862,  was  uncon- 

stitutional and  void. 

3.  A  citizen  may  expatriate  himself,  with  the  consent  of  his  state, 

express  or  presumed. 

But  no  act  of  legislation  can  denationalize  a  citizen  without  his 
concurrence. 

4.  Such  compulsive  excision  is  a  heavy  punishment,  which  can  not 

be  inflicted  without  judicial  conviction  of  some  crime  or  act  de- 
nounced by  legislation  or  a  forfeiture  of  citizenship,  any  more  than 
a  bill  of  attainder  without  judicial  conviction  can  constitutionally 
punish  a  citizen. 

6.  Whether  a  citizen  has  been  guilty  of  an  offense  involving  the  f&rfeiture 
of  his  right  to  vote  is  necessarily  a  judicial  question,  which  can  be 
constitutionally  decided  by  the  judiciary  on  a  full  and  fair  trial  on 
an  indictment  or  a  presentment,  but  can  not  be  rightfully  ac^udged 
collaterally  or  incidentally  by  the  officers  of  the  election ;  nor  can 
a  test-oath  be  constitutionally  required  in  such  a  case ;  nor  can  the 
refusal  to  take  such  an  oath  be  deemed  a  judicial  trial  and  conviction 
of  the  imputed  offense. 

6.  A  legislative  act  can  not  make  voluntary  rebellion  involuntary  expa- 
triation. 

W.  C.  &  T.  F.  Marshall, For  Appellant. 
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JUDGE  BOBEBTSON  dsliyeked  the  opikioh  of  the  ooubt. 

This  is  an  action  of  slander  brought  by  the  appellant 
against  the  appellee^  in  which  the  plaintiff  alleged  that,  being 
a  citizen  of  Kentucky,  and  having  resided  in  Bracken  County 
for  more  than  two  years,  and  in  the  Berlin  Precinct  more  than 
sixty  days  immediately  preceding  the  last  annual  election,  he 
offered  to  vote  in  his  precinct  at  that  election,  but  was  not 
permitted  to  vote  unless  he  would  take  the  oath  prescribed  by 
the  expatriation  statute  adopted  March  6,  1862,  for  only  an 
alleged  violation  of  which  his  vote  had  been  challenged ;  that 
thereupon  he  submitted  to  the  requisition,  and  in  the  oath 
administered  by  one  of  the  judges  of  the  election  he  swore 
that  he  had  never  done  any  thing  prohibited  by  that  statute ; 
and  that  after  that  oath  the  defendant  (appellee),  speaking  in 
reference  thereto,  publicly  charged  that  therein  he  had  sworn 
falsely.  The  circuit  court,  adjudging  the  statute  unconstitu- 
tional, and  the  oath  consequently  void  for  Want  of  legal 
authority  to  require  it,  sustained  a  demurrer  to  the  petition, 
and  thereupon  rendered  judgment  in  bar  of  the  action. 

Unless  the  statute  was  constitutional,  the  utterance  as 
charged  did  not  amount  to  slander,  because  the  oath  was 
administered  without  lawful  authority,  and  was  no  more  bind- 
ing than  the  void  enactment  itself;  and  therefore,  although 
the  statute  has  been  since  repealed,  we  are  reluctantly  com- 
pelled to  decide  in  this  case  on  its  constitutional  validity. 

The  act  does  not  apply  to  residence,  but  only  to  eitizenship. 
Had  it  declared  that  a  citizen's  joining  the  Confederate  army 
or  serving  its  government  should  be  deemed  a  temporary  non- 
residence  in  Kentucky,  suspending  his  right  of  suffrage  at  her 
elections,  a  very  different  question  would  have  been  presented 
to  this  court.  But  while  a  citizen  may  with  consent  of  his 
state,  express  or  presumed,  expatriate  himself,  no  mere  act  of 
state  legislation  can  per  se  denationalize  him  against  his  will 
or  without  his  concurrence.     Such  compulsive  excision  of  a 
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citizen  is  a  heavy  punishment^  which  can  not  be  constitution- 
ally inflicted  without  jvdidcU  conviction  of  some  crime  or 
other  act  denounced  by  legislation  as  a  forfeiture  of  citizen- 
ship,  any  more  than  a  bill  of  attainder  without  judicial  con- 
viction can  constitutionally  punish  a  citizen.  The  most  vital 
principle  of  the  constitution  is  that  which  divides  the  three 
vital  elements  of  all  sovereignty — legislative,  judiciary,  and 
executive — among  three  separate  organs  of  the  peiple,  and 
prohibits  each  from  exercising  functions  not  allotted  to  its 
sphere;  and  consistently  with  this  conservative  theory  the 
legislature  alone  can  define  offenses  and  prescribe  the  punish- 
ment, and  the  judiciary  alone  can  adjudge  the  accused  guilty. 

Whether  joining  the  Confederate  army  and  leaving  the 
state  to  serve  in  its  cause  was  per  ee  voluntary  expatriation 
would  be  a  judicial  question.  No  legislation  could  make  it  so, 
nor  could  a  court  so  decide  on  the  simple  act  alone.  The  expa- 
triation statute  denounces  a  forfeiture  of  citizenship  on  certain 
conditions,  and  disfranchisement  is  only  a  legal  consequence 
of  that  forfeiture.  To  decitizenize  a  freeman  is  a  tremendous 
blow.  It  deprives  him  of  his  chosen  country  and  home,  and 
sunders  his  most  endearing  relations,  social  and  civil.  Is  not 
this  severely  punitory;  and  who  can  be  lawfully  so  punished 
without  conviction;  and  how  can  there  be  lawful  conviction 
without  trial  and  proof;  and  what  other  department  than  the 
judiciary  can  try  and  decide  on  the  evidence? 

The  eighth  section  of  the  second  article  of  the  constitution 
provides  that  "every  free  white  male  citizen  of  the  age  of 
twenty-one  years  who  has  resided  in  the  state  two  years,  or 
in  the  county,  town,  or  city  in  which  he  offers  to  vote  one 
year,  next  preceding  the  election  shall  be  a  voter.^^  And  the 
fourth  section  of  article  8  provides  that  "  laws  shall  be  made 
to  exclude  from  office  and  from  suffrage  those  who  shall  there- 
after be  convicted  of  bribery,  perjury,  forgery,  or  other  crime 
or  misdemeanor.^* 
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Free  suffrage  is  thus  guaranteed  to  every  citizen  of  Ken- 
tucky on  the  prescribed  conditions  only  of  age  and  residence; 
and  this  organic  right  being  fundamental  and  above  legislative 
power,,  no  legislative  act  can  require  any  other  qualification 
than  citizenship  and  the  constitutional  age  and  residence,  nor 
deprive  any  such  citizen  of  suffrage  for  any  other  cause  than 
"  conviction^^  of  some  crime  or  misdemeanor  defined  by  a  legis- 
lative enactment  and  made  punishable  by  such  disfranchisement. 
This  is  expressly  required  as  indispensable  to  the  forfeiture 
of  sufirage  as  well  as  of  office,  and  is  therefore  as  necessary 
in  the  one  class  of  cases  as  in  the  other.  Without  trial  and 
conviction  an  office  can  not  be  constitutionally  adjudged  for- 
feited for  crime.  How  then  can  suffrage  be  held  to  be  forfeited 
for  unadjudged  crime.  The  expatriation  act  denounces  the 
forfeiture  of  citizenship  for  imputed  treason,  and  the  forfeiture 
of  the  right  of  suffirage  ordy  as  a  necessary  corisequence  of  such 
denationalization.  Then,  as  without  conviction  citizenship  can 
not  be  forfeited  by  mere  imputation  of  crime,  suffrage,  its  con- 
stitutional incident,  can  not  be  thereby  forfeited.  Citizenship 
being  the  seminal  principle  of  suffrage,  the  latter  can  not 
be  lost  by  the  imputation  of  crime  which  shall  not  have  for- 
feited the  former.  As  long  as  a  man  continues  to  he  de  jure 
a  citizen,  unconvicted  of  any  crime  forfeiting  his  incidental 
right  of  suffrage,  his  age  and  residence  alone  can  determine 
his  constitutional  right  to  vote.  And  if  his  citizenship  can 
not  be  adjudged  forfeited  for  imputed  crime  before  legal 
conviction,  the  same  imputation  can  not  alone  deprive  such 
a  citizen  of  his  constitutional  right  to  vote. 

The  expatriation  statute  was  enacted  for  the  benevolent 
purpose  of  preventing  citizens  of  Kentucky  from  joining  or 
aiding  the  rebel  army,  and  of  inducing  such  as  bad  joined  or 
aided  it  to  return  to  their  allegiance  to  their  state,  and  to  the 
constitutional  Union.  As  a  penalty  it  denounces  a  forfeiture 
of  citizenship,  and  the  only  disfranchisement  which  it  contem- 
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plated  was  the  ooustitutional  and  inevitable  sequence  of  the 
loss  of  citizenship.  We  do  not  doubt  that  the  legislature  had 
the  constitutional  power  to  prescribe  the  conditions  on  which 
a  citizen  should^  against  his  will^  forfeit  or  lose  his  citizenship. 
But  how  and  by  whom  shall  that  forfeiture  or  privation  be 
ascertained  and  fixed  ?  So  the  legislature  may  rightfully  for- 
feit a  citizen's  right  to  vote  as  a  penalty  for  perjury  or  other 
crime.  But  if  a  citizen  be  challenged  at  the  polls  as  disquali- 
fied by  crime^  can  he  be  excluded  without  or  before  conviction, 
and  who  can  convict  ? 

This  is  necessarily  a  judicial  question,  which  can  be  coiisti* 
tutionally  decided  by  the  judiciary  on  a  full  and  fair  trial  on 
an  indictment  or  a  presentment.  It  could  not  be  rightfully 
adjudged,  collaterally  or  incidentally,  by  the  officers  of  an 
election;  nor  could  any  test-oath  or  self-condemnatory  oath 
be  either  constitutionally  required,  or  the  refusal  to  take  it  be 
deemed  a  judicial  trial  and  conviction  of  the  imputed  treason. 
Notwithstanding  the  results  of  such  a  mock-trial,  the  citizen 
still  would  remain  a  citizen  according  to  fundamental  law; 
and,  so  continuing,  he  must  have  the  legal  right  to  vote  as 
any  other  citizen  of  the  age  and  residence  prescribed  by  the 
constitution.  A  Ugislatwt  act  ean  not  make  voluntary  rebellUm 
involmUary  expairiaJtion. 

The  oath  being  required  not  to  show  that  the  appellant  had 
changed  his  residence,  but  only  that  he  had  committed  a  crime 
which  might  deprive  him  of  his  citizenship  and  of  his  right 
of  suffrage  as  a  necessary  consequence,  it  was  without  con- 
stitutional authority  or  sanction,  and  consequently  void,  and 
therefore  nothing  sworn  to  under  it  could  have  been,  in  the 
legal  sense,  perjury  or  punishable  false  swearing;  and  of 
course  the  charge  made  by  the  appellee  to  that  effect  waa 
not  in  itself  actionable  slander. 

Wherefore  the  judgment  of  the  circuit  court  is  affirmed* 
Judge  Williams  dissenting. 
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The  following  opinion  was  not  marked  for  publication  at  the  time  of  its 
deliyery,  but  has  been  directed  by  the  court  to  be  inserted  in  this 
Tolume. 

PETITION  ORDINABY-^ANUABY  22,  1873. 

Waits  V.  McClure- 

AFPBAL  FROM  WOODFOIUD  CIBGXTIT  DOUBT. 

Vakiancb— Individual OONTEAOT  alleged;  pabtnershif  contract 
PROVEN. — In  an  action  on  an  alleged  individual  contract  against 
one  defendant  the  answer  denied  the  allegations  of  the  petition,  and 
on  the  trial  it  appeared  that  the  defendant  made  the  contract  as  a 
•  member  of  a  firm.  Eeld,  that  the  evidence  fixed  a  liability  upon 
the  defendant  by  reason  of  his  contract,  whether  as  an  individual 
or  member  of  the  firm,  and  that  the  failure  to  declare  upon  it  as  a 
partnership  liability  was  not  a  ground  of  nonsuit. 

Jff"  the  non-jomder  of  a  defendant  appears  an  the  face  of  the  petition, 
objection  must  be  made  by  demurrer. 

If  the  nonrjoinder  of  a  defendant  is  made  to  appear  by  the  evidence 
when  it  does  not  appear  on  the  face  of  the  petition,  the  defect  must 
be  relied  on  in  the  answer;  otherwise  it  will  be  regarded  as  waived. 
(Albro  y.  Lawson,  18  B.  Mon.  642;  Civil  Code,  section  128.) 

J.  W.  Gillespie,    .     .    .     . )  j,     ADDellant 

BbEGKINBIDGE  &  BUCKNBB,  j        •      "      *      *  rlT^  > 

CITED 
Civil  Code,  sections  89,  128. 
OoUyer  on  Partnership,  pp.  419,  421. 
Gk>w  on  Partnership,  p.  180. 
5  Burrows,  260,  Bice  v.  Shute. 
15  B.  Mon.  589,  Johnson  v.  Chandler. 

John  B.  Huston, For  Appellee. 

(Brief  not  in  record.) 

JUDGE  PBYOB  delivered  the  opinion  of  the  ooxtrt. 

This  action  was  instituted  by  the  appellant^  Edward  Waits, 
against  the  appellee^  M.  A.  McClure,  in  the  Woodford  Circuit, 
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alleging  an  agreement  between  the  parties  by  which  the 
appellee  undertook  to  cover  appellant's  house  with  a  plastic 
slate  roof,  guaranteeing  that  the  roof  should  be  good  and  per- 
fect and  a  complete  protection  to  appellant's  building;  that 
the  roof  was  constructed  by  the  appellee^  but  was  entirely 
worthless  as  such^  leaked  badly,  and  on  account  of  which  the 
appellant's  house  was-  much  injured.  A  partial  payment  of 
the  contract  price  is  also  alleged,  and  a  claim  for  damages 
asserted,  by  reason  of  the  failure  of  the  appellee  to  comply 
with  his  contract.  These  allegations  were  denied  by  the 
answer,  and  upon  the  trial  of  the  cause  the  court  below 
instructed  the  jury,  in  substance,  to  find  for  the  defendant. 
The  evidence  upon  the  trial  established  the  fact  that  appellee 
McClure  made  a  contract  for  the  roofing  of  appellant's  hotise 
and  executed  the  work;  that  the  roof  was  very  defective  and 
afforded  but  little  protection  to  the  building.  It  also  appeared 
that  the  contract  was  made  by  the  appellee  for  and  as  a  mem- 
ber of  the  firm  of  McClure,  Rowland  &  Co.,  engaged  in  the 
business  of  roofing  buildings  with  plastic  slate. 

It  is  insisted  that  the  court  below  properly  instructed  the 
jury  to  find  for  the  defendant,  as  there  was  a  variance  between 
the  contract  alleged  and  the  one  proven — the  contract  declared 
upon  being  the  individual  contract  of  McClure,  and  the  one 
proven  being  the  contract  of  a  firm  of  which  appellee  McClure 
was  a  member  only. 

By  the  provisions  of  section  39  of  the  Code  of  Practice 
the  rule  of  the  common  law  is  changed  in  regard  to  actions 
against  those  who  are  jointly  bound  by  contract,  and  now  the 
action  may  be  brought  against  all  or  any  of  the  parties  at  the 
option  of  the  plaintiff,  although  the  contract  is  joint. 

There  was  no  defect  of  parties,  as  urged  in  the  present 
action,  by  reason  of  this  provision  of  the  Code,  as  the  appel- 
lant might  have  declared  against  one  or  more  of  the  parties 
jointly  liable  upon  it,  and  was  entitled  to  a  judgment  unless 
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the  variance  between  the  allegations  and  the  proof  is  fatal 
to  his  right  of  recovery. 

There  is  a  material  distinction  at  common  law^  well  under- 
stood and  long  recognized  by  this  court,  between  a  misjoinder 
and  non  -joinder  of  parties  defendants  in  actions  upon  con- 
tracts. Where  too  many  parties  are  made  defendants,  and 
the  objection  appears  on  the  face  of  the  pleading  upon  a  con- 
tract alleged  to  be  joint,  the  defendant  may  demur  or  move  in 
arrest  of  judgment,  and  if  the  objection  is  not  shown  by  the 
pleadings,  but  by  the  proof,  the  plaintifiP  will  be  nonsuited, 
(1  Chitty's  Pleadings,  page  60.)  But  in  cases  where  one 
defendant  is  omitted  who  is  liable  to  be  jointly  sued  with 
those  declared  against,  and  this  fact  not  appearing  upon  the 
face  of  the  declaration,  the  objection  can  only  be  taken  advan- 
tage of  by  plea  in  abatement;  and  if  not  so  taken,  the  parties 
sued  will  be  liable  for  the  whole  debt;  and  it  can  not  be 
insisted,  under  the  general  issue  as  a  variance,  that  the  bill 
or  note  declared  on  to  have  been  made  by  the  defendant  was 
in  fact  made  by  himself  and  others.     {Ibid.  52.) 

In  all  the  elementary  works  upon  pleading  the  rule  is  laid 
down  that  where  it  is  doubtful  as  to  how  many  parties  are 
liable  it  is  desirable  to  proceed  against  those  who  are  certainly 
liable,  as  the  non-joinder  can  only  be  taken  advantage  of  by 
plea  in  abatement. 

Lord  Mansfield  held,  in  Rice  v.  Shutt  (5  Burrows),  when 
any  one  party  was  sued  and  the  evidence  disclosed  a  partner- 
ship liability,  "that  the  defendant  ought  to  plead  in  abatement; 
and  if  he  fails  to  take  advantage  of  it  at  the  beginning  of  his 
suit,  it  is  a  waiver  of  the  objection.'^ 

This  court  in  the  case  of  Allen  v.  Lucket  (3  J.  J.  Marsh. 
165),  in  a  suit  upon  an  injunction-bond,  where  two  only  of  the 
obligors  were  declared  against,  and  it  appeared  upon  the  trial 
that  the  signature  of  a  third  party  was  aflBxed  to  the  instru- 
ment, held  that,  as  the   defendants   had   failed  to  plead  in 
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abatement^  it  was  too  late  to  object  to  the  non-joinder  of  all 
the  obligors. 

In  the  case  of  the  Commonwealth  for  McCreery  v.  Davis 
the  same  doctrine  was  recognized  by  this  court^  and  it  was 
there  adjudged  that  the  non-joinder  of  a  joint  obligor  shoald 
have  been  pleaded  in  abatement^  the  declaration  fitiling  to 
present  a  state  of  case  where  the  non-joinder  could  be  taken 
advantage  of  by  demurrer. 

In  the  case  of  Albro  v.  Lawson  (18  B.  Men.  642),  decided 
by  this  court  since  the  adoption  of  the  Code  of  Practice,  where 
the  plaintiff  sought  a  recovery  on  a  lost  note,  to  which  the 
defendant  plead  non  est  factimn  on  the  trial,  it  appeared  that 
the  note,  although  executed  by  the  defendant,  was  the  note  of 
partners  and  not  an  individual  note.  It  was  held  that  the 
failure  to  sue  the  other  partners  not  being  relied  on  in  the 
answer  was  a  waiver  of  the  objection.  The  evidence  in  this 
case  fixed  a  liability  on  the  appellee  by  reason  of  his  contract, 
whether  as  an  individual  or  member  of  the  firm,  and  the 
failure  to  declare  upon  it  as  a  partnership  liability  was  not  a 
ground  of  nonsuit,  and  the  case  should  have  been  submitted 
to  the  jury. 

In  the  case  of  Gossum  v.  Radget  (6  Bush)  the  suit  was 
instituted  upon  an  obligation  signed  by  two  for  the  payment 
of  money,  and  a  third  party  sought  to  be  made  liable  in  the 
same  action  for  the  same  debt  upon  a  mere  promise  to  pay. 
There  was  not  only  a  misjoinder  of  defendants,  bat  the 
plaintiff  was  seeking  to  recover  upon  a  written  contract 
signed  by  two  of  the  defendants,  and  also  the  same  debt 
upon  a  parol  undertaking  by  a  third  party  in  the  same  ac- 
tion. There  is  no  analogy  between  that  case  and  the  one 
now  being  considered. 

The  judgment  of  the  court  below  is  reversed,  and  caase 
remanded  with  directions  to  award  the  appellant  a  new  trial, 
and  for  further  proceedings  con  ustent  with  this  opinion. 
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AOCOMPLICES- 
Axxx>MFLiCE  nr  malicious  shooting.— a  person  merely  present, 
aiding  and  abetting  in  the  willful  and  malicious  shooting  at 
and  wounding  another  with  intent  to  kill,  is  not  liable  to  the 
tame  punishment  as  the  person  committing  the  act,  but  only  to  fine 
and  imprisonment  in  jail,  or  both,  as  provided  in  section  2, 
article  6,  chapter  29,  of  the  Qeneral  Statutes.  (Stamper  v.  Com- 
monwealth, 7  Bush,  622.)    Bland  t.  Commonwealth 622 

ACTION— 

1.  Where  a  bank  kefused  to  allow  the  transfer  on  its  books 

OF  stock  in  accordance  with  a  written  power,  thereby  impairing 
its  value  to  the  owner,  he  had  a  right  to  treat  the  action  of  the 
bank  as  a  conversion  of  the  stock,  and  to  recover  its  value.  Bank 
of  America  v.  McNeil 54 

2.  Process  on  amended  petition. — Where  a  new  and  distinct  cause 

of  action  is  set  out  in  an  amended  petition  summons  must  be 
issued  and  served  on  the  defendant.    Cecil  v.  Sowards,  &c 96 

8.  How  suit  instituted  under  the  act  of  1856.— A  suit  under  the 
act  of  March  10, 1856,  to  set  aside  a  fraudulent  conveyance  is  not 
instituted  within  the  meaning  of  that  act  by  simply  filing  the 
petition  within  the  prescribed  six  months,  but  summons  thereon 
must  also  be  sued  out  within  that  time.     Ibid 96 

4.  No  action  can  be  maintained  against  any  person  for  any  judicial 
act  done  within  the  limits  of  his  jurisdiction,  even  though  he 
should  act  illegally  or  erroneously,  unless  he  acts  from  impure 
and  corrupt  motives.  (Revill,  &c.  v.  Petti t,  3  Met.  314.)  Ayars, 
Ac.  V.  Cox 201 

6.  Joinder  of  actions.— Section  111  of  the  Civil  Code  was  intended 
to  liberalize,  and  not  to  make  the  rules  of  practice  more  technical 
and  restricted  than  they  were  before  the  adoption  of  the  Code. 

Jones,  assignee,  Ac.  v.  Johnson,  &c 649 
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Action—Alteration  of  Writing. 

ACTION— (Continued.) 

6.  Under  the  former  damfication  of/omu  of  actions  an  action  for  negli- 

gence or  fraud  would  have  been  in  form  ex  delicto.    Ibid 649 

7.  A  plaintiff  may  join  in  the  same  petition  a  cause  of  action  on  a  con- 

tract and  a  cause  of  action  for  fraud  or  negligence  directly  con- 
nected with  the  contract.     Ihid 649 

8.  Action  against  officebs  of  a  cokporation  for  miscjonduct 

AS  SUCH  should  be  brought  by  the  corporation  itself;  but  if  it  be 
still  in  the  hands  of  such  officers,  the  stockholders  may  sfe 

IN  ITS  STEAD. 

Such  suit  by  the  stockholders  must  be  in  equity,  even  though 
founded  on  a  tort,  as  they  have  no  right  to  sue  at  law.  (2  Atkyns, 
400;  3  Paige,  230.)     Ibid '649 

ADMINISTRATORS— (See  Executors  and  Administrators.) 

ADVANCEMENTS— 

1.  Advancements  to  children. — A  parent  or  grandparent  can  not 

by  a  mere  declaration  of  his  intention  either  make  that  an 
advancement  which  is  not  such  by  law,  or  exempt  one  of  his 
children  from  liability  to  account  for  money  or  property  given 
him  with  which  the  statute  makes  him  chargeable.  It  can  only 
be  effected  by  a  will  disposing  of  his  entire  estate.  (Clarke  v. 
Clarke,  17  B.  Mon.  707;  aeaver  v.  Kirk's  heirs,  3  Met.  270.) 
Shawhan  v.  Shawhan's  administrator 600 

2.  An  intestate  had  kept  an  account  of  advancements  to  his  children, 

charging  some  with  rents  for  land  occupied  by  them,  but  against 
one  there  was  no  charge.  Heldy  that  in  the  distribution  he  also 
should  be  charged  with  rents  as  an  advancement.     Ibid, 600 

AGENT— (See  Principal  and  Agent.) 

ALLEGATION  AND  PROOF— 

1.  The  failure  to  establish  an  immaterial  averment  does  not 
militate  against  the  right  of  the  plaintiff  to  recover.  Louisville 
&  Nashville  Railroad  Co.  v.  Goodnight,  &c 562 

ALTERATION  OF  WRITING— 

1.  Where  the  holder  of  a  bill  of  exchange  alters  the  gen- 
eral acceptance  thereof  by  the  addition  of  a  place  of  payment 
the  instrument  is  thereby  rendered  void,  and  can  not  be  made  the 
foundation  of  an  action  against  any  of  the  parties  to  it,  except 
such  as  may  have  consented  to  the  alteration.  (Burchfield  v. 
Moore,  8  Ellis  &  Bl.  683;  26  Eng.  Law  and  Eq.  Rep.  123;  Oakey 
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ALTERATION  OF  WBITING— {Continued.) 

y.  Wilcox,  8  How.  Miss.  830 ;«2  Parsons  on  Notes  and  Bills,  548.) 
Whitesidesv.  Northern  Bank  of  Kentucky 501 

2.  The  antwer  of  an  indorser  in  an  action  on  the  bill|  setting  up  an 
alteration  in  the  bill,  need  not  aver  that  neither  he  nor  the 
acceptor  ratified  the  alteration  before  the  bill  became  due,  and 
on  demurrer  to  the  answer  no  inference  unfavorable  to  the  in- 
dorser  can  be  drawn  from  the  fact  that  the  acceptor  is  making  no 
defense  to  the  action.    Ibid 501 

8.  Altebation  of  bill  kendehs  it  invaud.— If  a  bill  is  complete, 
any  alteration  in  a  material  }>art  without  the  consent  or  authority 
of  the  parties  to  it  renders  it  invalid  in  the  hands  of  an  innocent 
holder,  as  well  as  one  who  takes  it  with  knowledge  of  the  fraud. 
(Chitty  on  Bills,  100;  2  Parsons  on  Bills,  580.)  Woolfolk  v. 
Bank  df  America. 604 

APPEALS- 

1.  License. — ^The  Court  of  Appeals  will  not  interfere  when  the  proper 

tribunal  has  acted  in  the  matter,  unless  there  has  been  a  palpable 
abuse  of  discretion  or  a  manifest  disregard  of  expediency.  Pierce 
V.  Commonwealth 6 

2.  Tbe  jubisdiction  of  the  Court  of  Appeals  in  gases  of  mis- 

demeanor is  limited,  by  the  act  of  March  1,  1860,  amending 
section  842  of  the  Criminal  Code,  to  prosecutions  in  which  the 
punishment  may  exceed  a  fine  of  fifty  dollars  or-  imprisonment 

for  thirty  days,  or  both.    Baer  v.  Commonwealth 8 

8.  Defect  of  parties  plaintiff  is  a  fact  which  can  not  be  raised 
the  first  time  in  the  Court  of  Appeals.  Graves,  &c.  v.  Lebanon 
National  Bank 28 

4.  Beplev YiNO  OR  SATiSFYi>rG  A  JUDGMENT  is  uo  waiver  of  the  right 

to  prosecute  an  appeal  for  its  reversal.    Kellar  v.  Williams...  216 

5.  Practice  in  Court  of  Appeals. — Where  a  verdict  for  the  plain- 

tiff in  an  action  is  set  aside  and  the  petition  dismissed,  on  the 
ground  that  it  does  not  set  forth  facts  constituting  a  cause  of 
action,  the  sufficiency  of  the  petition  may  be  considered  on  appeal, 
though  no  bill  of  evidence  accompanies  the  record.  Johnson's 
administrator  v.  Louisville  City  Railway  Co 231 

6.  Appeals  from  quarterly  to  circuit  courts,  and  from  justices' 

to  quarterly  courts,  must  be  taken  in  the  manner  prescribed  by 
the  Code.    Davis  v.  Davis 274 

7.  A  case  appealed  from  a  justice's  to  the  quarterly  court  can  not  by 

agreement  of  the  parties  be  transferred  to  the  circuit  court  without 

trial  in  the  quarterly  court    Ibid. 274 

Vol.  X.— 50 
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APPEALS— (Continued.) 

8.  Vebdict  of  jury  in  will  case  to  be  tbeatbd  oh  appeal  as 

VEBDICTB  IN  OTHER  CASES.— The  General  Btatntes  requires  thmt 
the  Court  of  Appeals  shall  on  appeal  give  the  same  effect  to  the 
verdict  of  a  jury  in  a  will  case  as  is  given  in  other  civil  actions, 
and  repeals  that  part  of  section  519  of  the  Civil  Code  which 
provides  that  the  Court  of  Appeals  shall  in  such  cases  try  both 
law  and  facts. 

When  a  jury,  under  proper  instructions,  has  rendered  a  verdict 
for  or  against  a  will  it  will  not  be  disturbed  unless  palpably  apiinet 
the  weight  of  the  evidence.  Broaddus's  devisees  v.  Broaddus's 
heirs 299 

9.  A  NEW  TRIAL  WILL  BE  AWARDED  ON  THE  REVERSAL  OF  A  WILL 

CASE  by  the  Court  of  Appeals^  except  where  there  is  no  evidence 
to  sustain  the  verdict,  when  it  will  be  ordered  to  be  probated  or 
rejected  without  further  proceedings.     Ibid 299 

10.  In  appeals  from  justices'  to  circuit  courts  the  circuit  court 

has  power  only  to  render  judgment  for  the  plaintiff  for  whatever 
may  appear  to  be  due  him;  or,  if  nothing  is  found  to  be  due, 
then  to  dismiss  the  action;  or,  if  the  appeal  is  not  regularly 
prosecuted  or  the  court  has  no  jurisdiction,  to  dismiss  the  appeal; 
and  until  some  one  of  these  things  is  done  the  case  remains  in  the 
circuit  court. 

The  cirenit  court  can  not  a<]yudge  that  the  justice's  judgment 
"  be  reversed,"  etc. 

Such  judgment  of  reversal  is  a  nullity,  and  the  case  still  re- 
mains pending  in  the  circuit  court;  and 

The  appeal  to  the  Court  of  Appeals  to  reverse  such  a  judg- 
ment of  the  circuit  court  is  dismisaed.   Bennett  v.  Thompson..  365 

11.  AN  order  coNFiRUiNa  A  REPORT  OF  SALE  IS  FINAL,  being  a  judi- 

cial recognition  of  the  right  of  the  commissioner  to  make  the  sale 
as  reported,  and  may  be  appealed  from  by  the  party  aggrieved. 
Dawson,  &c.  v.  Litsey 408 

12.  Appeal  without  motion  for  a  new  trial  having  been  made. 

Where  an  appeal  is  prosecuted  from  a  judgment  on  a  verdict 
without  a  motion  for  a  new  trial  having  been  made  and  over- 
ruled, nothing  is  brought  before  the  Court  of  Appeals  except 
the  pleadings,  verdict,  and  judgment;  and  if  the  pleadings  and 
verdict  authorize  the  judgment  rendered,  it  will  be  affirmed 
without  regard  to  the  rulings  of  the  court  at  the  trial  further 

than  they  appear  in  the  judgment.    Harper  v.  Harper 447 

18.  On  a  motion  for  a  new  trial  the  court  should  review  all 
its  rulings  excepted  to  by  the  unsuccessful  party,  and 
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if  error  has  been  committed  to  his  prejadioe,  grant  a  new  trial; 
and  a  refusal  to  do  so  in  such  case  will  be  error  for  which  the  order 
will  be  reversed  and  the  case  remanded  for  a  new  trial.   Ibid,.  447 

14.  The  time  for  filing  ▲  bill  of  exceptiovb  ib  reckoned  from 

the  overruling  of  the  motion  for  a  new  trial,  and  not  from  the 
rendition  of  the  judgment  on  the  verdict,  and  the  court  has  no 
power  pending  the  motion  for  new  trial  to  prescribe  the  time 
within  which  the  bill  of  exceptions  shall  be  filed.    Ibid 447 

15.  An  escaped  prisoner  convicted  of  a  felony  will  not  be  per- 

mitted to  prosecute  an  appeal  ff  reverse  the  judgment  of  con- 
viction. 

Convicted  of  the  crime  of  murder  and  sentenced  to  be  con- 
fined in  the  penitentiary  for  life,  the  defendant  obtained  leave  to 
apply  to  a  judge  of  the  Court  of  Appeals  for  an  order  granting 
an  appeal,  and  thereafter  made  his  escape.  Proof  of  his  escape 
being  made  to  the  court,  his  appeal  is  dismissed  on  motion  of  the 
attorney-general.    Wilson  v.  Commonwealth 526 

16.  Appeal  prosecuted  directly  from  ju'stice's  court  to  circuit 

COURT  was  properly  dismissed  by  the  circuit  court.  Hind  v. 
Rice 528 

17.  Order  of  justices'  or  quarterly  cottrts  sustaining  an  at- 

tachment MAY  BE  APPEALED  FROM  to  the  circuit  court,  under 
section  292  of  the  Civil  Code,  without  appealing  from  the  personal 
judgment  for  the  debt. 

Such  appeal  will  not  prevent  the  creditor  from  collecting  his 
judgment  by  execution,  but  will  stay  any  sale  of  the  attached 
property  to  satisfy  it  If  the  circuit  court  sustains  the  attach- 
ment, it  will  direct  a  sale  of  the  property  to  satisfy  the  judgment, 
unless  it  has  already  been  paid.    Hawkins  v.  Baldauf  &  Bro..  624 

18.  The  Court  of  Appeals  has  jurisdiction  of  an  appeal  from  an 

order  of  the  Jefferson  County  Court  directing  the  collection  of  a 
tax  assessed  under  the  provisions  of  the  act  of  February  11,  1873, 
to  incorporate  a  police  municipality  in  Jefferson  County.  Bate, 
Ac  V.  Speed,  Ac 644 

19.  An  order  compeluno  a  plaintiff  to  elect  which  of  two 

causes  of  action  he  will  prosecute  is  not  a  final  order  from  which 
an  appeal  can  be  taken,  but  it  may  be  revised  on  an  appeal  from 
the  final  judgment  in  the  case,  and  his  election  to  strike  out  one 
cause  of  action  under  protest  is  no  waiver  of  the  error.  Jones, 
assignee,  Ac  v.  Johnson,  Ac 649 
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Arrest— Assignments  by  Operation  of  Law. 
ABBEST— 

1.  A  PEACB- OFFICES  OAK  MAKE  AK  ABBEST  WITHOUT  A  WABBAITT 

ONLY  where  a  public  offense  is  committed  in  his  presence,  or 
where  he  has  reasonable  grounds  for  believing  that  the  person 
arrested  has  committed  a  felony.  (Criminal  Code,  section  33.) 
Jamison  v.  Gaernett,  &c 221 

2.  The  provision  in  the  city  charter  of  Louisville  that  ''policemen 

may,  with  or  without  a  warrant,  arrest  persons  guilty  of  oflensea 
against  the  laws  or  ordinances  of  the  city''  was  not  intended  to 
give  further  power  to  peace-officers  or  vary  from  the  general  law, 
even  if  it  could  constitut^nally  be  done.    Ibid 221 

ASSIGNMENTS  BY  OPERATION  OF  LAW— 

1.  Act  of  1856  not  a  bankbupt  ob  insolvent  law.— The  act  of 

March  10,  1856,  to  prevent  fraudulent  assignments  in  trust  for 
creditors  and  other  fraudulent  conveyances  is  not  a  banknipt  law 
nor  an  insolvent  act.    Ebersole  &  McCarty  v.  Adams,  Ac 83 

2.  State  coubts  may  believe  against  fbaudb. — An  assignment 

or  transfer  made  in  contemplation  of  insolvency  and  to  prefer 
creditors  is  an  act  of  bankruptcy  under  the  act  of  Congress;  but 
this  fact  does  not  deprive  creditors  of  the  right  to  apply  for  relief 
to  the  state  courts,  which  have  full  power  to  relieve  against  all 
frauds,  actual  or  constructive,  except  where  a  bankrupt  court  has 
taken  jurisdiction,  or  where  the  relief  asked  in  the  state  court 
is  subversive  of  the  rights  of  parties  to  a  pending  proceeding  in 
bankruptcy  subsequently  instituted.    Ibid 83 

3.  State  leoislatubes  have  the  poweb  to  pass  bankbupt  ob 

insolvent  laws  if  there  is  no  act  of  Congress  in  force  estab- 
lishing a  uniform  system  of  bankruptcy  conflicting  with  such  law. 
(Ogden  V.  Saunders,  12  Wheat.  278;  Boyle  v.  ^charie,  6  Peters^ 
348;  Baldwin  v.  Hale,  1  Wallace,  223.)     Ibid S3 

4.  Act  of  1856  not  bupebsbded. — The  act  of  1856  does  not  conflict 

in  any  particular  with  the  bankrupt  law  of  Congress,  and  is  not 
superseded  or  repealed  by  it.    Ibid 83 

5.  How  suit  instituted  undeb  the  act  op  1866. — ^A  suit  under 

the  act  of  March  10,  1856,  to  set  aside  a  fraudulent  conveyance  ia 
not  instituted  within  the  meaning  of  that  act  by  simply  filing 
the  petition  within  the  prescribed  six  months,  but  summons 
thereon  must  also  be  sued  out  within  that  time.  Cecil  v.  Sow- 
ards,  Ac 96 

6.  Pbefebence  op  a  gbeditob  by  an  insolvent  dbbtob. — A 

debtor  may  mortgage  or  pledge  a  portion  of  his  estate  to  secure 
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ASSIGNMENTS  BY  OPERATION  OF  LAW— (Continned.) 

the  payment  of  a  particular  debt,  or  make  payment  thereof, 
though  unable  to  pay  all  his  debts  in  full,  and  such  mortgage, 
pledge,  or  payment  will  be  respected  by  courts  of  equity,  except 
when  attacked  under  the  provisions  of  the  act  of  1856.  German 
Security  Bank,  &c.  v.  Jefferson,  &c 826 

ASSIGNOR  AND  ASSIGNEE— 

1.  The  AB8I0NMEKT  OF  A  NOTE  VESTS  THE  AS6IOKEB  WITH  THE  LEGAL 

TITLE,  subject  to  any  defense  which  the  obligee  might  have  used 
before  notice  of  the  assignment    Garrott  v.  Ja£fray  &  Co 418 

2.  The  auignee  of  a  note  can  not  be  dtveeted  of  his  legal  title  toUhj  any 

judicial  proceedings  to  which  he  is  not  a  party  and  of  which  he 
has  no  notice.    Ibid 418 

8.  Money  wronofullt  eegovebed  by  attachment  or  garnishment 
of  the  obligor  in  a  note  in  a  proceeding  against  the  obligor  and 
obligee,  without  making  the  assignee  of  the  note  a  party  to  the 
proceedings  and  without  notice  to  him,  may  be  recovered  by 
the  assignee  of  the  party  who  so  wrongfully  recovered  the  same. 
Ibid 418 

ATTACHBiENTS— 

1.  ATTACHMENTS   DISSOLVED   BT  THE  BANKRUPT  ACT.~-SeCtion    14 

of  the  bankrupt  act  of  1867,  providing  that  the  title  to  the 
estate  of  the  bcmkrupt  shall  vest  in  the  assignee  and  for  the  dis- 
solution of  attachments  made  within  four  months,  has  reference 
to  attachments  sued  out  in  the  state  as  well  as  Federal  courts. 
Bank  of  Columbia  v.  Overstreet,  &c 148 

2.  A  CLAIMANT  OF  ATTACHED  PROPERTY  may  assert  his  claim  by 

petition  in  the  action,  as  provided  in  section  2i)7  of  the  Civil 
Code;  and,  having  acquired  the  l^al  title,  may  recover  the  prop- 
erty on  showing  either  that  the  attachment  was  invalid  from  the 
beginning  or  that  it  has  been  dissolved  afler  levy  by  operation 
of  law.     Ibid 148 

8.  Where  exempted  property  has  been  sold  under  attach- 
ment, and  the  proceeds  are  in  court  undistributed  at  the  death  of 
the  debtor,  they  pass  to  the  widow  and  children,  as  if  the  property 
had  remained  unsold. 

The  fact  that  the  wife  was  present  at  the  sale  and  made  no 
objection  can  not  operate  as  a  waiver  of  her  right  Myers's 
adm'r,  Ac.  v.  Foreythe 894 

4.  A  debt  ereated  by  an  implied  eaniract  may  be  collected  by  attach- 
ment   The  provisions  of  the  Code  authorising  the  issuing  of 
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ATTACHMENTS— (Continued.) 

attachments  make  no  distinction  between  express  and  implied 
contracts.    Garrott  v.  Jaffray  &  Co 413 

5.  Money  wbokofully  reootebed  by  attachment  or  garnishment 

of  the  obligor  in  a  note  in  a  proceeding  against  the  obligor  and 
obligee,  without  making  the  assignee  of  the  note  a  party  to  the 
proceedings  and  without  notice  to  him,  may  be  recoYered  by  the 
assignee  of  the  party  who  so  wrongfully  recovered  the  same. 
Ihid 413 

6.  Order  of  justices^  or  quarterly  codrts  susTAiNiiro  an  at- 

tachment MAY  BE  APPEALED  FROM  to  the  clrcuit  court.  Under 
section  292  of  the  Civil  Code,  without  appealing  from  the  personal 
judgment  for  the  debt. 

Such  appeal  will  not  prevent  the  creditor  from  collecting  his 
judgment  by  execution,  but  will  stay  any  sale  of  the  attached 
property  to  satisfy  it.  If  the  circuit  court  sustains  the  attach- 
ment, it  will  direct  a  sale  of  the  property  to  satisfy  the  judgment, 
unless  it  has  already  been  paid.    Hawkins  v.  Bkldauf  &  Bro. . . .  624 

ATTORNEYS— 

1.  Agreement  to  pay  attorney's  fee  in  a  mortgage  or  notb 

in  case  suit  is  brought  upon  the  same  is  against  public  policy,  and 
will  not  be  enforced  by  the  courts  if  resisted  by  the  defendant. 
Such  contracts  are  also  in  their  nature  usurious;  they  can  not 
be  enforced  without  allowing  the  creditor  to  recover  a  greater 
sum  than  his  debt  with  legal  interest  and  costs.  Thomaason  v. 
Townsend 114 

2.  When  a  judgment  is  rendered  by  default  for  an  attorney's 

fee  stipulated  for  in  the  writing  sued  on,  upon  a  petition  setting 
out  the  contract  in  accordance  with  the  rules  of  pleading,  the 
defendant  will  be  without  remedy.    Ibid 114 

8.  Where  no  chose  in  action  or  other  daim  vku  put  in  the  hands  of  the 
attorney  and  no  judgment  for  money  was  recovered  the  attorney 
has  no  lien  for  his  services. 

Where  nothing  it  recovered  for  his  client  there  is  nothing  to 
which  an  attorney's  lien  could  attach.  Wilson,  &c  V.  House, 
&c 406 

4.  Disbarring  attorney. — A  proceeding  by  information  presented 
in  the  name  of  the  commonwealth  to  strike  from  the  roll  the 
name  of  an  attorney  for  misconduct  is  in  the  nature  of  a  criminal 
proceeding,  and  sections  9  and  10,  article  4,  chapter  12,  of  the 
Oeneral  Statutes,  in  relation  to  the  election  or  appointment  of  a 
special  judge,  is  applicable.    Baker  v.  Commonwealth..- 592 
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ATTOENEYS— (Continued.) 

5.  Name  of  attobnet  mat  bb  stbickbn  fbom  boll  fob  what 

OFFENSES. — When  an  attorney  commits  an  act^  whether  in  the 
discharge  of  his  duties  as  an  attorney  or  not,  showing  such  a 
want  of  personal  or  professional  honesty  as  renders  him  unworthy 
of  public  confidence,  it  is  not  only  the  province  but  the  duty  of 
the  court,  upon  a  proper  and  legitimate  presentation  of  the  case, 
to  strike  his  name  from  the  roll  of  attorneys.  It  is  not  necessary 
that  the  offense  should  be  such  as  would  subject  him  to  indict- 
ment    Ibid ; 692 

6.  But  the  character  must  be  bad  in  such  respects  as  shows  the  person 

unsafe  and  unfit  to  be  intrusted  with  the  powers  of  the  pro- 
fession. 

Indulgence  in  vices  affecting  to  some  extent  the  morill  char- 
acter, but  not  personal  or  professional  integrity,  is  not  a  sufficient 
ground.    Ibid 692 

BAILMENTS-  ^ 

1.  A  SALE  OF  PBOFEBTT  BT  A  BAILEE  WTrHOUT  THE  CONSENT  OF 

THE  BAILOB  can  not  divest  the  latter  of  his  title.  Vaughn,  &c. 
V.  Hopson 837 

2.  A  aBATurrous  bailment  does  not  imply  an  undertaking  by  the 

bailee  to  use  more  than  ordinary  care  in-  preserving  the  property 
intrusted  to  his  custody,  and  he  is  responsible  only  for  fraud  or 
gross  negligence,  which  in  general  will  not  be  presumed  if  he  used 
the  same  degree  of  diligence  in  caring  for  his  own  property  of 
like  character  and  value.  Bay's  administrators  v.  Bank  of  Ken- 
tucky   344 

BANKBUPTCY— 

1.  State  leoisiatubeb  hate  the  poweb  to  pass  bankbupt  ob 

IN80LTENT  LAWS  if  there  is  no  act  of  Congress  in  force  estab- 
lishing a  uniform  system  of  bankruptcy  conflicting  with  such 
law.  (Ogden  v.  Saunders,  12  Wheat.  273;  Boyle  v.  Zacharie, 
6  Peters,  348;  Baldwin  v.  Hale,  1  Wallace,  223.)  Ebersole  A 
McCarty  v.  Adams,  &c * 83 

2.  Act  of  1866  not  supebseded.— The  act  of  1866  does  not  conflict 

in  any  particular  with  the  bankrupt  law  of  Congress,  and  is  not 
superseded  or  repealed  by  it.     IbicL, 83 

3«  Attachments  dissolved  bt  the  bankbupt  act.— Section  14 
of  the  bankrupt  act  of  1867,  providing  that  the  title  to  the  estate 
of  the  bankrupt  shall  vest  in  the  assignee  and  for  the  dissolution 
of  attachments  made  within  four  months^  has  reference  to  attach- 
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mentB  sued  oat  in  the  state  as  well  as  Federal  courts.  Bank  of 
Columbia  y.  Overstreet,  Ac 148 

4.  Federal  laws  binding  on  state  ooubts.— All  laws  of  CongresB 

enacted  pursuant  to  the  powers  delegated  to  it  by  the  Federal  Con- 
stitution are  binding  as  well  upon  the  state  as  the  Federal  courts; 
and  the  state  courts,  if  not  bound  to  administer  Federal  laws,  must 
respect  all  rights  acquired  under  them.    Ibid 148 

5.  CoNBTrruTiONALiTY  OF  THE  ACT.— The  dissolution  of  attachments 

in  state  courts  by  operation  of  the  bankrupt  act  in  no  sense  impairs 
the  obligation  of  a  contract,  the  attachment  lien  being  secured 
by  legal  diligence  and  not  by  contract  Nor  where  the  right  to 
attach  was  acquired  after  the  bankrupt  law  went  into  effect  was 
any  vested  right  divested.     Ibid 148 

6.  A  CLAIMANT  OF  ATTACHED  PROPERTY  may  assert  his  claim  by 

petition  in  the  action,  as  provided  in  section  257  of  the  Civil 
Code,  lind,  having  acquired  the  legal  title,  may  recover  the  prop- 
erty on  showing  either  that  the  attachment  was  invalid  from  the 
beginning  or  that  it  has  been  dissolved  after  levy  by  operation 
of  law.     Ibid 148 

7.  ,ThE  POWERS  OF  AN  AflSIQNEE  IN  BANKRUPTCY  ARE  IN  NO  SENSE 

JUDICIAL,  and  his  acts  bind  only  those  whom  he  represents.  In 
the  sale  of  the  estate  of  a  bankrupt  he  acts  only  for  the  creditors 
who  prove  their  claims,  and  in  such  matters  he  can  conclude  the 
rights  of  no  one  else.  Second  National  Bank  of  Louisville  v. 
National  State  Bank  of  New  Jersey 367 

8.  Power  of  bankrupt  courts  over  liens  on  bankrupt's  prop- 

erty.— Bankrupt  courts  are  empowered  when  called  on  by  a  party 
in  interest  to  ascertain  and  liquidate  all  liens  and  other  specific 
claims  on  the  property  of  the  bankrupt,  and  for  that  purpose  may 
compel  all  parties  holding  liens  or  asserting  claims  to  any  portion 
of  the  bankrupt's  estate  to  appear  before  and  submit  such  liens  or 
claims  to  its  adjudication;  but  this  jurisdiction  is  not  required  to 
be  exercised  in  all  cases.    Ibid 367 

9.  Powers  of  assignee  in  regard  to  liens. — Section  20  of  the 

bankrupt  act  invests  the  assignee  with  the  right,  independent 
of  the  sanction  of  the  court,  to  release  to  a  secured  creditor  the 
bankrupt's  right  of  redemption,  or  to  sell  the  property  subject  to 
the  claim  of  such  creditor.  If  the  creditor  and  the  assignee  can 
not  agree  as  to  the  value  of  the  property,  or  if  the  assignee  enter- 
.  tains  doubts  as  to  the  validity  of  the  creditor's  debt,  he  may  by 
petition  in  the  bankrupt  proceeding  have  the  property  sold  by 
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the  judgment  of  the  court,  or  be  may  require  the  creditor  to 
establish  the  validity  of  his  debt.     Ibid. 367 

10.  A88IOKEB    MAT    ABAKIX>K   ALL    CLAIMS   TO    ENCUMBERED    PROP- 

BRTT. — ^If  the  assignee  and  the  general  creditors  are  satisfied  that 
a  debt  against  the  bankrupt  is  valid,  and  that  property  pigged  to 
secure  it  is  not  of  value  more  than  sufficient  to  pay  it,  he  may 
abandon  all  claim  to  such  property,  and  leave  it  to  be  subjected 
by  the  creditor  holding  the  lien.    Ibid.,. 367 

11.  State  courts  have  jurisdiction  to  subject  such  property  when 

so  abandoned  to  the  satisfaction  of  the  creditor's  claim,  and  may 
afibrd  him  any  relief  touching  such  property  as  he  would  have 
been  entitled  to  if  the  proceedings  in  bankruptcy  had  never  been 
instituted.  (Payne  &  Bro.  v.  Able^  7  Bush,  344;  Stoddard  v. 
Locke,  43  Vt.  374.)    Ibid 367 

12.  Effect  of  discharqe  in  bankruptcy.— A  discharge  in  bank- 

ruptcy releases  the  bankrupt  from  all  debts  which  were  or  might 
have  been  proved  against  his  estate  in  bankruptcy,  and  may  be 
pleaded  in  bar  of  any  action  on  such  debts,  and  the  certificate  is 
conclusive  evidence  in  his  favor  of  the  fact  and  the  regularity  of 
the  discharge.    Thurmond  v.  Andrews  and  wife 400 

13.  Bankrupt  court  has  jurisdiction,  though  creditors  are 

not  notified. — ^Thb  failure  to  make  publication  and  give 
NOTICE  to  the  creditors,  as  provided  in  section  11  of  the  bankrupt 
act,  will  not  affect  the  jurisdiction  of  the  bankrupt  court.   lb.  400 

14.  AU  creditors,  whether  notified  of  the  proceeding  or  not,  are  concluded 

by  the  discharge,  unless  they  appear  in  the  court  granting  it 
within  two  years  thereafter  and  assail  it,  and  upon  legal  ground 
have  it  annulled.    Ibid 400 

15.  A   STATE  COURT   CAN   NEITHER   ANNUL   NOR    DISREGARD   A   DIS- 

CHARGE granted  by  a  court  of  bankruptcy  for  any  cause  that 
would  authorize  such  court  to  set  it  aside.    Ibid. 400 

BANKS— 

1.  The  charter  lien  of  a  bank  on  the  stock  of  its  debtor 

to  secure  his  debt  to  the  bank  is  a  lien  created  by  law,  and  is 
only  entitled  to  a  preference  similar  to  that  allowed  partnership 
over  individual  creditors.  German  Security  Bank,  Ac:  v.  Jeffer- 
son, Ac 326 

2.  General  creditors  must  be  made  equal. — In  such  case,  when 

the  bank  shall  have  applied  the  whole  of  the  proceeds  of  the 
bank-stock  to  the  payment  6f  the  debt  due  by  the  stockholder. 
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equity  demands  that  it  shall  be  postponed  until  the  general 
creditors  have  been  made  equal  out  of  the  general  estate,  and 
then  the  residue  will  be  distributed  pro  rata  among  all  the 
creditow.    Ibid 826 

8.  A 'bailee  of  deposits  fob  ACOO>moDATioir  is  required  to  ex- 
ercise only  such  diligence  and  care  in  the  preservation  of  the 
deposits  as  a  reasonably  prudent  person  generally  exercises  in  the 
care  and  preservation  of  his  own  property  of  like  nature,  and 
good  faith  in  the  selection  of  the  agents  to  whom  they  are 
intrusted.    Bay's  adm'rs  v.  Bank  of  Kentucky 844 

4.  When  bailee  of  deposit  is  not  liable  fob  fbaud  ob  felony 

OF  AQENT. — If  the  agent  of  the  bailee,  selected  in  good  faith, 
turns  aside  from  the  'passive  duty  of  preserving  the  deposit,  and 
appropriates  it  to  his  own  use,  the  bailee  can  not  be  made  to 
answer  for  his  fraud  or  felony  unless  prior  to  such  action  the 
bailee  had  reasonable  grounds  to  suspect  his  integrity.  (United 
Society  of  Shakers  v.  Underwood,  &c.,  9  Bush,  60^ ;  17  Mass. 
479;  2  Privy  Council,  817.)     Ibid 844 

5.  A  SPECIAL  DEPOSIT  of  money  was  made  with  the  branch  of  the 

Bank  of  Kentucky  at  Bowling  Green ;  and  afterward,  this  branch 
being  withdrawn  and  a  new  bank  established  at  the  same  place 
with  the  same  officers,  the  deposit  went  into  its  possession  and 
wa6  embezzled  by  its  cashier.    BM, 

That  the  depositor  should  have  been  notified  of  the  transfer ; 
yet  if  he  on  ascertaining  it  acquiesced  in  the  arrangement  before 
the  deposits  were  lost,  he  must  be  held  to  have  consented  either 
that  the  new  bank  should  hold  the  deposits  on  its  own  account  or 
as  the  agent  of  his  bailee. 

Unless  the  depositor  directly  or  by  implication  assented  to  or 
ratified  the  transfer  of  his  deposits  to  the  new  bank  prior  to  the 
loss,  the  Bank  of  Kentucky  must  bear  the  loss. 

If  the  deposits  were  transferred  to  the  new  bank  to  be  held  by 
it  as  the  agent  of  the  former,  and  the  depositor  assented  prior  to 
the  loss,  but  still  looked  to  the  former  bank  as  his  bailee,  such 
bailee  is  not  liable  for  the  loss  unless  occasioned  by  the  gross 
negligence  of  its  agent;  and  if  the  deposits  were  stolen  or 
fraudulently  misappropriated  by  the  cashier  of  the  new  bank,  the 
former  bank  is  not  liable,  unless  prior  to  the  time  they  were  so 
stolen  or  misappropriated  the  directors  of  the  new  bank,  or  some 
of  them,  had  reasonable  ground  to  suspect  the  integrity  of  tlie 
cashier. 
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If  the  depofiits  were  left  with  the  new  bank  to  be  held  in  its 
own  right,  and  the  depoeitor  directly  or  by  implication  consented 
thereto  before  the  ioasy  the  former  bank  was  released  from  all 
liability.    Ibid. ; 344 

BILLS  AND  NOTES— 

1.  The  renewal  op  a  note  by  the  same  parties  is  merely  a  change 

of  the  evidence  of  the  indebtedness,  and  does  not  extinguish  it,  or 
release  or  in  any  way  affect  a  pledge  made  to  secure  it.  Bank  of 
America  v.  McNeil 54 

2.  Statute  authorizing  assignment  of  notes  was  intended 

merely  to  oite  the  assignee  the  legal  title  and  a  remedy 
AT  LAW. — Section  6  of  chapter  22,  Revised  Statutes,  authorizing 
the  transfer  and  assignment  of  promissory  notes  so  as  to  vest  the 
assignee  with  the  legal  title,  and  reserving  all  equities  in  favor 
of  the  maker  before  notice  of  the  assignment,  does  not  give  to 
such  paper  any  of  the  negotiable  qualities  of  a  bill  of  exchange 
or  other  negotiable  paper;  nor  does  the  language  of  this  enact- 
ment, either  expressly  or  by  implication,  authorize  the  conclusion 
that  it  was  intended  to  go  further  than  to  afford  the  assignee  a 
'remedy  at  law,  and  to  invest  him  with  the  right  of  one  having 
the  legal  title.    Prftther,  &c.  v.  Weissiger,  &c 117 

8.  Effect  of  assignment  of  a- note. — An  assignee  of  a  promissory 
note,  acquiring  the  legal  title  for  a  valuable  consideration  without 
notice  of  the  existence  of  any  equity,  becomes  the  absolute  owner 
of  the  note  and  its  proceeds,  subject  only  to  the  defenses  the  maker 
has  or  may  acquire  before  notice  of  the  assignment.  Such  notes 
have  never  been  held  or  treated  in  this  state  as  commercial  paper. 
Ibid 117 

4.  If  an  assigned  note  is  ix>st  or  stolen,  whether  with  the  owner's 
name  indorsed  or  not,  he  can,  after  demand  and  refusal  of  the 
finder,  or  even  of  a  purchaser  from  the  latter  in  good  faith,  main- 
tain an  action  for  its  recovery  or  for  damages  for  its  conversion. 
Ibid 117 

6.  Placing  notes  upon  the  footing  of  bills  of  exchange. — 
There  is  no  law  which  authorizes  the  raising  to  the  dignity  of  a 
bill  of  exchange  a  mere  promissory  note  not  capable  of  being 
legally  discounted  or  negotiated  at  some  bank  or  place  at  which 
it  is  payable,  though  the  payee  may  have  sold  and  transferred  it 
by  assignment  to  an  incorporated  bank.  Campbell's  executor  v. 
Farmers'  Bank  of  Kentucky 162 


Digitized  by 


Googk 


780  INDEX.  [vol.  x. 

Bills  and  Notes. 


BILL8  AND  NOTES-(Oontinued.) 

6.  Note  payable  at  paxYATB  bank  caw  not  be  put  on  pootino 

OF  A  BILL. — The  charter  of  the  Farmers'  Bank  providing  that 
promissory  notes  made  payable  at  the  principal  office  of  that  bank, 
or  at  any  of  its  branches  "  or  any  other  bank,"  shall  be  placed 
on  the  footing  of  foreign  bills  of  exchange  if  indorsed  to  and 
discounted  by  the  Farmers'  Bank,  was  not  intended  by  the  use 
of  the  words  ** other  bank^*  to  embrace  any  other  than  incorporated 
or  legalized  banks.    Ibid 152 

7.  What  class  of  fbomissory  notes  discounted  in  bank  abe 

PLACED  ON  THE  FOOTING  OF  BILLS. — ^The  provision  in  the  charter 
of  the  Bank  of  Bowling  Green,  that  '*all  promissory  notes  and 
inland  bills  of  exchange  which  may  be  disconnted  and  owned  by 
said  bank  shall  be  and  are  hereby  put  upon  the  footing  of  foreign 
bills  of  exchange,''  should  be  taken  in  connection  with  the  gen- 
eral law  that  the  purchaser  of  a  mere  promissory  note  takes  it 
subject  to  all  the  defenses  that  could  be  made  to  it  in  the  hands 
of  the  payee  or  any  intermediate  assignor,  and  must  be  con- 
strued as  not  intended  to  apply  to  promisi$ory  notes  that  are  not 
negotiable,  but  only  to  those  made  negotiable  and  payable  in  bank 
Payne  v.  Bank  of  Bowling  Green 176 

8.  Warehousemen's  beceipts  are  transferable  by  indorsement  in 

blank  or  by  special  indorsement,  and  with  like  effect  and  remedy 
BB  bills  of  exchange.  (Act  of«1869.)  Green baum  Bros.  &  Co.  v. 
Megibben 419 

9.  WHEBE  the  HOLDEB  of  a  BILL  OF  EXCHANGE  ALTERS  THE  GEN- 

ERAL ACCEPTANCE  thereof  by  the  addition  of  a  place  of  payment 
the  instrument  is  thereby  rendered  void,  and  can  not  be  made  the 
foundation  of  an  action  against  any  of  the  parties  to  it,  except 
such  as  may  have  consented  to  the  alteration.  (Burchfield  v. 
Moore,  8  Ellis  <&  Bl.  688;  25  £ng.  Law  and  £q.  Bep.  128;  Oakey 
y.  Wilcox,  8  How.  Miss.  880;  2  Parsons  on  Notes  and  Bills,  548.) 
Whitesides  v.  Northern  Bank  of  Kentucky 501 

10.  7%e  answer  of  an  indorser  in  an  action  on  the  bill,  setting  up  an 

alteration  in  the  bill,  need  not  aver  that  neither  he  nor  the  ac- 
ceptor ratified  the  alteration  before  the  bill  became  due,  and  on 
demurrer  to  the  answer  no  inference  un&vorable  to  the  indoraer 
can  be  drawn  from  the  fact  that  the  acceptor  is  making  no  defense 
to  the  action.    Ibid 501 

11.  Figures  in  the  margin  of  a  bill  of  exchange  are  merely  a 

memorandum  for  convenience,  and  form  no  ]>art  of  it,  and  an 
alteration  in  them  without  the  consent  of  the  drawer,  making 
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them  conform  to  the  body  of  the  instrument^  will  not  vitiate  the 
bill.  But  if  a  bill  la  signed  in  blank,  with  figures  in  the  margin 
indicating  the  amount  to  be  filled  in  the  blank,  they  will  be  re- 
garded as  material  as  to  any  holder  with  knowledge  of  the  facts. 

Parol  evidence  is  not  admissible  to  show  that  the  sum  in- 
tended was  that  stated  in  the  margin,  instead  of  that  in  the  body. 
(Smith  V.  Smith,  1  R.  I.  898;  Henderson  v.  Bondurant,  89  Mo.; 
1  Parsons  on  Bills,  28.)    Woolfolk  v.  Bank  of  America. 604 

12.  A  BONA  FIDE  HOLDER  OF  A  NEGOTIABLE  INSTBUHENT  FOB  VALUE, 

WITHOUT  NOTICE  of  facts  which  impeach  its  validity  between 
antecedent  parties,  if  he  takes  it  under  an  indorsement  made 
before  it  became  due,  holds  it  unaffected  by  those  facts,  and 
may  recover  thereon,  although  as  between  antecedent  parties  the 
transaction  may  be  invalid.  (Swifl  v.  Tyson,  16  Peters,  1;  (Good- 
man V.  Simonds,  20  How.  367.)     Ibid 504 

18.  Negligence  in  taking  bill. — The  title  of  a  holder  of  a  bill  for 
value  is  not  defeated  by  proof  that  he  was  negligent,  or  even 
grossly  negligent,  in  taking  the  note  or  bill,  and  that  he  omitted 
to  make  inquiries  that  common  prudence  dictated.  (2  Parsons 
on  Bills  and  Notes,  279.)    Ibid 604 

14.  HOLDEE  IS  AFFECTED  BY  DEFECTS  APPEARING  ON  FACE  OF  THE 

BILL. — Where  the  bill  on  its  face  shows  that  the  title  is  in  an- 
other than  the  party  presenting  it,  or  is  overdue,  or  has  been 
protested  for  non-payment,  or  material  parts  of  the  paper  altered, 
erased,  or  obliterated  and  other  words  supplied,  the  paper  dis- 
honoring itself,  the  party  taking  it  must  make  inquiry  or  abide 
the  loss,  if  it  should  appear  that  the  bill  was  mutilated  or  changed 
without  the  consent  of  the  parties  to  it. 

Whether  such  defects  appear  on  the  face  of  the  bill  is  more  a 
question  of  law  than  fact,  and  when  there  is  nothing  on  the  face 
of  the  paper  to  give  such  notice  the  court  should  not  present  such 
issue  to  the  jury    Ibid 604 

16.  Alteration  of  bill  renders  it  invalid. — If  a  bill  is  com- 
plete, any  alteration  in  a  material  part  without  the  consent  or 
authority  of  the  parties  to  it  renders  it  invalid  in  the  hands  of  an 
innocent  holder,  as  well  as  one  who  takes  it  with  knowledge  of  the 
fraud.    (Chitty  on  Bills,  100 ;  2  Pareons  on  Bills,  580.)    Ibid..  604 

16.  Bills  signed  in  blank. — But  when  blanks  are  left  the  party  who 
is  so  confiding  as  to  affix  his  signature  to  such  paper,  investing 
those  for  whose  accommodation  it  is  made  with  power  to  fill  the 
blanks,  as  well  as  the  opportunity  to  practice  fraud,  must  Buffer 


Digitized  by 


Googk 


782  INDEX.  [vol,  x. 

Bills  and  Notes— Bonds. 

BILLS  AND  NOTES— (Continued.) 

the  loss  rather  than  an  innocent  holder.    (Whitesides  y.  Northern 

Bank  of  Kentucky,  10  Bush,  50L)    Ibid, 604 

17.  A  PARTY  SEEKING  TO  ESCAPE  LIABILITY  must  allege  and  prove 
a  knowledge  of  the  facta  constituting  the  fraud  on  the  part  of 
the  holder;  that  is,  such  facts  as  would  satisfy  one  of  ordinary 
prudence  and  judgment  of  the  infirmity  in  the  bill.  Evidence 
that  the  holder  had  knowledge  of  facts  that  should  lead  to  an 
inquiry  by  which  the  fraud  might  be  ascertained  is  inadmissible. 
Ibid 604 

BILLS  OF  EXCEPTIONS— 

1.  The  written  statement  in  a  bill  op  exceptions  op  the  tbbti- 

hony  op  the  deceased  witness  on  the  pormeb  trial  is  not 
ADMISSIBLE  in  a  criminal  prosecution  as  evidence  of  the  sub- 
stance of  that  testimony,  being  in  violation  of  the  constitutional 
right  of  the  accused  to  meet  the  witnesses  face  to  face.  (Kentucky 
Constitution,  sec.  12,  art.  13.)    Kean  v.  Commonwealth 190 

2.  The  substance  op  the  testimony  op  a  deceased  witness  may 

BE  proved  by  persons  WHO  WERE  PRESENT  AT  THR  PORMER 

TRIAL  and  heard  the  statements  of  the  witness,  if  they  can  re- 
member and  state  the  substance  of  all  his  testimony.    Ibid,..  190 

8.  But  evidence  in  a  bill  of  exoepUona  may  be  read  in  a  civil  action  when 
the  witness  is  dead  and  a  retrial  has  been  ordered.    I  bid 190 

4.  The  time  por  filing  a  bill  op  exceptions  is  reckoned  prom 
the  overruling  of  the  motion  for  a  new  trial,  and  not  from  the 
rendition  of  the  judgment  on  the  verdict,  and  the  court  has  no 
power  pending  the  motion  for  a  new  trial  to  prescribe  the  time 
within  which  the  bill  of  exceptions  shall  be  filed.  Harper  v. 
Harper 447 

BONDED  WAREHOUSES— (See  Warehoueemm.) 

BONDS— 

1.  A  corporation  may  maintain  an  action  on  the  bond  of  one  of  its 

officers.    Graves,  &c.  v.  The  Lebanon  National  Bank 28 

2.  The  acceptance  of  a  bond  may  be  presumed  from  the  acts  of  the 

parties.     Ibid, ', 23 

8.  Sureties  in  the  bond  are  released  because  of  the  concealment  of  facts 

from  them.    Ibid, 23 

4.  The  legal  presumption^  where  a  bond  bears  no  other  date  than  "  The  — 

day  of ,  1869,"  is  that  it  did  not  become  binding  on  the 

bondsmen  until  the  last  day  of  that  year.     Ibid 28 
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5.  The  obligation  of  thb  bokd. — Where  the  sureties  in  the  official 

hond  of  a  bank  cashier  covenant  that  he  will  perform  the  duties 
of  his  position,  and  account  for  all  moneys  and  other  valuables 
that  may  pass  through  his  hands,  no  failure  of  duty  thereafter  on 
the  part  of  the  directors  short  of  actual  fraud  or  bad  faith  can 
be  deemed  sufficient  to  exonerate  them  from  its  performance. 
Ibid. 23 

6.  Official  bond. — Every  bond  executed  by  a  sheriff  in  obedience 

to  law  by  which  his  sureties  undertake  that  he  shall  discharge  a 
public  duty  imposed  upon  him  by  law,  as  sheriff,  is  an  official 
bond.  (Commonwealth  v.  Adams,  8  Bush,  41.)  Anderson,  &c. 
V.  Thompson,  Ac 182 

7.  The  burett  in  a  supersedeas-bond  is  liable  to  the  surety  in  the 

replevin-bond.     Eellar  v.  Williams. 216 

BRIDGES  OVER  WAT£R-<x>nBBE8  between  adjoining  Counties— 

1,  The  county  court  of  one  county  can  not  compel  the  county 
court  of  an  adjoining  county  to  take  steps  or  provide  means  to 
construct  a  bridge  between  the  two  counties. 

Both  €OunHe$  having  a  unity  of  interegt  in  the  building  of  a 
bridge,  each  should  contribute  to  its  erection,  and  each  should 
have  a  voice  as  to  the  necessity  and  expediency  of  making  the 
expenditure. 

When  the  two  covnHet  differ  upon  the  question  of  expediency, 
and  the  county  court  of  one  refuses  to  act,  the  circuit  court  of 
that  county  is  made  the  arbiter  between  them.  (Revised  Statutes, 
chap.  84,  sees.  80-85.) 

The  dreuU  judge  heing  upon  the  ground^  and  knowing  the 
wants,  necessities,  and  financial  condition  of  each  county  and 
its  inhabitants,  his  judgment  is  entitled  to  great  weight  and  is 
affirmed  in  this  case.  Garrard  Ck>unty  Court  v.  Boyle  County 
Court 208 

XJAPIAS  PRO  FINE-^ 

1.  A  oapioM  pro  fine  or  other  final  process  may  be  issued  by  a  justice 
to  enforce  a  judgment  in  favor  of  the  commonwealth.  (Sec.  15, 
art  12,  chap.  88,  Revised  Statutes.)    Ayars,  Ac  v.  Cox 201 

CEMETERIES- 
1.  A  CEBfETERY  OR  GRAVEYARD  can  Dot  be  Subjected  to  sale  to  pay 
for  improvements  on  streets   adjacent  thereto.     Louisville  v. 
Nevin,  Ac 549 
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CEMETERIES— (Continued.) 
2.  The  chancellor  will  not  decree  that  to  be  vM  which  can  not  be  law- 
fully uued  for  the  ordinary  purposes  to  which  property  of  a  like 
character  is  commonly  applied,  especially  when  there  is  no 
imaginable  beneficial  use  to  which  it  can  be  put  by  the  purchaser 
that  would  not  subject  him  to  punishment  under  the  penal 
statutes  of  the  state.     Ibid 549 

8.  The  chancellor  properly  re/tued  to  sell  a  graveyard  which  was  filled 
with  graves,  and  thereby  rendered  useless  for  any  other  purpose 
than  as  a  resting-place  for  the  dead.  The  purchaser  could  make 
no  use  of  it  without  violating  the  statute  punishing  the  desecra- 
tion of  graves.    Ibid 549 

CHURCHES  AND  CHURCH  PROPERTY— 

1.  Chuboh  property,  trusts  akd  trusters  of. — A  lot  of  ground 

in  Danville  with  a  church  thereon  was  conveyed  in  1858  for  a 
consideration  to  certain  persons  "  in  trust  for  the  use  and  benefit 
of  the  colored  members  of  the  Methodist  Episcopal  Church 
South,  according  to  the  rules  and  discipline  which  from  time  to 
time  may  be  agreed  upon  and  adopted  by  the  ministers  and 
preachers  of  said  church  at  their  general  conference ;  and  in 
further  trust  and  confidence  that  they  shall  at  all  times  forever 
hereafter  permit  such  ministers  and  preachers  belonging  to  said 
church,  as  shall  from  time  to  time  be  duly  authorized  by  the 
general  conference  of  the  ministers  and  preachers  of  said  church, 
or  by  the  annual  conference  authorized  by  the  said  general  con- 
ference, to  preach  and  expound  God's  holy  word  therein.'* 

Held,  that  this  conveyance  was  for  the  sole  use  of  the  colored 
members  of  the  Methodist  Episcopal  Church  South,  and  no  one 
not  answering  this  description  is  entitled  to  have  the  trust 
enforced.  If  all  such  beneficiaries  have  ceased  to  be  members 
of  that  church  organization,  neither  trustees  appointed  by  that 
church  nor  any  one  else  can  enforce  the  trust.  Newman,  &c.  v. 
Proctor,  Ac 818 

2.  Having  allowed  the  colored  members  to  withdraw  without  objec^ 

tion,  and  having  ratified  that  withdrawal  by  ceasing  to  treat 
them  any  longer  as  members  of  their  church,  and  having  no 
longer  any  members  answering  the  description  in  the  deed,  the 
Methodist  Episcopal  Church  South  at  Danville,  and  the  confer- 
ences of  which  it  is  a  constituent,  have  lost  for  the  time  at  least 
all  right  over  the  property.    Ibid 818 

8.  Members  of  the  local  sooiett  the  benefigiaries. —The 
right  to  the  church  edifice  can  only  be  asserted  through  and  tot 
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CHUKCHES  AND  OMUKOH  PROPEKTY— (Cantmned.) 

the  benefit  of  a  local  aeoiety,  or  for  the  henefit  of  ooloied  mem- 
bera  belonging  to  a  local  society,  in  oonnection  with  the  Methodist 
Episcopal  iChurch  South.  The  members -cf  this  church  at  large, 
WbeAber  white  or  colored,  not  belonging  io  a  local  society  can 
have  no  use  of  the  local  premises  but  through  lihe  instrumen- 
tality of  a  local  society,  and  by  means  of  the  subordination  of 
the  local  use  to  the  laws  and  authority  of  the  church  at  large. 
(Gibson  y.  Armstrong,  7  B.  Hon.  490.)    IbUL 818 

CIBCUIT  COURTS— 

1.  The  tebm  of  office  of  trtjbteb  of  the  jvKt^TwsrD  can  not 

exceed  four  years,  and  he  can  not  act  as  such  officer  by  virtue 
of  his  original  appointment  and  qualification  after  the  expiration 
of  the  term.    Off^  v.  Opmmonwealth ^.  212 

2.  A  SPECIAL  TERM  OF  A  CIRCUIT  COURT  may  be  held  by  the  judge 

of  another  circuit  appointed  and  oommissioned  by  i&e  governor 
for  that  purpose.    Baker  t.  Commonwealth 592 

CaniES~(See  Towns  and  CUie$.) 

CLERICAL  MISPRISION— 

1.  If  JUDGMENT  IS  RENDERED  AGAINST  A  DEFENDANT  NOT  SUMMONED 

IN  THE  COUNTY  where  the  action  is  brought  before  one  is  or  can 
'be  rendered  against  a  defendant  summoned  in  that  county,  it  will 
be  rendered  before  the  action  stands  for  trial,  and  will  be  deemed 
a  clerical  misprision.  (Civil  Code,  section  678.)  Duckworth  v. 
Lee 51 

coLLEcrmo  officers— 

1.  PaSNALTIES  AGAJNSl*  DEFAULTING  COLLECTORS.— SeC.  6,  article  11, 

chapter  92,  of  the  Greneral  Statutes,  providing  that  judgments  on 
motions  against  collecting  officers  ''  shall  be  for  the  principal  due, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from  the  first 
day  of  June  preceding,  and  until  .j>aid,'^  means  that  the  interest 
shall  be  computed  from  the  first  day  of  the  June  preceding  the 
time  when  the  money  sought  to  be  recovered  ought  to  have  been 
paid  into  the  treasury,  the  interest  being  in  the  nature  of  a  pen- 
alty for  the  failure  to  pay  at  a  time  fixed  by  law.  Samuels,  &c. 
V.  Commonwealth 491 

COLLECTOR  OF  BACK  TAXES— 

1.  Appointment  of  collector  of  back  taxes.— The  act  of  February 
26,  1878,  authorizing  <Hhe  county  judge  of  the  Jefferson  County 
Vol.  X.— 51 
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OOLLECTOB  OF  BACK  TAXES— (Continued.) 

Court"  to  appoint  a  collector  of  back  taxes  for  the  county  of  Jef- 
ferson, vested  in  the  judge  of  the  county  court  and  not  the  court 
the  power  to  make  the  appointment,  and  no  memorandum  on  the 
order-book  of  the  court  of  the  appointment  was  necessary.  Hoke 
V.  Field '. 144 

COMMITMENT— 

1.  Air  OBDER  OF  OOHIOTICENT  OF  A  PRIBOKEB  TO  JAIL  should  State  the 

cause  of  commitment  and  the  length  of  time  he  is  to  be  held;  but 
such  a  failure  in  this  case  was  an  error  of  judgment  on  the  part 
of  the  officer  making  the  order.    Avars,  &c.  v.  Cox 201 

COMMON  SCHOOI^— 

1.  The  benefits  obowino  out  of  our  state  oohhon-school  fukd 

AND  system  ABE  NOT  "  FBIYILEQES  OB  IMMUNITIES  OF  CITIZEN'S 

OF  THE  United  States." — ^The  power  of  the  states  to  establish 
and  maintain  systems  of  common  schools,  to  raise  money  for  that 
purpose  by  taxation,  and  to  govern,  control,  and  regulate  such 
schools  when  established,  is  one  of  the  "  powers  not  delegated  to 
the  United  States  by  the  constitution  nor  prohibited  by  it  to  the 
states,"  and  is  reserved  to  the  states  respectively,  or  to  the  people. 
Marshall  v.  Donovan,  &c 681 

2.  A  PABTY  must  be  feejudiced  by  the  enforcement  of  a  statute  or 

the  courts  will  not  listen  to  his  objection  to  its  constitutionality. 
(Cooley's  Constitutional  Limitations,  164.)    Ibid. 681 

8.  Taxation  fob  school-fubposes  may  be  constitutionally  imposed, 
and  one  receiving  his  full  share  of  the  benefits  and  advantages  of 
the  school-system  will  not  be  heard  to  complain  that  the  legis- 
lative power,  as  exercised  in  the  expenditure  of  the  school-fund, 
is  unwarranted.  (8  Cowen,  543;  56  Penn.  859;  22  Grattan,  857.) 
Ibid.. 681 

4.  Taxation  must  be  equal. — In  general  taxation  to  be  constitu- 

tional must  be  as  nearly  as  practicable  equal  and  uniform ;  but 
there  are  exceptions,  as  where  the  benefits  are  special  and  peculiar, 
in  which  case  those  alone  who  receive  the  benefits  are  made  to  pay 
the  tax.     Ibid 681 

5.  ff  the  negroes  were  taxed  for  school^purposes  and  the  money  was  ex- 

pended for  the  exclusive  benefit  of  the  whites,  the  taxation  would 
be  unconstitutional,  and  might  be  successfully  resisted  by  the 
negroes ;  but  that  fact  would  not  render  the  school-laws  uncon- 
stitutional as  to  the  whites.    Ibid 681 
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CX>MMON  SCH00L8-(Ck>n1aniied.) 
6.  Vote  ttpok  a  sohool/tax  not  an  elbction.— The  aaoertainment 
of  the  will  of  the  people  of  a  district  in  relation  to  a  tax  pro- 
posed to  be  levied  for  school-pnrpoees,  under  the  act  of  March 
11, 1878,  is  not  an  election,  but  merely  the  action  of  the  agency 
selected  by  the  legislatare  to  determine  when  and  to  what 
extent  the  conditional  statute  shall  become  operative  in  the 
district    IbUL 681 

OONFESSIONS- 

1.  Pboop  op  C0NPE88I0N— Entire  oonveesation.— If  a  part  of  a 

conversation  is  relied  on  as  proof  of  a  confession  of  crime,  the 
accused  has  the  right  to  lay  before  the  court  all  that  was  said  in 
the  conversation  relative  to  the  matter  in  issue,  and  is  not  con- 
fined to  that  portion  which  is  merely  explanatory  of  the  part 
already  proved  against  him.  (1  Greenleaf  on  Evidence,  218.) 
Berry  v.  Commonwealth 16 

2.  ITie  tettimony  of  a  wUnesB  called  to  prove  a  eof^e^^ 

evidence^  if  he  does  not  remember  all  the  conversation,  or  at  least 
the  substance  of  all  that  was  said  at  the  time  on  the  subject. 
Ihid 15 

CONSTOERATION— 

1.  The  plea  op  no  consideration  for  a  written  obligation  does  not 

cast  the  burden  of  proving  the  consideration  upon  the  plaintiffi 
(Budd  V.  Hanna,  4  Mon.  581 ;  Taylor  v.  Ashby,  2  J.  J.  Marsh. 
415.)  Trustees  Kentucky  Female  Orphan  School  v.  Fleming, 
executor,  &c 284 

2.  A  PROMISSORY  note    GIVEN  FOR  A  DONATION   INTENDED   TO   BE 

HADE  TO  A  CHARITABLE  INSTTTUTION  IS  OBLIGATORY  where  itS 

trustees  are  authorized  by  its  charter  to  receive  such  donation, 
and  are  required  to  apply  the  fund  to  the  charitable  purpose  of 
the  institution;  this  obligation  on  their  part  being  a  sufficient 
consideration  to  uphold  the  promise  to  pay.  (Collier  v.  Baptist 
Education  Society,  8  B.  Mon.  68.)     Ibid. 234 

CONSTITUTIONAL  LAW— 

1.  An  act  requiring  county  OOURT  to  SUBSCRIBB  for  STOCK  IN 
A  RAILROAD  COMPANY  IN  BBHALP  OP  A  PRECINCT  THROUGH 
WHICH  THE  RAILROAD  PASSES  18   SUSTAINED. — ^Tho   act  of   the 

legislature  required  the  county  court  to  subscribe  for  a  certain 
number  of  shares  of  capital  stock  of  the  railroad  company  in 
behalf  of  a  certain  precinct  in  the  county,  and  to  issue  in  pay- 
ment therefor  the  coupon  bonds  of  that  precinct.    The  preamble 
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of  the  wit  reolteB  that  it  was  passed  upon  the  petition  of  a 
matjorfty  of  the  votera  and  tax-payen  in  the  precinct.  Held,  that 
the  act  waa  oonstituttonal,  and  that  no  case  for  an  iigunction 
a^nst  the  subscription  was  made  out.  Allison,  ftc.  v.  Louis- 
ville, Hanod's  Greek  A  Westport  Railway  Company - 1 

2.  !PBEAltfBLB  IN  THE  ACT  is  held  to  be  at  least  prima  fade  evidence 
cff  the  fact  set  forth  in  the  preamble.    Ibid 1 

8.  Vested  rights. — The  legislature  may  create  corporations,  and  in 
•consideration  of  their  assuming  liabilities  and  duties  grant  them 
rights  and  privileges  that  no  legislation  can  afterward,  without  the 
consent  of  the  parties  interested,  impair  or  diminish.  Louisville, 
Cincinnati  &  Lexington  Railroad  Co.  v.  Commonwealth 43 

'4.  The  TA3CIKG  POVTEE  OP  THE  STATE,  being  of  vital  importance  and 
an  essential  attribute  of  sovereignty,  is  never  presumed  to  be 
relinquished  unless  an  intention  to  relinquish  is  repressed  in 
olear  and  unambiguous  terms.  (Bradley  v.  MoAtee,  7  Bush, 
667.)    Ibid 48 

6.  The  TrfiGlSLATtTBE  HAD  THE  CONSTrTUTIOKAL  EIGHT  TO  PAB8  THE 

AOT  OF  Fbbruaby  20,  1864,  changing  the  mode  of  assessing  and 
taxing  the  railroads  in  the  state,  and  repealing  all  laws  and  charter 
provisions  in  conflict  with  it,  unless  it  be  in  cases  where  the  state 
had  expressly  relinquished  the  right  of  taxation  in  consideration 
of  some  public  benefit.     Ibid 48 

6.  Ameendmektb  to  charter  of  oorporations  acting  under 

AUTHORITY  OF  TWO  STATES. — Although  corporations  created  by 
one  state  can  exercise  no  corporate  powers  within  the  limits  of 
another  state  without  the  consent  of  the  latter,  when  that  consent 
is  obtained  the  fact  that  an  amendment  to  the  charter  of  the  cor- 
poration by  the  state  creating  it  is  in  conflict  with  some  law  or 
constitutional  provision  of  the  state  licensing  the  corporation  to 
exercise  certain  powers  within  its  limits  can  not  destroy  the 
validity  of  the  amendment.  City  of  Covington  v.  Covington 
&  Cincinnati  Bridge  Company 69 

7.  Rights  where  charter  enacted  in  one  state  and  confirmed 

IN  another. — The  legislature  of  Kentucky  incorporated  a  com- 
:piiny  with  the  UAual  corporate  powers,  the  object  of  which  was 
the  erection  of  a  bridge  across  the  Ohio  River  at  Covington,  but 
withheld  the  power  of  organization  until  the  Ohio  legislature 
should  confirm  the  act  of  incorporation,  which  was  afterward 
done.  Held,  that  the  state  of  Kentucky  had  the  power  to  create 
such  corporation,  with  the  right  to: exercise  in  this  state  any 
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powers  not  in  violation  of  the  state  or  Federal  constitntion,  and 
it  was  essentially  a  Kentucky  corporation. 

The  action  of  the  legislatures  of  the  two  states  with  reference 
to  the  charter  created  no  compact  or  i^reement  hy  which  like 
legislation  must  be  obtained  from  each  state  before  any  amend- 
ment can  be  made  to  the  original  charter,  or  additional  power 
given  to  the  corporation.    (12  Wallace,  65.)    Ibid 69 

8.  Constitution ALiTY  of  the  act. — ^The  dissolution  of  attachments 

in  state  courts  by  operation  of  the  bankrupt  act  in  no  sense  im- 
pairs the  obligation  of  a  contract,  the  attachment  lien  being 
secured  by  legal  diligence,  and  not  by  contract.  Nor  where  the 
right  to  attach  was  acquired  after  the  bankrupt  law  went  into 
effect  was  any  vested  right  divested.  Bteink  of  Columbia  v.  Over- 
street,  Ac 148 

9.  Federal  laws  binding  on  state  courts. — All  laws  of  Congress 

enacted  pursuant  to  the  powers  delegated  to  it  by  the  Federal 
Constitution  are  binding  as  well  upon  the  state  as  the  Federal 
courts,  and  the  state  courts,  if  not  bound  to  administer  Federal 
laws,  must  respect  all  rights  acquired  under  them.    Ibid 148 

10.  Constitutional  law.— The  act  of  February  18,  1854,  entitled 

"An  act  to  provide  for  the  appointment  of  special  judges  of  the 
county  court  and  police  or  city  courts,"  and  which  contains  a 
provision  for  holding  special  terms  of  county  courts,  is  not  within 
the  inhibition  of  the  constitution,  that  an  act  shall  relate  to  but 
one  subject,  which  shall  be  expressed  in  the  title.  Jacobs'S  adm'r 
V.  Louisville  &  Nashville  Kailroad  Company 263 

11.  Remedial  statutes  constitutional. — A  statute  which  merely 

affords  the  means  of  enforcing  a  right  may  be  applied  to  actions 
existing  at  the  time  it  became  a  law  without  affecting  vested 
rights.  (4  How.  145;  1  Barb.  648;  6  Seld.  374;  Cooley's  Consti- 
tutional Limitations,  288.)  Broaddus's  devisees  v.  Broaddus's 
heirs 299 

12.  An  act  embracing  more  than  one  subject  in  its  title  and  also 

in  the  body  of  the  act  is  wholly  unconstitutional  and  void. 

The  act  approved  March  2,  1863  (Myers's  Supplement,  p.  29, 
and  also  printed  as  an  amendment  tf)  section  847  of  the  Civil 
Code),  entitled  "An  act  regulating  appeals  firom  justices'  and 
police  courts,  and  officers  of  the  quarterly  court,"  has  two  sub- 
jects expressed  in  its  title,  and  the  body  of  the  act  also  relate^  to 
two  subjects,  to  wit,  "appeals"  and  "officers  of  the  quarterly 
court,"  and  therefore  the  whole  of  said  act  is  unconstitutional 
and  void.    Hind  v.  Rice 628 


Digitized  by 


Googk 


790  INDEX.  [VOL.  x 

Conetitutional  Law. 

OONSnTUnONAL  LAW— (ContinuecL) 

18.  The  ooubts  will  kot  pass  upon  a  ooKsnnnTOirAx  Quanrov 
and  decide  a  statute  invalid  unless  a  decision  upon  that  very  point 
is  necessary  to  the  determination  of  the  cause.  (Cooky's  Con- 
stitutional Limitations,  160, 163;  19  Ind.  287;  9  Ohio  8t.  873.) 

AU  doubts  a»  ta  the  eonUUuUonalUy  of  an  enaetment  will  be  re- 
Bolyed  in  favor  of  its  validity,  and  it  will  be  upheld  unless  clearly 
unconstitutional.  (McReynolds  v.  Smallhouse,  8  Bush,  447;  9  R 
Hon.  518.)  Cumberland  &  Ohio  Railroad  Company  v.  Barren 
County  Court 604 

14.  Negboes  webe  not  cttizeks. — Prior  to  the  adoption  of  the  foui^ 
teenth  amendment  to  the  Federal  constitution  negroes  were  not 
citizens  of  the  state  or  of  the  United  States,  nor  could  they 
become  citizens  under  the  then  existing  laws.  Marshall  v. 
Donovan,  &c 681 

16.  The  thietebnth  amendment  abolished  slavery,  but  left  the  nepo 
under  all  his  former  disabilities,  and  with  no  political  rights  ex- 
cept such  ajB  the  various  states  might  see  proper  to  permit  him  to 
enjoy.    Ibid 681 

16.  The  primary  object  of  the  fourteenth  amendment  was  to 

elevate  the  negro  to  a  political  status  he  had  not  theretofore  oc- 
cupied without  affecting  to  any  extent  any  of  the  existing  rights, 
privileges,  immunities,  or  advantages  of  the  white  race  then 
secured  by  law  and  by  the  state  and  the  Federal  constitutions. 
Ibid 681 

17.  The  benefits  growing  out  of  our  state  common^school  fund 

AND  system  are  NOT  "PRIVILEGES  OR  IMMUNITIES  OF  CmZENS 

OF  THE  United  States" — The  power  of  the  states  to  establish 
and  maintain  systems  of  common  schools,  to  raise  money  for  that 
purpose  by  taxation,  and  to  govern,  control,  and  regulate  such 
schools  when  established,  is  one  of  the  "  powers  not  delegated  to 
the  United  States  by  the  constitution  nor  prohibited  by  it  to  the 
states,"  and  is  reserved  to  the  states  respectively,  or  to  the  people. 
Ibid 681 

18.  A  PARTY  MUST  BE  PREJUDICED  by  the  enforcement  of  a  statute  or 

the  courts  will  not  listen  to  his  objection  to  its  constitutionality. 
(Cooley's  Constitutional  Limitations,  164.)    Ibid. 681 

19.  Taxation  for  school-purposes  may  be  constitutionally  imposed, 

and  one  receiving  his  full  share  of  the  benefits  and  advantages 
of  the  school-system  will  not  be  heard  to  complain  that  the  legis* 
lative  power,  as  exercised  in  the  expenditure  of  the  school-fund, 
is  unwarranted.  (8  Cowen,  543;  66  Penn.  369;  22  GratUn,  867.) 
Ibid 681 
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CONSTITUTIONAL  LAW--<Contiiiiied.) 

20.  Taxation  must  be  bqt7AL.— In  general  taxation  to  be  constitu- 

tional must  be  as  nearly  as  practicable  equal  and  uniform ;  but 
there  are  exceptions,  as  where  the  benefits  are  special  and  peculiar, 
in  which  case  those  alone  who  receive  the  benefits  are  made  to  pay 
the  tax.    Ibid 681 

21.  If  the  negrocB  were  taxed  for  echootrpurpoeee  and  the  money  was  ex- 

pended for  the  exclusive  benefit  of  the  whites,  the  taxation  would 
be  unconstitutional,  and  might  be  sucoeasfuUy  resisted  by  the 
negroes;  but  that  fact  would  not  render  the  school-laws  uncon- 
stitutional as  to  the  whites.    Ihid. 681 

22.  Vote  upon  a  bchooi>tax  not  an  blection.— The  ascertainment 

of  the  will  of  the  people  of  a  district  in  relation  to  a  tax  pro- 
posed to  be  levied  for  school-purposes,  under  the  act  of  March 
11, 1878,  is  not  an  election,  but  merely  the  action  of  the  agency 
selected  by  the  legislature  to  determine  when  and  to  what 
extent  the  conditional  statute  shall  become  operative  in  the 
district    Ibid. 681 

28.  8wh  itatutet  are  conetUutianal,  though  they  depend  for  their  final 
effect  upon  the  discretionary  acts  of  individuals  or  others.  (Slack 
V.  Maysville  &  Lexington  B.  B.  Co.,  18  B.  Hon.  25.)    Ibid.,.  681 

24.  The  depriyation  of  the  right  to  hold  office  is  a  punish- 
ment, and  the  provision  in  section  20  of  article  8  of  the  state 
constitution  for  depriving  persons  guilty  of  dueling  of  the  right 
to  hold  office  was  intended  as  a  punishment.  Commonwealth  v. 
Jones. 725 

26.  Section  20,  artide  8,  of  the  etate  e(m»Hitaianf  is  of  itself  a  perfect 
statute,  and  any  one  violating  its  provisions  may  be  indicted, 
tried,  and  convicted,  and  by  the  judgment  of  the  court  be 
deprived  of  the  right  to  hold  any  office  of  trust  or  profit,  inde- 
pendent of  any  legislative  action  on  the  subject    Ibid 725 

26.  Contesting  election  board  has  no  power  to  enter  into  an 

origincd  inquiry  as  to  whether  the  perwn  eketed  hae,  by  a  violation  of 
the  conatiiutional  provieione  in  regard  to  dudingi'eubfeeted  Mnuelf  to 
be  deprived  of  the  right  to  hold  office;  nor  upon  their  own  convic- 
tion as  to  his  guilt  to  adjudge  him  not  entitled  to  the  office,  and 
thereupon  to  declare  it  vacant 

The  legislature  could  not  constitutionally  have  conferred  such 
power  on  a  board  or  tribunal  composed  of  executive  officers. 
Ibid 726 

27.  The  action  of  the  eonteeting  board  vntMn  the  Umite  of  ite  jurisdiction 

ii  final  and  eondusive  as  well  on  the  courts  as  on  other  departments 
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CONSTITUTIONAL  LAW— (Oontiinied.) 

of  the  government;  But  when  coartB  are  ealled  on  to  enforce 
the  judgments  of  the-  board,  of  to  punish  those  who  disobey  its 
mandates,  they  have  the  power  to  inquire  into  and  determine  its 
jurisdiction  in  the  particular  case.    Ibid ^ 725 

28.  The  canteUmg  board  has  jurMieHen  to  investigate  and  determine 

finally  and  conclusively  whether  the  person  elected  possesBes  each 
and  all  of  the  qualifications  prescribed  by  tiie  constitution,  and 
whether  there  are  present  any  of  the  disqualifications  imposed 
by  it.    Ibid, 725 

29.  ExBCunvE  and  judicial  powbbb.— It  is  diiBcult  to  draw  the 

exact  line  of  demarkation  between  executive  and  judicial  powef^ 
and  more  so  to  define  with  accuracy  how  fai  executive  officers  in 
the  discharge  of  executive  or  ministerial  duties  may  bind  the 
other  departments  of  government  by  the  exereise  of  ^nan-judicial 
functions. 

But  where  the  inquiry  to  be  made  iwoohfe^  quegHong  of  law  a*  well 
a$  factf  where  it  afiects  a  legal  right,  and  the  decision-  may  result 
in  terminating  or  destroying  that  right,  the  power  to  be  exercised 
and  the  duties  to  be  discharged  are  essentially  judicial,  and  such 
as  can  not  be  constitutionally  delegated  to  or  imposed  upon  execu- 
tive officers.     Ibid, 725 

80.  This  wori>8  **qualificatiof8"  and  "qualified"  are  used  in 

the  state  constitution  in  their  most  comprehensive  sense  to  signify 
not  only  the  circumstances  that  arc  requisite  to  rcnder  a  citizen 
eligible  to  office  or  that  entitle  him  to  vote,  but  also  to  denote 
an  exemption  from  all  legal  disqualifications  for  either  purpose. 
(17  B.  Mbn.  784.)    Ibid....... 725 

81.  There  are  no  impHed  exoeptiofu  to  the  UU  of  righte. — Every  thing  in 

that  article  is  deehiMd  to  be  excepted  out  of  the  general  powers 
of  gtyvemment  and  to  remaifi  forever  inviolate.    Ibid 725 

82.  Trial  bt  juht. — ^The'  rufe  of  construction,  whether  applied  to  the 

constitution  or  to  a  statute,  which  will  preserve  unimpoirsd  the 
ancient  mode  of  trial  by  j^iry  should  always  govern  is  interpret- 
ing laws  involving  the  forfeiture  oi  a  civil  or  political  rig^t 

88.  OouitTB  DETERMINE. —  Whenever  an  act  it  done  which  may  become 
the  subject  of  a  proceeding  in  eowrt,  any  question  of  constitutional 
authority  that  might  have  been  raised  when  the  act  was  done  will 
be  open  for  consideration  in  such  proceedings;  and  as  courts  must 
finally  settle  the  controversy,  so  also  will  they  finally  determine 
the  constitutional  law.    (8  B.  Mon.  665.)    Ibid 725 

84.  The  gonbtitutional  proyisions  rblattno  to  dueling  arx 
NOT  sELF-EXECUTiNOy  oxoept  to  the  extout  that  persona  who  can 
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not  or  will  not  take  the  conetLtutional  oatb  ue  th«]ieby  presented 
from  holding  office.    Ibid.,. ».... 725 

d5i  A  eidzen*  who  denies  that  he  is  gpuilty  of  haying  violated  those 
proyiflions,  aod  is  williag  to  take  the  oath  of  offiee,  may  enter 
upon  and  discharge  the  duties  thereof  without  subjecting  himself 
to  an  indictment  for  usurpation  of  office  uatil  he  has  been  first 
indicted,  tried,  and  eonyicted  ibr  the  disfiualiiyTng  ofiense.  But 
if  he  takes  the  oath  falsely  and  corruptly,  he  may  be  indicted  and 
prosecuted  for  the  crime  thereby  committed.    Ibid. 725 

86.  On^s  guiU  can  not  be  tried  in  any  other  than  a  direct  proceeding, 
(1  Dana,  511.)    IMd , ^ ^ ^ ^,  725 

ST.  The  "  bxpatbiahok  act,"  approved  March  16, 1862,  was  uncon- 
sidtutional  and  yotd.    Burkett  v.  McOarty — 758 

88^  A   CITIZEH   MAY   £XPATBIAT£  HIMaELF,  with   the   CORSent   of  hls 

state,  express  or  presumed.  But  no  act  of  legislation  can  dena- 
tionalize a  citizen  without  his  cone arrence.    Ibid 758 

89.  8noH  ooiiPlTiiSiTB  Excisioisr  is  a  heayy  punishment,  which  can  not 
be  inflicted  without  judicial  conyiction  of  some  crime  or  act 
denounced  by  legislation  or  a  forfeitui«  of  citizenship,  any  moie 
than  a  bill  of  attainder  without  judicial  conyiction  can  consti- 
tutionally pundsh  a  citizen.    Ibid 758 

40.  Whether  a  citizen  hoe  been  guilty  of  on  offenee  inwMng  the  forfeiture 

of  his  right  to  yote  is  necessarily  a  judicial  question,  which  can 
be  constitutionally  decided  by  the  judiciary  on  a  full  and  fair 
trial  on  an  indictment  or  a  presentment,  but  can  not  be  rightfully 
adjudged  collaterally  or  incidentally  by  the  officers  of  the  elec- 
tion; nor  can  a  testoath  be  constitutionally  required  in  such  a 
case;  nor  can  the  refusal  to>  take  such  an  oath  be  deemed  a 
judicial  trial  and  conviction  of  the  imputed  offense.    Ibid...  758 

41.  A  Segiektive  act  can  not  make  yoluntary  rebellion  involuntary  expa- 

triation.   Ibid ^ ^ 758 

42.  Oath  fbescribed  by  ak  unconstitutiokal  Acr.-^It  is  not 

slander  to  charge  that  one  has  fabely  taken  an  oath  prescribed 
by  an  uDOonstitiitional  and  void  act  of  the  l^pslature.    Jhid,  758 
48.  An  office  can  not  be  oonMwtienaUy  adjudged  forfeited  for  erkne  with- 
out trial  and  oenyietion.    Ibid 758 

CONSTRUCTION  OF  STATUTES— 

1.  A  STATUTE  MUST  BE  00N9IBUED  WITH  THE  VIEW  OF  ATTAINING 

THE  OBJECT  OF  THE  LEGISLATURE  in  enacting  it,  when  it  can  be 
done  without  doing  violence  to  the  language  of  the  act.  (Sees. 
15y  16,  chap.  21,  Oeneral  Statutes.)    Commonwealth  v.  Gale..  488 
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CONSTRUCTION  OF  STATUTES-(Contmued.) 

2.  BBTBOAOnvE  STATUTES. — No  Statute,  however  positive  in  its 
terms,  will  be  considered  or  designed  to  interfere  with  existing 
contracts,  unless  such  intention  is  expressly  declared;  and  courts 
will  apply  new  statutes  to  future  cases  only,  unless  there  is  some- 
thing in  the  very  nature  of  the  case  or  in  the  language  used 
which  shows  that  they  were  intended  to  operate  retroactively. 
(Potter's  Dwarris,  162 ;  Cooley's  Constitutional  Limitations,  370.) 
Cumberland  &  Ohio  B.  B.  Co.  v.  The  Judge  of  the  Washington 
County  Court 6G4 

8.  Statutes  op  limitations  literally  construed.— In  construing 
statutes  of  limitations  courts  should  follow  the  literal  expression 
of  the  legislative  will;  and  neither  fraud  nor  mistake  will  be 
allowed  to  modify  this  rule.  McDonald's  executor  v.  Underhill's 
executor 684 

4  The  provisions  of  a  statute  must  be  harmonized  and  enforced 
in  all  cases  in  which  it  is  practicable.  See  opinion  for  a  striking 
example  in  which  apparently  conflicting  provisions  are  reconciled. 
Cumberland  &  Ohio  B.  B.  Co.  v.  Barren  County  Court 604  * 

6.  The  courts  will  not  pass  upon  a  constitutional  question 
and  decide  a  statute  invalid  unless  a  decision  upon  that  very 
point  is  necessary  to  the  determination  of  the  catise.  (Cooley's 
Constitutional  Limitations,  160, 168;  19Ind.  287;  9  Ohio  St  373.) 
AU  doubts  <u  to  thecotutUtUiofuUUy  of  an  enactment  will  be  resolved 
in  favor  ot  its  validity,  and  it  will  be  upheld  unless  clearly  un- 
constitutional. (McBeynolds  v.  Smallhouse,  8  Bush,  447;  9  B. 
Mon.  518.)    Ibid 604 

6.  Statutory  provision  for  protection  op  married  women. — 

Section  8,  article  2,  chapter  47,  Bevised  Statutes,  makes  provision 
for  every  possible  contingency  in  which  it  can  become  necessary 
for  a  married  woman  who  has  been  deserted  by  her  husband  to 
acquire,  hold,  and  dispose  of  property,  to  make  contracts,  and  to 
sue  and  be  sued  as  a  feme  9ole, 

The  legislature  intended  this  statute  as  a  substitute  for  the  common 
law,  and  not  as  merely  cumulative.  It  comprehends  the  entire 
subject,  and  leaves  no  right  or  privilege  necessary  or  proper  for 
the  abandoned  wife  to  exercise  or  enjoy  to  be  deduced  from  or 
upheld  by  common-law  principles  or  precedents.  Its  provisions 
are  to  be  literally  construed,  with  a  view  to  promote  the  object 
of  its  enactment    Hannon  v.  Madden 664 

7.  Power  to  tax  strictly  construed.— The  power  to  tax  is  a  high 

governmental  power,  and  where  the  legislature  grants  it  to  another 
tribunal  it  can  only  be  exercised  in  strict  conformity  to  the  terms 


Digitized  by 


Googk 


VOL.  X.]  INDEX.  795 

Gonsiruotion  of  Statutes — Contracts. 
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in  which  the  power  is  granted,  and  a  material  departure  will  be 
&tal  to  the  attempt  to  exercise  it  (Campbell  County  Court  y. 
Taylor,  8  <  Bush,  206;  Dillon  on  Municipal  Corporations,  104.) 
Bowling  Green  A  Ifadifonyille  Railroad  Co.  v.  Warren  County 
Court 711 

8.  Peotbotion  op  the  tax-payer.— What  the  hiw  requires  to  be 

done  for  the  protection  of  the  tax-pay«r  is  mandatory,  and  can 
not  be  regarded  as  directory.  (Clark  v.  Crane,  5  Mich.)  Ibid.,.  711 

9.  Ak  act  cbsatiko  a  oospoeatton  with  the  powers  and  privi- 

leges OF  another  corporation  formerly  created,  by  reference 
without  setting  them  forth,  should  be  construed  strictly  against 
the  corporation  where  the  rights  of  others  are  affected.  Ibid..  711 
lO:  Meaning  op  "county  coitrt."— In  general  when  reference  is 
made  to  a  county  court  or  the  action  of  a  county  court  it  is 
understood  as  a  court  presided  over  by  the  county  judge  alone. 
But  the  justices  of  the  peace  are  associated  with  him  in  laying 
the  county  levy,  making  appropriations,  and  when  the  financial 
interests  of  the  county  are  involved.    Ibid 711 

CONTRACTS- 

1.  A  condition  precedent  must  be  fully  performed  before  a 

suit  on  the  contract  can  be  maintained  by  the  party  who  had 
undertaken  the  performance  of  such  condition.  Escott  &  Son  v. 
White,  Ac 169 

2.  Taking  possession  of  a  house  is  not  an  acceptance  op  the 

WORK  AS  DONE. — Where  a  contractor  built  a  house  on  the  prem- 
ises of  another  under  an  agreement,  the  simple  taking  possession 
of  the  building  by  the  owner  can  not  be  considered  an  acceptance 
of  the  work  as  done  in  compliance  with  the  contract.  Ibid..  169 
8.  Quantum  meruit. — Where  work  has  been  done  under  an  agree- 
ment, but  defectively  executed,  the  person  performing  it  may 
recover  on  a  quanhim  meruit.  (Morford  v.  Ambrose,  &c.,  3  J.  J. 
Marsh.  688;  Morford  v.  Mastin,  6  Mon.  609.)    Ibid 169 

4.  Damages  sustained  by  the  employer  by  reason  of  the 

BREACH  of  contract  may  be  deducted  from  the  amount  claimed 
ovi  K  quantum  meruit.    Ibid, 169 

5.  Generally  no  recovery  can  be  had  on  a  quantum  meruit 

IF   A   condition   precedent   HAS   NOT   BEEN   COMPLIED  WITH; 

but  where  the  defendant  himself  completes  the  contract,  putting 
it  out  of  the  power  of  the  plaintiff  to  do  so,  a  recovery  may  be 
had  on  a  quantum  meruit,  as  if  the  work  had  been  completed  by 
the  plaintiff,  but  not  in  a  workmanlike  manner.    Ibid. 169 
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CONTRACTS— (Continued.) 

6.  Extra  woBKEEOABDED  AS  Aj!riiri>j£P]mDBJ7TGOirrBAcrr.-~Though 

a  contract  stipulated  that  no  work  should  be  oonsidBred  extra 
unless  ordered  in  wilting  and  indorsed  by  the  v^hitect,  if  extra 
work  be  done  at  the  instance  of  the  owner  from  which  a  benefit 
is  derived,  it  must  be  regarded  as  an  independent  contract,  for 
which  a  recovery  may^be  had.    Ibid ^,.,^ 1'69 

7.  MBAStmE  or  damages — Breach  of  contract. — ^The  rule  forbid- 

ding the  estimation  of  damages  upon  the  basis  of  a  calculation 
of  profits  is  not  of  universal  applic«ld<ML 

Damages  which  are  the  naAoial  and  proximirte  conae((uence  of 
the  act  complained  of  may  undoubtedly  be  recovered.  (2  Green- 
leaf  on  Evidence,  210.)  So  with  dami^s  that  can  be  readily 
determined,  and  are  such  aa  may  reasonably  be  inferred  to*  have 
been  contemplated  by  the  parties.  (Barker  <&  Co,  v.  Mann, 
Bennett  &  Co.,  5  Bush,  679;  Hadley  v.  Baxendale,  9  Exchequer, 
S41.)  Elizabeth  town  &  Paducah  Eailroad  Company  v.  Pottinger 
&  Brother 185 

8.  PbOPTTB  which  are  the  DIRBCT  and  IMlfEDFATS  PRtTlTS  OF  THE 

CONTRACT  yiOLATED  are  part  and  parcel  of  it,  and  must  have  been 
contemplated  by  the  parties  when  it  was  entered  into.    /6tt/..  185 

9^.  Profits  growing  out  of  the  execution  of  the  work  to  be 
DONE,  as  the  building  of  a 'house,  come  within  thld  rule,  and  in 
all  such  cases  the  contractor  who  has  been  wrongfully  prevented 
from  completing  the  work  may  recover  such  profits  as,  according 
to  the  usual  course  of  things,  he  would  otherwise  have  realized. 
(7  Cushing,  516;  13  Howard,  307;  6  McLean,  612;  Thompson  v. 
Jackson,  Owsley  &  Co.,  14  B.  Mon.  92.)    Ibid 185 

10.  A  CONTRACTOR,  COMPELLED  TO  ABANDON   HIS  CONTRACT  BY  THE 

CONDUCT  OF  HIS  EMPix>YER,  may  claim  and  prove  his  profits  ufon 
the  contract  as  part  of  the  damages  sustained  by  reasoa  of  the 
nonKiomplianee  or  misconduct  (^  his  employer.    Ibid^ 185 

11.  A  CONTRACTOR  DID  NOT  FORFEIT  HIS  RIGHT  TO  THE  FIFTEEN  PER 

CENT  retained  by  his  employer  when  he  was  driven  fh)m  his  werk 
by  the  unreasonable  and  arbitrary  conduct  of  those  representing 
the  company.     Ibid 185 

12.  The  law  raises  an  implied  obligation,  on  the  part  of  a  party 

who  obtains  money  without  right,  to  refund  it  to  the  party  enti- 
tled to  it.    Garrott  v.  Jaffray  &  Co 413 

18.  An  imjtHed  eontr^^  w  creaM  by  legal  preauBLption  upon  a  given 
state  of  facts.    Ibid .^ ^ - 413 
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CONTRACTS— (Continued.) 

14.  A  (Mi  created  hy  an  vm^Utd  contract  msj  be  collecled  by  attach- 

ment The  provisionfi  of  Hhe  -Oo^  anthoiuing  the  ifnuing  of 
attachments  make  no  distinction  b^ween  eiq>reflB  and  implied 
contracts.    Ihid 413 

15.  Jjs  PABi  DBLICTO. — Wheic  .parties  are  equally  concerned  in  illegal 

agreements  or  transactions,  whether  mala  prohibUa  or  mala  in  se^ 
courts  of  equity,  like  coorts  of  law,  will  not  interpose  to  grant 
relief  to  either.  (Story's  lSquity,.29S ;  1;1  Mass.  877 ;  Cowper,  792 ; 
Bibb  V.  Bibb,  17  B.  Men.  307;  Biookover  v.  .Hunt,  1  Met.  668.) 
Marksbury,  &c.  y.  Taylor,  &jo, 519 

16.  Ak  EXBGirrBD  coktragt  based  upon  illicit  sexual  com mebcb 

can  not  be  set  aside  at  the  instance  of  'the  grantor  or  his  heirs 
at  law,  who  can  not  occupy  in  court  a  better  position  than  their 
ancestor  through  whom  they  claim.    Ihid, 919 

17.  Implied  obligations  of  a  eoad  company. — A  road  corporation 

invested  by  its  charter  with  the  power  to  take  private  property 
for  its  use  and  charge  tolls  impTiedly  undertakes  to  provide  a  road 
and  keep  it  open  for  public  travel ;  and  when  it  abandons  a  ma- 
terial part  of  its  road  its  charter  may  be  declared  forfeited  without 
the  aid  of  a  statute.  (6  Iredell,  456;  11  Vt.  481 ;  28  Wend.  254.) 
-Kenton  County  Court  v.  Bank  Lick  Turnpike  Co 529 

18.  Betroactive  statutes. — No  statute,  however  positive  in  Its  terms, 

will  be  considered  or  designed  to  interfere  with  existing  contracts, 
unless  such  intention  is  expressly  declared;  and  courts  will  apply 
new  statutes  to  future  cases  only,  unless  there  is  something  in  the 
very  nature  of  the  case  or  in  the  language  used  Which  shows  that 
they  were  intended  to  operate  retroactively.  (Potter's  Dwarris, 
162;  Cooley's  Constitutional  Limitations,  870.)  Cumberland  & 
Ohio  Railroad  Co.  v.  Judge  of  Washington  County  Court....  564 

19.  Contracts  made  under  mistake  of  pact  voidable.— An  act 

done  or  contract  made  under  a  mistake  of  a  material  fact  is 
voidable  and  relievable  in  equity;  but  it  is  essential  that  the  fact 
must  be  material  to  the  act  or  contract,  and  an  efficient  cause  for 
its  execution,  and  such  as  the  party  could  not  by  reasonable  dili- 
gence obtain  knowledge  of. 

But  where  the  means<of  information  are  open  to  both  iparties, 
and  each  is  presumed  to  exercise  his  own  diligence  and  judgment 
in  regard  to  all  extrinsic  circumstances,  a  court  of  equity  will  not 
interfere;  or  where  the  fact  is  equally  unknown  to  both  parties, 
and  each  has  equal  or  adequate  means  of  information,  or  where 
the  fact  is  doubtful  from  its  own  nature,,  the  parties  having  acted 
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in  entile  good  faith,  no  relief  will  be  granted.  (Story's  Eqaity, 
156 ;  Kerr  on  Fraud  and  Mistake,  408.)  Western  German  Savings 
Bank  v.  Farmers  and  Droyers*  Bank 669 

20.  YaRIANCB— InDIYIDUAL  contract  alleged;  PAETyESSHIP  COK- 

TRACT  PROVEN. — In  an  action  on  an  alleged  individual  contract 
against  one  defendant  the  answer  denied  the  allegations  of  the 
petition,  and  on  the  trial  it  appeared  that  the  defendant  made  the 
contract  as  a  member  of  a  firm.  MUd,  that  the  evidence  fixed  a 
liability  upon  the  defendaiit  by  reason  of  his  contract,  whether  as 
an  individual  or  member  of  the  firm,  and  that  the  failure  to  de- 
clare upon  it  as  a  partnership  liability  was  not  a  ground  of  nonsuit. 
Waits  V.  McClure ^ 768 

CONVEYANCES— (See  Deeds.) 

CORPORATIONS— 

1.  A  CORPORATION  HAT  MAINTAIN  AN  ACnON  IN  ITS  OWN  NAME  ON 

THE  OFFICIAL  BOND  OF  ONE  OF  ITS  OFFICERS,  though  executed 

to  the  president  and  directors,  if  it  was  executed  for  the  protec- 
tion of  the  corporation.  Graves,  4ec  v.  The  Lebanon  National 
Bank 28 

2.  Acceptance  of  offictal  bond  from  its  officers  bt  a  corpora- 

tion.— ^It  is  not  eaaential  that  banking  institutions  doing  business 
under  the  national  currency  act  shall  signify  their  acceptance  of 
the  official  bonds  of  their  cashiers  by  a  written  memorandum  to 
that  effect  entered  upon  the  journals  or  minute-books  kept  by  the 
directory.     Ibid. 23 

8.  The  acceptance  of  the  cashier's  bond  mat  be  presumed  from 
the  fact  that  after  being  submitted  to  the  directory  for  approval 
it  was  retained,  and  the  cashier  permitted  to  enter  upon  or  con- 
tinue in  the  discharge  of  his  duties;  and  that  it  was  presented  to 
and  approved  by  the  directory  may  be  shown  by  oral  testimony. 
(12  Wheaton,  64;  8  Pickering,  885;  2  Met.,  Mass.,  522;  1  Har.  k 
G.  824;  Morse  on  Banking,  223.)    Ibid. S3 

4.  The  obuoation  of  the  bond. — Where  the  sureties  in  the  official 
bond  of  a  bank  cashier  covenant  that  he  will  perform  the  duties 
of  his  position,  and  account,  for  all  moneys  and  other  valuables 
that  may  pass  through  his  hands,  no  failure  of  duty  thereafter 
on  the  part  of  the  directors  short  of  actual  fraud  or  bud  &ith 
can  be  deemed  sufficient  to  exonerate  them  from  its  performance. 
Ibid 23 
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5.  OoirCBALMENT  PBOM  THB  BUKBTIEB. — Persoiifl  proposing  to  becomo 

sareties  to  a  corporation  for  the  good  conduct  and  fidelity  qf  an 
officer  to  whoee  custody  its  moneys  and  other  valuables  are  to  be 
intrusted  have  a  right  to  be  treated  with  perfect  good  faith.  K 
the  directors  are  aware  of  secret  facts  materially  affecting  and 
increasing  the  obligation  of  the  sureties,  the  latter  are  entitled 
to  have  these  facts  disclosed  to  them,  a  proper  opportunity  being 
presented.    Ibid, 23 

6.  A  FBAUD  MAY  BE  PBRPBTltATED  as  Well  by  the  assertion  of  facts 

that  do  not  exist,  ignorantly  made  by  one  whom  the  person  acting 
upon  the  assertion  has  the  right  to  suppose  has  used  reasonable 
diligence  to  inform  himself,  as  by  concealing  the  facts  known  to 
exist  which  in  equity  and  good  conscience  ought  to  be  made 
known.    Ibid, 23 

7.  SUBETIES  BELBABED  BBCAUSB   OF  THB  OOKCEALMENT    OF   FACTS 

FROM  THEM. — The  coMer  of  a  national  bank,  never  having  executed 
bond,  was  guilty  of  fraud  and  embexdement  of  the  Ainds  of  the 
bank,  the  discovery  of  which  might  have  been  effected  by  the  use 
of  slight  diligence  on  the  part  of  the  directory.  They,  however, 
published,  in  accordance  with  law,  a  statement  of  the  condition 
of  the  bank,  from  which  it  appeared  that  its  affairs  were  being 
prudently  and  honestly  administered,  and  from  which  the  public 
had  the  right  to  believe  that  the  cashier  was  trustworthy.  After- 
ward persons  who  had  seen  this  report  became  sureties  on  the 
official  bond  of  the  cashier,  and  for  his  subsequent  embezzlements 
were  sought  to  be  held  liable  thereon.  Held,  that  the  sureties 
had  a  right  to  believe  that  the  directors  before  publishing  the 
statement  made  some  investigation  of  the  condition  of  the  bank, 
and  being  misled  or  deceived  by  the  misrepresentations  of  the 
published  statement,  were  released.    Ibid 28 

8.  Vested  rights. — The  legislature  may  create  corporations,  and  in 

consideration  of  their  assuming  liabilities  and  duties  grant  them 
rights  and  privileges  that  no  legislature  can  afterward,  without 
the  consent  of  the  parties  interested,  impair  or  diminish.  Louis- 
ville, Cincinnati  &  Lexington  R.  R.  Co.  v.  Commonwealth...    43 

9.  Lien  of  corporation  on  its  stock  to  secure  indebtedness. — 

Where  the  charter  of  a  bank  provides  that  it  shall  have  a  lien  on 
its  stock  to  secure  any  indebtedness  by  the  stockholder  to  the  bank, 
there  can  be  no  such  lien,  effectual  for  any  purpose,  until  the 
stockholder  becomes  indebted  to  the  bank.  After  he  has  divested 
himself  of  the  title  by  the  sale,  gift,  or  pledge  of  his  stock,  and 
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the  bank  has  notice  therecrf,  it  -has  no  right  to  extend  ci«dit  to 
him  upon  the  faith  of  this  charter  lien.  Bank  of  America  v. 
McNeU 54 

10.  Transfer  of  stock  by  wbitikg  and  power  of  attorney,  etc. — 

Where  by  the  charter  stock  is  assignable  by  transfer  on  the  books 
of  the  corporation,  the  assignment  of  the  certificate  with  a  written 
power  to  the  assignee  to  transfer  the  stock  to  himself  on  ^he  books 
of  the  corporation  is  a  symbolical  delivery,  affecting  those  who 
have  notice  thereof  as  if  the  transfer  had  been  made  on  the  books. 
Ibid, 54 

11.  Where  a  bank  releases  for  a  specified  time  its  right  to 

ITS  charter  lien  on  stock  for  debts  due  it  from  the  stockholder, 
and  within  that  time  the  ertock  is  pledged  for  a  debt,  the  right  of 
the  bank  after  the  expiration  of  the  time  to  acquire  its  charter 
lien  is  subordinate  to  the  oight  of  the  pledgee  until  the  debt  is 
paid  or  the  pledge  is  released.    Ibid 54 

12.  Where  a  bank  refused  to  ALix>vr  the  transfer  on  its  books 

of  stock  in  accordance  with  a  written  power,  thereby  impairing 
its  value  to  the  owner,  he  had  a  right  to  treat  the  action  of  the 
bank  as  a  conversion  of  the  stock,  and  to  recover  its  value. 
Ibid 54 

18.  Knowledge  of  cashier. — Where  in  such  case  the  debt  for  which 
the  stock  was  pledged  was  renewed  before  the  stockholder's  note 
was  discounted  by  the  bank,  the  cashier's  knowledge  of  the 
original  debt  and  pledge  should  have  put  him  on  inquiry,  aud 
he  is  presumed  to  have  known  that  the  renewal  did  not  as  a 
matter  of  law  release  the  pledge.    Ibid 54 

14.  Vested  rights. — The  charter  of  a  private  corporation  may  vest 

rights  in  the  corporators  and  stockholders  which  no  subsequent 
legislation  can  impair  or  diminish.  City  of  Covington  v.  Coving- 
ton &  Cincinnati  Bridge  Company 69 

15.  BvT  A  charter  may  be  amended  in  so  far  as  is  necessary  to 

carry  into  effect  or  accomplish  the  purposes  for  which  it  was 
obtained.  (Fry's  executor  v.  Big  Sandy  &  Lexington  Railroad 
Company,  2  Met.  821.)    Ibid 69 

16.  Corporations  ruled  by  majority  vote.— The  business  affairs 

of  a  corporation  are  always  controlled  by  a  majority  in  interest^ 
unless  the  charter  provides  otherwise.     Ibid 69 

17.  Corporation  may  be  empowered  to  pledge  or  mortgage  its 

PROPERTY,  REVENUES,  ETC. — ^Thc  legislature  has  the  constitu* 
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tional  power  to  authorize  a  corporation  created  by  it  to  borrow 
money  by  mortgaging  its  property  and  franchises,  or  by  issuing 
preferred  stock  and  pledging  its  revenues  for  the  payment  of  the 
dividends  thereon,  where  such  course  is  necessary  to  carry  into 
effect  the  object  for  which  the  corporation  was  created.    Ibid.  69 

18.  If  the  legislative  enactment  authorizing  the  corporation  to  pledge  Us 

revenues  to  raise  money  be  regarded  as  unconstitutional,  the 
chancellor,  after  the  payment  of  money  on  such  pledge  and  the 
success  of  the  enterprise  by  reason  of  the  outlay,  induced  by  the 
action  of  the  corporation  and  sanctioned  by  an  attempted  exer- 
cise of  legislative  power,  would  hardly  refuse  his  aid  in  enforcing 
its  collection  by  subjecting  the  property  to  its  payment.  ( 28  Penn. 
339;  49  Maine,  492;  35  Vt  536.)     Ibid 69 

19.  Amendments  to  charter  of  corporations    acting   under 

AUTHORITY  OP  TWO  STATES. — Although  corporations  created  by 
one  state  can  exercise  no  corporate  powers  within  the  limits  of 
another  state  without  the  consent  of  the  latter,  when  that  consent 
is  obtained  the  fact  that  an  amendment  to  the  charter  of  the 
corporation  by  the  state  creating  it  is  In  conflict  with  some  law 
or  constitutional  provision  of  the  state  licensing  the  corporation 
to  exercise  certain  powers  within  its  limits  can  not  destroy  the 
validity  of  the  amendment.    Ibid 69 

20.  Rights  where  charter  enacted  in  one  state  and  confirbied 

IN  ANOTHER. — The  legislature  of  Kentucky  incorporated  a  com- 
pany with  the  usual  corporate  powers,  the  object  of  which  was 
the  erection  of  a  bridge  across  the  Ohio  River  at  Covington,  but 
withheld  the  power  of  organization  until  the  Ohio  legislature 
should  confirm  the  act  of  incorporation,  which  was  afterward 
done.  Held,  that  the  state  of  Kentucky  had  the  power  to  create 
such  corporation,  with  the  right  to  exercise  in  this  state  any 
powers  not  in  violation  of  the  state  or  Federal  constitution,  and 
it  was  essentially  a  Kentucky  corporation. 

The  action  of  the  legislatures  of  the  two  states  with  reference 
to  the  charter  created  no  compact  or  agreement  by  which  like 
legislation  must  be  obtained  from  each  state  before  any  amend- 
ment can  be  made  to  the  original  charter,  or  additional  power 
given  to  the  corporation.     (12  Wallace,  65.)     Ibid, 69 

21.  Acceptance  of  charter  amendment  by  corporation  or  ap- 

pointment OF  AGENT  NEED  NOT  BE  ENTERED  OF  RECORD. — It  Is 
not  indispensable  that  the  vote  of  acceptance  of  a  charter  amend- 
ment or  other  enactment  should  appear  of  record  on  the  books 
Vol.  X.— 52 
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of  the  corporation;  bat  such  acceptance  may  be  inferred  from 
the  acts  of  tiie  corporation  through  its  officers  or  otherwise;  and 
a  Tote  or  resolution  appointing  an  agent  need  not  be  entered 
on  the  minutes  of  the  corporation  unless  the  charter  renders  it 
essential.    (Angell  and  Ames  on  Corporations,  318.) 

Parol  evidence  may  be  introduced  to  show  the  vote  or  assent 
unless  the  charter  forbids  it.    Ibid 69 

22.  How  AGEKT  MAY  BIND  OORPORATION. — ^An  agent  of  a  corporation 
acting  within  the  scope  of  his  authority  may  bind  his  principal 
in  the  same  way  as  if  he  were  the  agent  of  a  natural  person,  unlesss 
the  ch arter  expressly  provides  otherwise.    Ibid 69 

28.  A  municipal  corporation,  owning  stock  in  a  bridge  company,  ap- 
pointed by  its  council  two  persons  to  cast  its  vote  in  a  meeting 
of'  the  stockholders  of  the  bridge  company,  called  to  determine 
whether  certain  charter  amendments  should  be  accepted.  Held, 
not  essential  that  the  records  of  the  council  should  have  shown 
how  the  vote  of  the  city  was  to  be  cast  by  the  agents,  or  that  their 
vote  was  approved  by  the  council,  or  that  the  records  of  the  bridge 
company  should  have  noted  the  assent  of  both  the  agents  in  casting 
the  vote.    Ibid 69 

24.  Disability  WILL  not  avail  opposing  vauty,— The  want  of  au- 
thority on  the  part  of  a  county  court  to  subscribe  stock  in  a  corporation 
is  no  reason  for  such  corporation  refusing,  after  receiving  the  money 
on  the  subscription,  to  comply  with  its  agreement  to  issue  and  de- 
liver to  the  county  court  certificates  for  the  stock  subscribed  and 
paid  for.  Mercer  County  Court  v.  Springfield,  Maxville  &  Har- 
rodsburg  Turnpike  Company 254 

26.  Conditional  subsokiption. — A  county  court  subscribed  for  stock 
in  a  turnpike  company,  the  money  subscribed  to  be  used  in  erecting 
a  certain  bridge.  Held,  that  the  company  had  the  right  to  accept 
the  conditional  subscription,  and  the  subsequent  destruction  of 
the  bridge  did  not  aflect  this  subf-cription,  but  was  the  loss  of  the 
company.    Ibid 254 

26.  Limitation. — If  a  corporation  can  rely  upon  lapse  of  time  against 

a  stockholder  who  merely  demands  the  evidence  of  title  to  his 
stock  (a  question  not  decided),  the  statute  will  not  begin  to  run 
until  the  stockholder  is  notified  by  some  unequivocal  act  that  his 
title  to  the  stock  is  disputed.     Ibid 254 

27.  Limitation  runs  against  a  stockholder  as  to  dividends 

on  his  stock  which  have  been  appropriated  by  the  corporation. 
Ibid, ' 254 
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28.  COBPORATIONB  MUST  FULFILL  THE  OBJECT  OF  THEIR  CBSATIOIT. — 

There  is  an  implied  undertaking  on  the  part  of  every  corporation 
to  render  to  the  public,  as  far  as  it  reasonably  can,  that  service 
for  which  it  was  created,  and  not  voluntarily  render  itself  unable 
to  perform  it.  Kenton  County  Court  v.  Bank  Lick  Turnpike 
Company 629 

29,  Implied  obligations  of  a  road  company. — A  road  corporation 

invested  by  its  charter  with  the  power  to  take  private  property 
for  its  use  and  charge  tolls  impliedly  undertakes  to  provide  a  road 
and  keep  it  open  for  public  travel ;  and  when  it  abandons  a  ma- 
terial part  of  its  road  its  charter  may  be  declared  forfeited  without 
the  aid  of  a  statute.  (6  Iredell,  466 ;  11  Vt.  481 ;  28  Wend.  254.) 
Ibid, 629 

80.  The  acceptance  of  a  charter  amendment,  like  the  acceptance 

of  an  original  charter,  may  be  proved  by  showing  that  the  corpo- 
ration has  done  corporate  acts  authorized  by  the  amendment,  but 
which  without  it  would  have  been  unauthorized.     Ibid. 629 

81.  Changing  road  and  repairing. — A  road  company  having  once 

located  its  road  can  not  change  the  location  at  will,  but  must 
keep  it  in  repair,  unless  prevented  by  some  vis  major  or  the  lawful 
appropriation  of  it  by  the  public.    Ibid 629 

82.  Authority  to  condemn  a  highway  as  a  site  for  a  railroad.— 

General  authority  to  a  railroad  corporation  to  condemn  a  site  for 
its  roadway  will  not  authorize  the  condemnation  of  a  highway 
already  constructed  by  authority  of  law,  running  longitudinally 
therewith.  (4  Cushing,  68.)  In  the  absence  of  evidence  tending 
to  show  a  necessity  for  such  appropriation,  an  abandonment  by 
the  road  corporation  to  the  railroad  will  be  presumed  voluntary 

and  without  the  assent  of  the  state.    Ibid. 629 

88.  Presumption  in  favor  of  right. — Where  an  act  or  fact  is  fairly 
•susceptible  of  two  constructions,  one  lawful  and  the  other  un- 
lawful, that  which  is  lawful  should  be  preferred.     Ibid 629 

84.  Accepting  charter  amendment. — Where  a  corporation  by  its  conduct 

accepts  the  benefits  of  an  act  amending  its  charter  it  must  take  it 
as  a  whole,  with  its  burdens  also.  (32  Md.  29;  20  Eng.  Com.  Law 
Rep.  85.)     Ibid 629 

85.  All  charters  and  grants  of  or  to  corporations,  etc.,  shall 

BE  SUBJECT  TO  AMENDMENT  OR  REPEAL  at  the  will  of  the  legis- 
lature, unless  a  contrary  intent  be  therein  plainly  expressed. 
(Act  of  February  14,  J 866.)  Cumberland  &  Ohio  Railroad  Co. 
V.  Barren  County  Court 604 
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86.  That  the  corporation  "  $haU  have  perpetual  nuxeuum" — ^This  provision 

in  the  charter  does  not  plainly  express  an  intent  not  to  reserve 
power  to  amend  or  repeal  the  charter.  Notwithstanding  such 
a  provision,  and  others  discussed  in  the  opinion,  in  the  charier 
of  the  company,  the  legislature  had  constitutional  power  to  pass 
an  act  amending  the  charter,  provided  such  amendment  did  not 
affect  its  title  to  or  right  of  enjoyment  of  some  property  right 
that  had  previously  vested.    Ibid. 604 

87.  SUBSCRIPTTOKS  FOK   STOCK   IN  A  BAILROAD  COMPANY  BT  A  MA- 

JORITY VOTE  IS  EXECUTORY  UNTIL  THE  SUBSCRIPTION  IS  ACTU- 
ALLY MADE. — The  Cumberland  &  Ohio  Railroad  Company,  in 
the  exercise  of  a  right  conferred  upon  it  by  its  charter,  applied 
to  the  County  Court  of  Barren  County,  April  5,  1872,  to  submit 
to  the  qualified  voters  of  said  county  a  proposition  for  the  sub- 
scription by  the  county  for  the  capital  stock  of  the  company. 

The  county  court  made  the  order,  and  the  proposition  was 
voted  on  May  4,  1872,  and  a  majority  of  the  qualified  voters  of 
the  county  voting  at  the  election  pronounced  in  favor  of  it. 

The  county  court  made  an  order  January  3,  1873,  directing 
the  judge  thereof  upon  a  given  contingency  to  subscribe  for  and 
on  behalf  of  the  county  for  the  amount  of  capital  stock  stated. 

The  legislature  passed  an  act  March  11,  1873,  hefore  the  sub- 
scription was  actually  made,  amending  the  charter  of  the  railroad 
company  so  as  to  impose  new  and  additional  conditions  upon  the 
issue  and  delivery  of  the  bonds  of  the  county  to  the  company. 
This  amendment  was  rejected  by  the  company  July  10,  1873. 
Hdd^  that  the  act  of  March  11, 1873,  amending  the  charter  of  the 
company  is  constitutional  and  binding  on  the  company,  and  that 
the  company  is  not  entitled  to  demand  or  receive  the  bonds  of  the 
county  except  upon  the  conditions  imposed  by  the  amendatory 
act  aforesaid.    Ibid 604 

38.  The  provisiam  of  the  charter  authorizing  the  county  court  to  make  the 
subscription  /or  the  stock  of  the  company  upon  the  vote  of  a  majority 
of  the  qualified  voters  of  the  county  conferred  a  power  upon  tb? 
county  court  as  a  civil  institution  of  government,  which  could 
be  modified,  changed,  enlarged,  or  restrained  by  the  legislative 
authority. 

The  mere  vote  to  subscribe  did  not  of  its^  form  such  a  contract 
with  the  railroad  company  as  would  be  protected  by  article  1, 
section  10,  of  the  Constitution  of  the  United  States. 

Until  the  subscription  was  actually  made  the  contract  was  unexe- 
aated.     Ibid 604 
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89.  An  order  op  the  county  court  directing  the  county  judge 
TO  SUBSCRIBE  for  the  stock  upon  contingencies  therein  named  did 
not  of  itself  amount  to  a  subscription.    Ibid, 604 

40.  The  county  judgt^s  voting  the  amount  of  stock  proposed  to  be  sub- 

scribed for  in  meetings  of  the  stockholders  of  the  company  did 
not  bind  the  county  to  the  subscription  as  by  a  ratification  or 
estoppel.     Ibid 604 

41.  The  provisions  of  a  statute  must  be  harmonized  and  enforced 

in  all  cases  in  which  it  is  practicable.  See  opinion  for  a  striking 
example  in  which  apparently  conflicting  provisions  are  reconciled. 
Ibid, 604 

42.  Implied  contract  on  the  part  of  officers  of  corporations. 

In  assuming  to  discharge  the  duties  pertaining  to  their  respective 
stations  the  law  implies  a  contract  on  the  part  of  officers  of  a 
corporation  that  they  will  use  ordinary  care  and  act  honestly  in 
managing  its  affairs,  and  a  suit  by  stockholders  to  settle  a  trust 
in  the  hands  of  the  assignee  of  a  corporation  may  be  joinM  with 
an  action  against  the  officers  for  negligence  and  fraudulent  man- 
agement of  its  affairs. 

In  such  suit  the  assignee  of  the  corporation  is  a  necessary 
party,  and  if  he  refuses  to  sue  as  plaintiff,  he  may  be  made  a 
defendant.    Jones,  assignee,  &c.  v.  Johnson,  &c 649 

43.  Action  against  officers  of  a  corporation  for  misconduct 

AS  such  should  be  brought  by  the  corporation  itself;  but  if  it  be 
still  in  the  hands  of  such  officers,  the  stockholders  may  sue 
IN  its  stead. 

Such  suit  by  the  stockholders  must  be  in  equity,  even  though 
founded  on  a  tort,  as  they  have  no  right  to  sue  at  law.  (2  Atkyns, 
400;  3  Paige,  280.)    Ibid 649 

44.  An  act  creating  a  corporation  with  the  powers  and  privi- 

leges OF  another  corporation  formerly  created,  by  reference 
without  setting  them  forth,  should  be  construed  strictly  against 
the  corporation  where  the  rights  of  others  are  affected.  Bowling 
Green  &  Madisonville  E.  R.  Co.  v.  Warren  County  Court 711 

COSTS— 

1.  Costs  in  Court  of  Appeals  taxed  against  the  appellant, 

although  the  judgment  of  the  police  court  deciding  an  ordinance 
of  Bowling  Green  invalid  is  reversed.  City  of  Bowling  Green  v. 
Carson 64 

2.  For  clerics  fees  against  one  party  the  circuit  court  erroneously  ad- 

judged a  lien  upon  a  fund  to  which  the  other  party  was  entitled. 
Wilson,  &c.  V.  House,  &c 406 
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COUNTY  COURTS— 

1.  Precinct  sttbscriptions  fob  stock  in  vlxhaWay. — An  act  re- 

quiring county  court  to  subscribe  for  stock  in  a  railroad  company 
in  behalf  of  the  precinct  through  which  the  road  passes  is  held 
to  be  constitutional.  Allison,  &c.  v.  Louisville,  B^rrod's  Creek 
&  Westport  Railway  Company 1 

2.  The  power  to  grant  the  privilege  of  retailing  nrroxicAT- 

ING  LIQUORS,  under  the  statute  as  amended  by  the  act  of  January 
23,  1867,  must  be  exercised  with  discretion,  and  the  tribunal  con- 
fided with  the  power  is  authorized  to  grant  the  privil^e  only 
when  deemed  expedient,  proper,  or  beneficial  to  the  community  or 

the  traveling  public.    Pierce  v.  Commonwealth 6 

8.  The  county  court  was  bound  to  levy  a  tax  and  provide  means 
to  pay  allowances  made  for  the  support  of  negro  paupers  for 
the  years  1868,  1869,  and  1870.  See  opinion  for  construction  of 
the  various  acts  in  reference  to  negro  paupers.  Featherston  v. 
Thompson,  &c 140 

4.  Appointment  of  collector  of  back  taxes.— The  act  of  February 

26,  1873,  authorizing  "  the  county  judge  of  the  Jefferson  County 
Court''  to  appoint  a  collector  of  back  taxes  for  the  county  of 
Jefferson,  vested  in  the  judge  of  the  county  court  and  not  the 
court  the  power  to  make  the  appointment,  and  no  memorandum 
on  the  order-book  of  the  court  of  the  appointment  was  necessary. 
Hoke  V.  Field 144 

5.  What  is  an  appointment.— The  right  of  the  appointee  to  be  in- 

ducted into  office  depends  upon  the  fact  of  the  appointment,  and 
not  upon  his  ability  to  establish  that  fact  by  the  production  of 
an  order  of  court.  He  has  only  to  show  that  the  officer  having 
the  power  to  appoint  has  by  some  open,  unequivocal  act  exer- 
cised that  power  and  decided  in  his  favor.  (Marbury  v.  Madison, 
1  Cranch,  167.)     Ibid 144 

6.  Appointment  may  be  oral.— The  act  need  not  be  the  execution 

of  a  writing.  The  appointment,  if  made  in  the  presence  of  the 
tribunal  charged  with  the  duty  of  taking  the  bond  and  admin- 
istering the  oath  of  office  to  the  appointee,  may  be  by  an  oral 
announcement  of  his  determination  by  the  judge.  (Saunders  v. 
Owen,  12  Modern  Reports,  200;  2  Salkeld,  467.)     Ibid .:.  144 

7.  Bridges  over  water-courses  between  adjoining  counties. — 

The  county  court  of  one  county  can  not  compel  the  county  court  of 
an  adjoining  county  to  take  steps  or  provide  means  to  construct  a 
bridge  between  the  two  counties. 

Both  counties  having  a  unity  of  interest  in  the  building  of  a 
bridge,  each  should  contribute  to  its  erection,  and  each  should 
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have  a  voice  as  to  the  neceaedty  and  expediency  of  making  the 
expenditure. 

When  the  two  eountiee  differ  upon  the  queetiou  of  expediency, 
and  the  county  court  of  one  refuses  to  act,  the  circuit  court  of 
that  county  is  made  the  arbiter  between  them.  (Revised  Statu tes, 
chap.  84,  sees.  30-85.)    . 

The  cireuU  judge  being  tqxm  the  groundy  and  knowing  the  wants, 
necessities,  and  financial  condition  of  each  county  and  its  inhabit- 
ants, his  judgment  is  entitled  to  great  weight  and  is  affirmed  in 
this  case.    Garrard  County  Court  v.  Boyle  County  Court. 208 

8.  JUEISDICnOK,  GENERAL  AND   gPECIAL,   OP   COUNTY  COlTRTS.— In 

matters  of  probating  wills  and  granting  letters  of  administration 
county  courts  are  not  courts  of  special  or  limited  but  of  general 
and  exclusive  jurisdiction.  Jacobs's  adm'r  v.  Louisville  &  Nash- 
ville  Bailroad  Company « 263 

9.  When  facts  ooNFEaRiNO  jttbisdiction  must  appear  in  the 

RECORD. — Where  a  court  has  no  jurisdiction  over  certain  subjects 
except  in  cases  where  certain  essential  and  indispensable  facts 
shall  exist,  the  facts  conferring  the  jurisdiction  must  appear  in 
the  record  of  the  proceedings.  But  if  the  jurisdiction  over  the 
subject-matter  is  complete  and  unlimited,  the  action  of  the  court 
will  always  be  taken  to  be  within  its  authority  and  jurisdiction, 
unless  the  contrary  appears.    Ihid 263 

10.  How  JURISDICTION  OP  COUNTY  COURT  QUESTIONED. — ^The  proceed- 

ings of  a  county  court  in  matters  of  probate  and  administration 
are  not  conclusive  as  to  its  jurisdiction,  and  eueh  jurisdiction  may 
be  eaUed  in  queeiion  coUaieraUy  where  the  proper  averments  are 
made;  but  in  such  cases  the  cnuB  is  on  the  party  raising  the  issue 
to  show  the  want  of  jurisdiction.     Ibid 263 

11.  The  act  of  February  18,  1854,  entitled  "An  act  to  provide  for  the 

appointment  of  special  judges  of  the  county  court  and  police  or 
city  courts,''  and  which  contains  a  provision  for  holding  special 
terms  of  county  courts,  is  not  within  the  inhibition  of  the  con- 
stitution, that  an  act  shall  relate  to  but  one  subject,  which  shall 
be  expressed  in  the  title.    Ibid 263 

12.  Guardians  and  administrators  are  not  oppicers  op  the 

COUNTY  COURT,  but  trustees,  having  such  an  interest  in  the  exe- 
cution of  their  trusts  as  entitle  them  to  protection  from  removal 
by  the  court  without  just  cause.    (Isaacs  v.  Taylor,  8  Dana,  600; 

Murray  v.  Oliver,  3  B.  Mon.  1.)    Dunlap  v.  Kennedy 539 

18.  An  order  of  the  county  court  directing  the  county  judge 
TO  subscribe  for  the  stock  in  railroad  company  upon  contin- 
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gencies  therein  named  did  not  of  itself  amount  to  a  subscription. 
Cumberland  &  Ohio  B.  R.  Co.  y.  Barren  County  Court 604 

14.  ne  oouiUy  j'udgiz  voting  the  amount  of  ttock  proposed  to  be  sub- 

scribed for  in  meetings  of  the  stockholders  of  the  company  did 
not  bind  the  county  to  the  subscription  as  by  a  ratification  or 
estoppel.    Ibid 604 

15.  Thb  Court  of  Appeals  has  jubisdiction  of  an  appeal  from  an 

order  of  the  Jefterson  County  Court  directing  the  collection  of  a 
tax  assessed  under  the  provisions  of  the  act  of  February  11, 1873, 
to  incorporate  a  police  municipality  in  Jefferson  County.  Bate, 
Ac.  V.  Speed,  Ac 644 

16.  Meakiko  op  "county  ooubt."— In   general  when  reference  is 

made  to  a  county  court  or  the  action  of  a  county  court  it  is 
understood  as  a  court  presided  over  by  the  county  judge  alone. 
But  the  justices  of  the  peace  are  associated  with  him  in  laying 
the  county  levy,  making  appropriations,  and  when  the  financial 
interests  of  the  county  are  involved.  Bowling  Green  &  Madison- 
ville  Bailroad  Company  v.  Warren  County  Court 711 

17.  Submission  op  vote  to  subscribe  stock  in  railroad  corpora- 

tion.— ^The  charter  of  the  railroad  company  provides  that  when 
it  shall  "  request  the  county  court  of  any  county  through  or 
adjacent  to  which  it  is  proposed  to  construct  said  railway  to 
subscribe,  either  absolutely  or  upon  special  conditions,  a  specified 
amount  to  the  capital  stock  of  said  company,  the  county  court  so 
requested  may  in  their  discretion  order  an  election,"  etc.  Hetd^ 
that  this  provision  gave  the  county  judge  no  authority  to  submit 
the  question  of  taxation  or  subscription  to  a  vote  of  the  people 
without  having  associated  with  him  a  majority  of  the  justices  of 
the  county.    Ibid 711 

CBIMINAL  LAW  AND  PROCEEDINGS— 

1.  Homicide  in  self-defense— Danger  must  be  imminent.— To 

excuse  a  homicide  on  the  ground  of  self-defense  the  slayer  must 
have  reasonable  ground  to  believe,  and  must  believe,  that  he  is  in 
immediate  danger  of  losing  his  life  or  of  great  bodily  harm  from 
the  attack  of  his  assailant    Berry  v.  Commonwealth 15 

2.  The  appellate  JURisDicmoN  op  the  Court  of  Appeals  ix 

FELONY  cases  is  limited  by  section  334  of  the  Criminal  Code  of 
Practice.  It  can  not  reverse  a  judgment  in  such  cases  for  a  defect 
in  the  indictment  that  does  not  authorize  an  arrest  of  judgment. 
A  judgment  can  be  arrested  only  when  the  facts  stated  in  the  in- 
dictment do  not  constitute  a  public  offense  within  the  juriadictioa 
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of  the  court.  (Criminal  Code,  sec.  271.)  Weatberford  v.  Com- 
monwealth   196 

8.  Though  sevebal  persons  be  jointly  indictteo  fob  distinct 
OFFENSES  charged  to  have  been  jointly  committed,  when  not 
susceptible  of  a  joint  commission,  if  the  indictment  charged  the 
one  on  trial  in  person  with  the  oommission  of  the  offense,  the 
judgment  should  not  be  arrested.     Ibid 196 

4.  When  the  indictment  u  joint,  if  it  appear  in  proof  that  the  party  on 

trial  was  the  only  one  concerned  in  the  commission  of  the  offense, 
there  may  be  a  verdict  and  judgment  against  him  the  same  as 
though  he  was  indicted  alone.  (Bishop  on  Criminal  Procedure, 
sec.  223.)    Ibid 196 

5.  InUructioM  should  be  identified  in  the  record.     Ibid 196 

6.  An  obdbb  of  commitment  of  a  fbisoneb  to  jail  should  state 

the  cause  of  commitment  and  the  length  of  time  he  is  to  be  held; 
but  such  a  failure  in  this  case  was  an  error  of  judgment  on  the 
part  of  the  officer  making  the  order.    Ayars,  &c.  v.  Cox 201 

7.  Gband  jubymen  abe  bequibed  to  be  citizens  and  housekeepers 

of  the  county  and  over  the  age  of  twenty-one  years.  (Revised 
Statutes,  chap.  55,  art.  1,  sec.  1.) 

The  failure  of  any  member  of  the  grand  jury  to  possess  each  of 
the  qualifications  prescribed  by  the  statute  renders  indictments 
found  by  such  jury  subject  to  be  set  aside  as  for  a  substantial 
error  in  the  formation  of  the  grand  jury.  (Criminal  Code,  sec. 
159.)    Commonwealth  y.  Smith,  &c 476 

8.  The  bight  to  make  a  motion  to  set  aside  an  indictment  is 

waived  by  the  defendant  if  not  made  at  the  proper  time  and  in 
the  appropriate  mode  (Criminal  Code,  sec.  158);  and 

Whenever  an  indictment  for  a  misdemeanor  ie  called  for  trial  the 
defendant  ought  either  to  move  to  set  it  aside  or  plead  thereto; 
and  by  failing  to  do  either  the  defendant  loses  his  opportunity  to 
plead  as  a  matter  of  right,  and  should  thereafter  be  refused  leave 
to  plead  any  other  than  a  meritorious  plea  in  bar. 

A  motian  to  set  aJnde  an  indictment  is  in  the  nature  of  a  plea  in 
abatement;  and  if  not  made  at  the  proper  time,  the  right  to  make 
it  is  waived.     Ibid 476 

9.  Objection  to  the  indictments  because  one  of  the  grand  jurors 

was  not  a  housekeeper,  not  having  been  made  until  the  second 
term  after  the  defendants  were  before  the  court  on  process,  came 
too  late,  and  ought  not  to  have  been  entertained.     Ibid, 476 
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10.  STXTFFHirO*  THE    BALLOT-BOX   AT    ELECTIONS. — Tlie   provision    of 

section  12,  article  13,  chapter  83,  of  the  (General  Statutes,  de- 
nouncing a  penalty  against  any  one  for  fraudulently  or  wrongfully 
putting  ballots  into  the  ballot-box  at  an  election  of  represen- 
tatives in  Congress,  should  be  construed  to  include  any  one 
delivering  such  fraudulent  ballot  to  a  judge  of  the  election,  who 
inserts  it  in  the  box  for  him,  or  any  one  who  procures  another  to 
practice  the  fraud,  whether  with  or  without  a  corrupt  motive 
on  the  part  of  the  one  inserting  the  ballot.  Commonwealth  v. 
Gale , 488 

11.  CoiTFESSiONS. — Where  a  witness  for  the  prosecution  remembered 

a  part  only  of  the  declaration  of  the  accused  relative  to  the 
homicide  the  accused  had  the  right  to  introduce  other  witnesses, 
who  heard  the  entire  conversation,  to  prove  the  whole,  unless  he 
himself  drew  forth  the  statement  from  the  witness  as  to  the  decla- 
ration.   Coffman  v.  Commonwealth 495 

12.  What  instructions  should  contain. — As  a  general  rule,  instruc- 

tions ought  to  be  based  upon  such  facts  only  as  must  be  found  by 
the  jury  in  order  to  establish  the  guilt  of  the  accused  or  make 
out  his  defense,  and  leave  to  counsel  to  argue  th^e  facts  in  evidence 
tending  to  establish  the  essential  facts  and  to  the  jury  to  decide 
how  far  the  evidence  establishes  those  facts. 

The  instructions  in  this  case  were  *'  objectionable,  because  of  an 
attempt  made  to  enumerate  the  collateral  facts  which  the  evi- 
dence tended  to  prove,  instead  of  being  hypothecated  upon  the 
facts  necessary  to  constitute  guilt  or  to  make  out  a  defense." 
Ibid 496 

13.  Reducing  murder  to  manslaughter.— An  instruction  is  erro- 

neous that  requires  that  the  slayer  should  have  been  without 
fault  before  heat  of  passion  could  reduce  from  murder  to  man- 
slaughter a  killing  done  by  a  blow  of  the  fist  in  a  sudden  quarrel. 
Ibid 496 

14.  Law  of  self-defense. — ^In  order  to  excuse  a  homicide  on  the 

ground  of  self-defense  it  is  not  necessary  that  there  should  be 
actual  immediate  impending  danger;  but  if  the  slayer  believes, 
and  has  reasonable  grounds  to  believe,  that  there  is  immediate 
impending  danger,  and  that  he  has  no  other  apparent  and  safe 
means  of  escape,  he  may  strike,  although  the  supposed  danger  has 
no  existence.    Ibid 496 

15.  Where  the  accused  and  deceased  quarreled,  and  the  latter  invited  the 

former  to  go  into  the  adjacent  street  with  him  and  settle  the 
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matter,  and  they  went,  and  a  fight  ensued  in  which  the  latter  was 
killed,  it  was  error  in  the  court  in  instructing  the  jury  to  assume 
that  the  going  into  the  street  by  the  accused  voluntarily  was  with 
a  hostile  intent.    /Wd..., 495 

16.  Where  the  death  is  caused  by  subgigal  operation.— Where 

a  wound  is  apparently  mortal,  and  a  surgical  operation  is  pei^ 
formed  in  a  proper  manner,  under  circumstances  whicli  render  it 
necessary  in  the  opinion  of  competent  surgeons,  and  such  operation 
is  itself  the  immediate  cause  of  the  death,  the  person  who  inflicted 
the  wound  will  still  be  responsible  for  the  death.  (3  Cushing,  181 ; 
21  Alabama,  300.)  But  if  the  death  results  from  grossly  erroneous 
surgical  or  medical  treatment,  the  original  author  will  not  be  re- 
sponsible.    Ibid 495 

17.  An  escaped  prisoner  convicted  op  a  felony  will  not  be  per- 

mitted to  prosecute  an  appeal  to  reverse  the  judgment  of  convic- 
tion. Convicted  of  the  crime  of  murder  and  sentenced  to  be 
confined  in  the  penitentiary  for  life,  the  defendant  obtained  leave 
to  apply  to  a  judge  of  the  Court  of  Appeals  for  an  order  granting 
an  appeal,  and  thereafter  made  his  escape.  Proof  of  his  escape 
being  made  to  the  court,  his  appeal  is  dismissed  on  motion  of  the 
attorney-general.    Wilson  v.  Commonwealth 526 

18.  The  only  punishment  which  can  be  inflicted  for  a  riot, 

rout,  or  breach  of  the  peace  in  any  court  of  this  state  is  a 
fine  not  exceeding  one  hundred  dollars  or  imprisonment  not  ex- 
ceeding fifty  days,  or  both,  at  the  discretion  of  the  jury.  White 
y.  Commonwealth 657 

19.  Accomplice  in  malicious  SHOOTiNe.--A  person  merely  present, 

aiding  and  abetting  in  the  willful  and  malicious  shooting  at  and 
wounding  another  with  intent  to  kill,  is  not  liable  to  the  same 
pwmhment  as  the  person  commuting  the  actj  but  only  a  fine  and 
imprisonment  in  jail,  or  both,  as  provided  in  section  2,  article  6, 
chapter  29,  of  the  General  Statutes.  (Stamper  v.  Commonwealth, 
7  Bush,  612.)    Bland  v.  Commonwealth 622 

20.  The  deprivation  of  the  right  to  hold  office  is  a  punish- 

ment, and  the  provision  in  section  20  of  article  8  of  the  state 
constitution  for  depriving  persons  guilty  of  dueling  of  the  right 
to  hold  office  was  intended  as  a  punishment  Commonwealth  y. 
Jones 725 

21.  The  deprwation  of  the  right  to  vote  is  a  punishment.     Burkett  y. 

McCarty : 758 
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Cro88-Petition— Damages. 
CEOSS-PETITION— 

1.  A  CROSS-PETITION  MUST  SET  UP  A  CAUSE  OP  ACTION  affecting  thc 

subject-matter  of  the  action.  (Civil  Code,  section  125.)  In  this 
case  the  cause  of  action  attempted  to  be  asserted  in  the  cross- 
petition  did  not  affect  the  subject-matter  of  the  action.  Boyse 
V.  Reynolds. 286 

DAMAGES— 

1.  In  an  ACTION  FOR  DAMAGES  FOR  A  BREACH  OF  A  CONTRACT,  WHERE 

THE  AGREEMENTS  ARE  MUTUAL  AND  DEPENDENT,  and  each  18  tO 

perform  his  part  at  the  same  time,  the  petition  must  aver  that 
the  plaintiff  was  ready  to  perform  his  part  of  the  agreement  at 
the  time  and  place  required,  or  it  will  be  fatally  defective. 

Neither  the  answer  nor  verdict  will  cure  the  defect  where  the 
sole  issue  was  whether  there  was  any  contract  between  the  parties. 
Sousely  v.  Burns's  adm'r 87 

2.  Measure  of  damages — Breach  of  contract. — The  rule  forbid- 

ding the  estimation  of  damages  upon  the  basis  of  a  calculation 
of  profits  is  not  of  universal  application. 

Damages  which  are  the  natural  and  proximate  consequence  of 
the  act  complained  of  may  undoubtedly  be  recovered.  (2  Green- 
leaf  on  Evidence,  210.)  So  with  damages  that  can  be  readily 
determined,  and  are  such  as  may  reasonably  be  inferred  to  have 
been  contemplated  by  the  parties.  (Barker  &  Co.  v.  Mann,  Ben- 
nett &  Co.,  5  Bush,  679;  Hadley  v.  Baxendale,  9  Exchequer,  341.) 
Elizabeth  town  &  Paducah  Railroad  Co.  v.  Pottinger  &  Bro...  IS-'J 

8.  Profits  which  are  the  direct  and  immediate  fruits  of  the 
CONTRACT  VIOLATED  are  part  and  parcel  of  it,  and  mnst  have  been 
contemplated  by  the  parties  when  it  was  entered  into.    Jbid,.  185 

4.  Profits  growing  out  of  the  execution  of  the  work  to  be 
DONE,  as  the  building  of  a  house,  come  within  this  rule,  and  in 
all  such  cases  the  contractor  who  has  been  wrongfully  prevented 
from  completing  the  work  may  recover  such  profits  as,  according 
to  the  usual  course  of  things,  he  would  otherwise  have  realized. 
(7  Gushing,  516;  13  Howard,  307;  6  McLean,  612;  Thompson  v. 
Jackson,  Owsley  &  Co.,  14  B.  Mon.  92.)    Ibid 185 

6.  A  CONTRACTOR,  COMPEI4LED  TO  ABANDON  HIS  CONTRACT  BY  THE 

CONDUCT  OF  HIS  EMPLOYER,  may  claim  and  prove  his  profits  upon 
the  contract  as  part  of  the  damages  sustained  by  reason  of  the 
non-compliance  or  misconduct  of  his  employer,    find. 185 

6.  A  CONTRACTOR  DID  NOT  FORFEIT  HIS  RIGHT  TO  THE  FIFTEEN  FEB 

CENT  retained  by  his  employer  when  he  was  driven  from  his  work 
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DAMAGES— (Continued.) 

by  the  unreasonable  and  arbitrary  conduct  of  those  representing 
the  company.    Jbid, 185 

7.  Liability  of  judicial  officers. — Where  a  person  having  a 

special  or  limited  judicial  authority  does  any  act  beyond  the 
scope  of  his  authority,  or  where  an  officer  acting  within  the 
limits  of  his  jurisdiction  is  actuated  by  malicious  motives,  he 
renders  himself  liable  as  a  trespasser  to  any  party  injured  thereby. 
Ayars,  Ac.  v.  Cox 201 

8.  Punitive  damages. — However  great  the  want  of  care,  caution, 

attention,  or  diligence,  punitive  damages  can  not  be  awarded, 
unless  the  neglect  of  the  corporation,  its  servants  or  agents,  is 
so  great  as  to  evidence  reckless  indifference  to  the  safety  of  the 
public,  or  an  intentional  failure  to  perform  a  plain  and  manifest 
duty,  in  the  performance  of  which  the  public  has  an  interest. 
The  motive  must  be  bad,  the  negligence  qium-cnmina}.  (Board 
of  Internal  Improvement  of  Shelby  County  v.  Scearce,  2  Duvall, 
576;  Louisville  &  Portland  Canal  Company  v.  Murphy,  adm'r, 
&c.,  9  Bush,  522;  Louisville,  Cincinnati  &  Lexington  Railroad 
Company  v.  Case's  adm'r,  9  Bush,  728.)  Jacobs's  administrator  v. 
Louisville  &  Nashville  Railroad  Company 263 

DECEDENTS  ESTATES— 

1.  In  suits  to  settle  estates  of  decedents  creditors  must  present 

their  claims  verified  and  proved  as  required  by  the  statute;  and 
upon  exceptions  to  the  master's  report  the  sufficiency  of  the  veri- 
fication and  proof  can  always  be  inquired  into,  and  in  such  cases 
it  seems  allowable  to  investigate  and  pass  upon  the  merits  of  the 
claim.    Horner  v.  Harris's  ex'r 857 

2.  But  a  creditor  has  a  right  to  file  his  petition  in  such  case, 

setting  forth  the  facts  constituting  his  cause  of  action ;  and  when 
such  facts  are  controverted  he  has  the  right  to  demand  that  the 
grounds  of  defense  be  stated  according  to  the  rules  of  pleading, 
either  in  the  form  of  an  answer  or  exception,  and  that  the  same 
be  verified,  unless  excepted  by  section  143  of  the  Civil  Code. 
Ibid 357 

8.  Affidavit  and  demand  by  agent  is  sufficient. — The  state- 
ment in  an  affidavit  accompanying  a  demand  against  a  decedent's 
estate  that  the  creditor  is  absent  from  the  state,  and  that  the 
affiant  is  his  agent,  is  sufficient  evidence  of  the  agency,  and  is  all 
the  proof  thereof  contemplated  by  the  statute.  Howard's  adm'r 
V.  Leavell's  adm'x 481 
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DECEDENTS  ESTATES— (Continued.) 
4.  The  object  of  the  statute  in  requiring  a  demand  is  to  afford  the 
personal  representative  an  opportunity  to  pay  the  debt  without 
the  cost  of  a  suit.    The  demand  should  be  made  under  such  cir- 
cumstances as  entitle  the  claimant  to  payment  of  the  debt. 

But  the  demand  may  be  waived  by  the  personal  representative 
before  or  after  suit. 

But  see  the  opinion  for  circumstances  evidencing  a  waiver  of 
a  demand  in  a  legal  form.    Ibid 4^1 

6.  Where  a  dodra  is  in  the  form  of  a  foreign  judgment  the  proper  affi- 
davit, accompanied  by  a  mere  statement  of  the  judgment,  is  not 
a  compliance  with  the  statute.     Ibid 481 

DEDICATION— 

1.  The  legal  effect  of  a  dedication  must  be  determined  by  the 
terms  of  the  dedication,  and  not  by  the  intentions  of  the  dedi- 
cator in  making  it.  Elizabethtown,  Lexington  &  Big  Sandy 
Kailroad  Company  v.  Combs. 882 

DEEDS— 

1.  Certificate  of  acknowledgment  of  deed  by  married  woman 

PRIMA  facie  evidence  ONLY.— The  statute  making  the  certificate 
of  acknowledgment  of  a  deed  by  a  married  woman  evidence  that 
she  was  examined  separately  and  apart  from  her  husband,  and  the 
contents,  explained,  etc.,  was  not  intended  to  make  such  evidence 
conclusive,  and  extraneous  evidence  may  be  heard  to  show  the  real 
state  of  facts.  (Ford  v.  Teal,  7  Bush,  156 ;  Woodhead  v.  Foulds, 
7  Bush,  222.)    Hughes  &  Co.,  &c.  v.  Coleman,  &c 246 

2.  Mere  preponderance  of  evidence  against  the  certificate 

NOT  sufficient. — Such  extraneous  evidence  must  be  strong  and 
assuring  in  order  to  overturn  the  certificate,  and  must  be  sufficient 
to  satisfy  the  mind  of  the  court  with  reasonable  certainty  that  the 
law  was  not  complied  with.  A  bare  preponderance  of  evidence 
will  not  do.  If  after  making  all  proper  allowance  for  the  official 
knowledge  and  fidelity  of  the  clerk,  and  giving  proper  effect  to 
the  legal  presumption  that  he  did  his  duty,  it  is  still  manifest  to 
the  court  that  the  law  has  not  been  complied  with,  then,  and  not 
till  then,  will  the  certificate  be  disregarded.     Ibid 246 

8.  Conveyance  must  be  accepted  by  the  grantee  to  become 
effectual. — To  pass  the  fee-simple  estate  in  land  the  convey- 
ance must  not  only  be  executed  and  tendered  to  the  grantee,  but 
must  be  accepted  by  him.  Until  it  is  accepted  the  estate  remains 
in  the  grantor;  and  if  the  rights  of  one  of  his  creditors  intervene 
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before  the  acceptance,  the  interest  acquired  by  such  creditor  will 
be  protected  against  the  claims  of  the  grantee  or  any  one  holding 
under  his  title.  (2  Washburn  on  Beal  Property,  681.)  (Common- 
wealth, &c.  V.  Jackson,  Ac 424 

4.  AOGEPTANGE  OF  DEED  WILL  NOT  BE  PRESUMED  MERELY  BECAUSE 

BENEFICIAL. — ^If  a  deed  is  not  actually  delivered  to  the  grantee 
or  his  agent  authorized  to  receive  it,  it  is  essential  to  prove  notice 
to  him  of  its  execution,  and  such  additional  circumstances  as  will 
a£Ebrd  a  reasonable  presumption  of  his  acceptance  of  it. 

The  presumption  that  a  party  will  accept  a  deed  because  it  is 
beneficial  to  him  will  never  be  carried  so  far  as  to  consider  him  as 
having  accepted  it.    (28  Texas,  773.)    Jbid 424 

DEFECTIVE  PLEADING— 

1.  Defective  pleading  cubed  by  the  verdict. — ^The  contractor 

claiming  for  extra  work  should  allege  an  independent  agreement 
in  order  to  avoid  the  stipulations  of  the  covenant  against  any 
claim  for  extra  work;  but  after  verdict  the  omission  is  aided  by  the 
common-law  intendment,  especially  where  the  facts  established 
sustain  the  cause  of  action.    Escott  &  Son  v.  White,  Ac 169 

2.  The  failure  of  the  plaintiff  to  establish  an  immaterial 

averment  does  not  militate  against  his  right  to  recover.  Louis- 
ville &  Nashville  E.  R.  Co.  v.  Goodnight,  Ac 562 

DEMAND— 

1.  Affidavit  and  demand  by  agent  is  sxtpficient.— The  state- 

ment in  an  affidavit  accompanying  a  demand  against  a  decedent's 
estate  that  the  creditor  is  absent  from  the  state,  and  that  the 
affiant  is  his  agent,  is  sufficient  evidence  of  the  agency,  and  is  all 
the  proof  thereof  contemplated  by  the  statute.  Howard's  adm'r 
V.  Leavell's  adm'x 481 

2.  The  object  of  the  statute  in  requiring  a  demand  is  to  afford  the 

personal  representative  an  opportunity  to  pay  the  debt  without 
the  cost  of  a  suit.  The  demand  should  be  made  under  such  cir- 
cumstances as  entitle  the  claimant  to  payment  of  the  debt. 

But  the  demand  may  be  waived  by  the  personal  representative 
before  or  after  suit.     (Thomas's  ex'r  v.  Thomas,  16  B.  Mon.  184.) 

But  see  the  opinion  for  circumstances  evidencing  a  waiver  of 
a  demand  in  legal  form.     Ibid 481 

3.  Where  a  daim  is  in  tht  form  of  a  foreign  judgment  the  proper 

affidavit,  accompanied  by  a  mere  statement  of  the  judgment,  is 
not  a  compliance  with  the  statute.     Ibid \ 481 
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DEPOSITARY— 
1.  If  a  depositary  op  a  bill  ikdobse  it  in  breach  of  the 
TRUST,  the  indorsee  with  notice  of  the  breach  of  trust  can  acquire 
no  title  as  against  the  rightful  owner,  and  can  neither  sue  on  it 
nor  hold  it  against  the  owner.  (Byles  on  Bills,  225;  Miller  v. 
Edwards,  7  Bush,  398.)    Prather,  Ac.  v.  Weissiger,  &c 117 

DEVISEES— (See  Bars  and  Devisees,) 

DONATION  TO  CHARITABLE  INSTITUTIONS— 

1.  A  PROMISSORY  NOTE  GIVEN  FOR  A  DONATION  INTENDED  TO  BE 
MADE  TO  A  CHARITABLE  INSTITUTION  IS  OBLIGATORY  where  itS 

trustees  are  authorized  hy  its  charter  to  receive  such  donation, 
and  are  required  to  apply  the  fund  to  the  charitable  purpose  of 
the  institution;  this  obligation  on  their  part  being  a  sufficient 
consideration  to  uphold  the  promise  to  pay.  (Collier  v.  Baptist 
Education  Society,  8  B.  Mon.  68.)  Trustees  Kentucky  Female 
Orphan  School  v.  Fleming,  ex'r,  &c 234 

DUELING— 

1.  The  coNSTrrunoNAL  provisions  relating  to  dueling  are 

NOT  self-executing,  except  to  the  extent  that  persons  who  can 
not  or  will  not  take  the  constitutional  oath  are  thereby  prevented 
from  holding  office.    Commonwealth  v.  Jones. 725 

2.  A  citizen  who  denies  that  he  is  guilty  of  having  violated  those 

provisions,  and  is  willing  to  take  the  oath  of  office,  may  enter 
upon  and  discharge  the  duties  thereof  without  subjecting  himself 
to  an  indictment  for  usurpation  of  office  until  he  has  been  first 
indicted,  tried,  and  convicted  for  the  disqualifying  offense.  But 
if  he  takes  the  oath  falsely  and  corruptly,  he  may  be  indicted  and 
prosecuted  for  the  crime  thereby  committed.     Ihid, 725 

8.  Section  20,  article  8,  of  the  state  constitution^  is  of  itself  a  perfect 
statute,  and  any  one  violating  its  provisions  may  be  indicted, 
tried,  and  convicted,  and  by  the  judgment  of  the  court  he 
deprived  of  the  right  to  hold  any  office  of  trust  or  profit,  inde- 
pendent of  any  legislative  action  on  the  subject.    Ibid 72o 

4.  A  CONTESTING  ELECTION  BOARD  Can  not  constitutionally  inquire 
into  the  facts  and  determine  whether  a  candidate  for  office  h.aa 
been  guilty  of  the  offisnse  of  sending,  carrying,  or  accepting  a 
challenge  to  fight  a  duel. 

One  accused  of  such  an  offense  can  only  be  constitutionally 
tried  in  a  direct  proceeding  by  indictment  and  trial  by  a  jury 
and  court  of  competent  jurisdiction.     Ibid 725 
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ELECTIONS— 

1.  Stuffing  the  ballot-box  at  eleotions. — The  provision  of 

flection  12,  article  13,  chapter  33,  of  the  General  Statutes,  denounc- 
ing a  penalty  against  any 'one  for  fraudulently  or  wrongfully 
putting  ballots  into  the  ballot-box  at  an  election  of  represen- 
tatives in  Ck>ngre8s,  should  be  construed  to  include  any  one 
delivering  such  fraudulent  ballot  to  a  judge  of  the  election,  who 
inserts  it  in  the  box  for  him,  or  any  one  who  procures  another 
to  practice  the  fraud,  whether  with  or  without  a  coiTupt  motive 
on  the  part  of  the  one  inserting  the  ballot.  Commonwealth  v. 
Gale 488 

2.  Vote  upon  a  schooi-tTAX  not  an  election. — ^The  ascertainment 

of  the  will  of  the  people  of  a  district  in  relation  to  a  tax  pro- 
posed to  be  levied  for  school-purposes,  under  the  act  of  March 
11,  1873,  is  not  an  election,  but  merely  the  action. of  the  agency 
selected  by  the  legislature  to  determine  when  and  to  what 
extent  the  conditional  statute  shall  become  operative  in  the 
district     Marshall  v.  Donovan,  &c 681 

8.  Contesting  election  boakd  has  no  power  to  enter  into  an 
original  inquiry  cu  to  whether  the  person  elected  hcu^  by  a  inolation  of 
the  constitutional  provisions  in  regard  to  dueling^  subjected  himself  to 
be  deprived  of  the  right  to  hold  office;  nor  upon  their  own  convic- 
tion as  to  his  guilt  to  adjudge  him  not  entitled  to  the  office,  and 
thereupon  to  declare  it  vacant. 

The  legislature  could  not  constitutionally  have  conferred  such 
power  on  a  board  or  tribunal  composed  of  executive  officers. 
Commonwealth  v.  Jones 725 

4.  The  action  of  the  contesting  board  vnthin  the  limits  of  its  juri^iiciian 

is  final  and  conclusive  as  well  on  the  courts  as  on  other  departments 
of  the  government.  But  when  courts  are  called  on  to  enforce 
the  judgments  of  the  board,  or  to  punish  those  who  disobey  its 
mandates,  they  have  the  power  to  inquire  into  and  determine  its 
jurisdiction  in  the  particular  case.     Ibid 725 

5.  Tlie  contesting  board  has  jurisdiction  to  investigate  and  determine 
.  finally  and  conclusively  whether  the  person  elected  possesses  each 

and  all  of  the  qualifications  prescribed  by  the  constitution,  and 
whether  there  are  present  any  of  the  disqualifications  imposed 
by  it.     Ibid. 725 

EQUITIES— 
1.  Prioritt  of  equities. — A  prior  eqnity  with  a  legal  advantage  will 
not  be  disturbed  in  favor  of  a  junior  equity  not  more  meritorious. 

(Russell  V.  Petree,  10  B.  Mon.  186.)    Bettis  v.  Allen 40 

Vol.  X.— 53 
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EQUITIES— (Continued.) 

2.  A  STALE  CLAIM  not  barred  by  the  statute  of  limitations  is  not  en- 
forced in  this  case.    Ibid. 40 

8.  Notice  op  equities. — It  is  a  general  rule  that  notice  of  an  out- 
standing equity  applies  to  every  one  whose  title  comes  to  him 
affected  with  such  notice.    Bank  of  America  v.  McNeil 64 

4.  Equitable  defense  must  be  made  in  ordinary  action,  otherwise 
it  will  be  waived.  (Civil  Code,  section  14.)  Thomasson  v. 
Townsend 114 

6.  Penalties  will  not  be  enforced  when  compensation  can  be 
nuide.  Where  they  are  to  secure  the  payment  of  money  they 
will  be  relieved  against  upon  the  payment  of  the  principal  and 
interest  of  the  debt.  (Story's  Equity  Jurisprudence,  1314.) 
Ibid 114 

6.  Evidence  of  fraud  same  in  equity  as  at  law.— The  chancellor, 
like  a  jury,  must  have  such  evidence  as  will  satisfy  the  mind  to 
a  reasonable  degree  that  fraud  has  been  committed  before  he  will 
be  justified  in  finding  its  existence. 

He  can  not  find  fraud  as  a  fact  on  less  evidence  or  evidence 
different  from  that  which  would  be  required  to  authorize  a  jury 
to  find  the  same  fact. 

The  true  rule  in  all  courts  is  to  require  such  legal  evidence  as 
will  overcome  in  the  mind  of  the  tribunal  the  legal  presumption 
of  innocence,  and  beget  a  belief  of  the  truth  of  the  allegation 
of  fraud.    Marksbury,  &c.  v.  Taylor,  &c 519 

EVIDENCE- 

1.  Preamble  in  the  act  is  held  to  be  at  least  prima  facie  evidence 

of  the  fact  set  forth  in  the  preamble.  Allison,  &c.  v.  Louisville, 
Harrod's  Creek  &  Westport  Railway  Company 1 

2.  Proof  of  oonfesbion— Entire  conversation.— If  a  part  of  a 

conversation  is  relied  on  as  proof  of  a  confession  of  crime,  the 
accused  has  the  right  to  lay  before  the  court  all  that  was  said  in 
the  conversation  relative  to  the  matter  in  issue,  and  is  not  confined 
to  that  portion  which  is  merely  explanatory  of  the  part  already 
proved  against  him.  (1  Greenleaf  on  Evidence,  218.)  Berry  v. 
Commonwealth 15 

8.  Tlie  testimony  of  a  witness  called  to  prove  a  confession  is  inadmissible  a» 
evidence^  if  he  does  not  remember  all  the  conversation,  or  at  least 
ti)e  substance  of  all  that  was  said  at  the  time  on  the  subject. 
Ibid 16 
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EVIDENCE— (Continued.) 

4.  The  bbnewal  of  a  note  by  the  same  pabties  is  merely  a  ehange 
of  the  evidence  Of  the  indebtedness,  and  does  not  extinguifih  it,  or 
leleaae  or  in  any  way  affect  a  pledge  made  to  aecure  it.  Bank  of 
America  v.  McNeil 54 

6.  The  testimony  op  a  deceased  witness  given  at  a  fobmer 
TRIAL  of  the  same  case  and  same  issue  betwe^i  the  same  parties 
is  competent  evidence  on  a  subsequent  trial.  Kean  v.  Common- 
wealth  190 

6.  The  writteit  statement  in  a  bill  of  exceptions  of  the  tes- 

timony OF  THE  DECEASED  WITNESS  ON  THE  FORMER  TRIAL  IS 
NOT  ADMISSIBLE  in  a  criminal  prosecution  as  evidence  of  the 
substance  of  that  testimony,  being  in  violation  of  the  constitu- 
tional right  of  the  accused  to  meet  the  witnesses  face  to  face. 
(Kentucky  Constitution,  sec.  12,  art.  18.)    Ibid 190 

7.  The  substance  op  the  testimony  of  a  deceased  witness  may 

BE  proved  by  persons  WHO  WERE  PRESENT  AT  TriE  FORMER 

TRIAL  and  heard  the  statements  of  the  witness,  if  they  can  re- 
member and  state  the  substance  of  all  his  testimony.     /&i(/...  ,190 

8.  BtU  evidence  in  a  biU  of  exceptions  may  be  read  in  a  civil  action  when 

the  witness  is  dead  and  a  retrial  has  been  ordered.     Ibid 190 

9.  Proof  that  the  family  or  associates  of  a  witness  are  in 

BAD  REPUTE  is  inadmissible  to  impeach  his  character.     Ibid..  190 

10.  Confessions. — Where  a  witness  for  the  prosecution  remembered  a 

part  only  of  the  declaration  of  the  accused  relative  to  the  homi- 
eide  the  accused  had  the  right  to  introduce  other  witnesses,  who 
heard  the  entire  conversation,  to  prove  the  whole,  unless  he 
himself  drew  forth  the  statement  from  the  witness  as  to  the 
declaration.    Coffman  v.  Commonwealth 495 

11.  Evidence  of  fraud  is  the  same  in  equity  aa  at  law.    Marksbury, 

Ac.  V.  Taylor,  &c 519 

12.  Hearsay  evidence  is  incompetent,  as  a  general  rule,  to 

establish  any  specific  fact  which  in  its  nature  is  susceptible 
of  being  proved  by  witnesses  who  can  speak  from  their  own 
knowledge.  (1  Green  leaf  on  Evidence,  99.)  Bradshaw  v.  Com- 
monwealth    576 

18.  What  is  part  of  the  res  qestje. — ^Contemporaneous  expressions 
of  the  assailant  or  of  his  coadjutors,  or  of  the  deceased  in  cases 
of  homicide,  may  be  proved  for  the  purpose  of  illustrating  the 
character  or  quality  of  the  act ;  but  cries  or  exclamations  of  by- 
standers in  no  way  acting  in  concert  with  either  of  the  parties  to 
the  transaction  do  not  constitute  part  of  the  res  gestce.    Ibid..  576 
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EVIDENCE--(Continued.) 

14.  CoMPBTBNOY  OF  wmTESSBS— Intebestt.— -No  case  can  arise  where 
one  party  to  an  issue  is  allowed  to  testify  afl  to  matter  affecting 
his  adversary,  and  the  latter  is  not  permitted  to  testify  as  to  the 
same  matter.    Love  v.  Cummings. ^ 578 

16.  Where  a  party  is  constructively  served  with  process. — 
One  of  two  partners  mortgaged  his  interest  in  the  partnership 
property  and  left  the  state,  and  the  mortgagee  brought  suit  to 
foreclose  against  him  by  constructive  service,  and  his  partner  by 
actual  service  of  process.  The  latter  answered,  alleging  an  in- 
debtedness to  himself  by  the  firm  on  account  of  advances,  for 
which  he  claimed  a  prior  lien  on  the  partnership  property.  Held^ 
that  as  between  the  mortgagee  and  this  remaining  partner  the 
latter  was  a  competent  witness  to  prove  the  nature  and  extent 
of  his  claim ;  but  neither  he  nor  the  mortgagee  was  a  competent 
witness  as  against  the  defendant  constructively  served.  (Sec.  27, 
chap.  37,  General  Statutes.)    Ibid 578 

EXECUTIONS  AND  EXECUTION  SALES— 

1.  Execution  sale  op  encumbered  property — Purchaser  ac- 

quires ONLY  A  LIEN. — Since  the  adoption  of  the  Revised  Stat- 
utes the  purchaser  at  an  execution  sale  of  real  or  personal  property 
on  which  there  is  a  bona  fide  encumbrance  acquires  only  a  lien 
on  the  property  for  the  purchase-money  paid  and  ten  per  cent 
interest,  subject  to  the  prior  encumbrance.  (Revissed  Statutes, 
section  1,  article  15,  chapter  36;  Forrest  v.  Phillips,  &c.,  2  Met^ 
194;  Covington  Bridge  Co.  v.  Walker,  2  Duvall,  150.)  Atkins  v. 
Emison,  Ac 9 

2.  The  legislature  never  intended  that  the  owner  in  such  case  should  be 

deprived  of  his  title;  but,  on  the  contrary,  not  only  permitted  him 
to  redeem,  but  gave  to  the  purchaser  only  a  lien  subordinate  to 
the  bona  fide  encumbrances  preceding  it.     Ibid 9 

3.  Purchaser  may  enforce  his  lien, — Where  the  defendant  in  the  exe- 

cution fails  to  redeem,  the  purchaser  of  encumbered  property  has 
the  right  to  resort  to  a  court  of  equity  to  enforcS  his  lien,  and 
should  make  all  persons  interested  parties  to  the  action.    Ibid..  9 

4.  The  lien  for  the  purchase -money  is  in  effect  a  junior 

MORTGAGE,  except  that  when  the  purchaser  acquires  the  lien  by 
sale  under  execution  it  extinguishes  the  original  debt,  and  the 
liability  on  the  part  of  the  execution  debtor  no  longer  exists,  the 
property  alone  being  bound  for  it     Ibid 9 

5.  Purchaser  may  assail  prior  encumbrances. — The  purchaser 

of  encumbered  property  at  an  execution  sale  is  not  estopped  from 
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assailing  any  encumbrance  thereon  as  void  or  discharged,  although 
his  purchase  was  made  subject  to  the  prior  encumbrances,  and 
their  removal  by  payment  or  otherwise  inures  to  his  benefit  by 
rendering  his  claim  more  secure.    Ibid 9 

6.  Payment  discharges  the  pbiob  liens. — ^The  execution  debtor 

will  not  be  substituted  to  the  rights  of  the  holder  of  the  prior 
lien  by  paying  the  debt  it  secures,  but  the  lien  is  thereby  dis- 
charged; and  this  rule  holds  also  where  the  lien  is  enforced  by  a 
sale  of  the  property,  and  it  is  purchased  by  a  third  party  with  the 
funds  of  the  execution  debtor.     Ibid 9 

7.  The  liability  op  an  officeb  for  failing  to  bell  pboferty 

taken  under  an  execution  is  the  value  of  the  property  if  it  is 
finally  lost  and  the  defendants  are  insolvent,  or  if  the  only  sol- 
vent defendant  is  released  by  the  laches  of  the  officer.  Koyse  v. 
Reynolds 286 

8.  A  PUBCHASEB  AT  AN  EXECUTION  SALE  WHO  HAS  NO  NOTICE  of  a 

title-bond  or  a  deed  that  has  not  been  recorded  within  the  pre- 
scribed time  will  be  protected  in  his  title  even  in  a  court  of 
equity.    Low  &  Whitney  v.  Blinco,  &c 331 

9.  A  PUBCHASEB  WITH  NOTICE  will  also  be  protected  in  case  the 

execution  creditor  acts  in  good  faith  and  without  notice.  Under 
such  circumstances  the  creditor  has  the  right  to  sell,  and  the 
purchaser  necessarily  takes  all  the  title  that  the  creditor  can 
require  the  sheriff"  to  sell.    Ibid 331 

10.  Notice  to  the  pubchaseb  afteb  his  pubchase  does  not  af- 

fect HIM. — He  is  by  his  purchase  invested  with  an  inchoate  legal 
title,  which  he  has  the  absolute  right  to  perfect  by  procuring  a 
conveyance  from  the  sheriff*,  and  this  right  does  not  depend  upon 
his  being  a  stranger  to  the  execution.  In  such  cases  the  execution 
creditor  is  as  much  entitled  to  protection  as  a  stranger.  Ibid,.  381 

11.  Notice  to  the  execution  cbeditob  at  any  time  befobe  he 

pubchases  affects  his  conscience,  and  he  may  be  compelled, 
in  obedience  to  the  equity  evidenced  by  the  bond  or  unrecorded 
deed,  to  transfer  the  legal  title  to  the  party  against  whom  he 
ought  not  in  good  conscience  to  hold  it.  (Halley  v.  Oldham,  5  B. 
Mon.  235.)    Ibid 331 

12.  The  acts  of  1786  and  1796,  so  far  as  they  relate  to  the  rights  of 

purchasers  and  creditors  without  notice  of  an  unrecorded  deed, 
were  substantially  re-enacted  in  the  Revised  Statutes  and  in  the 
General  Statutes.    Ibid 831 
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EXECUTIONS  AND  EXECUTION  SALES— (Continued.) 

13.  Ok  a  joint  judgment  or  decree  aoatnst  several  the  execu- 

tion MUST  BE  JOINT.  (Revised  Statutes,  chap.  36,  sec.  8,  art.  2, 
1  Stanton,  478.)  The  excctUion  must  be  joint;  it  can  not  be  other- 
wise and  be  lawful.    Tanner  v.  Grant 362 

14.  An  exeouHon  on  a  joint  jndgfnmt,  issued  against  one  only  of  the 

defendants,  was  issued  in  violation  of  the  statute,  and  conferred 
no  authority  on  the  sheriff  to  take  a  replevin-bond ;  nor  was  the 
judgment  merged  by  the  bond.     Ibid 362 

16.   A  SALE  OP  PROPERTY  UNDER  EXECUTION  IS  A  MINISTERIAL  ACT 

of  the  officer  making  it,  and  when  he  exceeds  his  authority 
the  sale  is  void.  Hence  a  sale  of  more  land  than  is  necessary  to 
satisfy  the  execution  is  void.    Dawson,  &q.  v.  Litsey 408 

16.  Impeaching  sheriff's  return  on  execution. — The  return  made 
by  an  officer  of  a  levy  and  sale  under  an  execution  can  not  be 
impeached  by  extrinsic  evidence  other  than  that  of  the  clearest 
and  most  convincing  character,  if  at  all.  Commonwealth,  &c.  v. 
Jackson,  &c 424 

EXECUTORS  AND  ADMINISTRATORS— 

1.  Who  is  a  competent  witness  where  personal  representa- 

tive IS  the  opposing  party.— The  word  " party"  in  section  25, 
chapter  37,  of  the  General  Statutes  is  the  equivalent  of  the  word 
"person"  in  section  22  of  the  same  chapter.  To  restrict  the 
word  "  party  "  to  parties  to  the  record  would  be  inconsistent  with 
the  whole  tenor  and  spirit  of  the  act,  its  intention  being  to  put 
the  parties  as  nearly  upon  an  equal  footing  as  possible,  and  the 
language  should  be  liberally  construed.  Manion*s  administrator 
V.  Lambert's  administratrix 295 

2.  The  distributee  of  an  estate  is  not  a  competent  witness 

FOR  THE  ADMINISTRATOR  OF  HIS  INTESTATE  in  an  actiou  in  the 
name  of  the  administrator  against  the  administrator  of  another 
deceased  person.     Ibid 295 

3.  The  former  law  is  unchanged  in  that  all  persons  are  incompe- 

tent to  testify  against  an  administrator  as  to  facts  occurring  before 
the  death  of  the  decedent  who  were  incompetent  prior  to  the 
enactment  of  this  law.     Ibid 295 

4.  Covenant  with  the  administrator  in  regard  to  the  dece- 

dent's LAND. — In  an  action  in  the  name  of  the  administrator  on 
a  covenant  made  to  him  as  such,  by  which  certain  repairs  are  to  be 
made  and  improvements  on  the  land,  in  part  payment  of  rent,  the 
cost  of  making  the  repairs  and  improvements  may  be  recovered; 


Digitized  by 


Googk 


VOL.  X.]  INDEX.  828 

Executors  and  AdmiiusiratorB— Expatriation. 

EXECUTORS  AND  ADMINISTRATOBS— (Continued.) 

but  no  recovery  can  be  had  for  an  injury  to  the  inheritance  or 
depreciation  in  the  rental  value  of  the  Land  after  the  term  expires. 
It  is  only  in  virtue  of  the  covenant  that  the  administrator  can 
recover  at  all,  and  the  recovery  must  be  limited  to  the  damages 

resulting  to  him  by  the  breach.     Ibid. 295 

5.  Whebe  a  defendant  dies  pending  an  action,  and  no  personal 
representative  qualifies,  it  may  under  section  566  of  the  Civil 
Code  be  revived  against  the  heirs  alone;  but  the  remedy  is  exclu- 
sively equitable,  and  the  action,  if  at  law,  should  be  transferred 
to  equity,  and  the  proper  amendments  made  to  the  pleadings. 
Hagan,  &c.  v.  Patterson 441 

EXEMPTION— (See  also  Eimesiead  ExemptUm.) 

1.  A  debtor  may  sell  his  personal  pbopertt  exempt  from  exe- 

cution, either  in  payment  for  a  debt  or  for  any  other  valuable 
consideration,  so  as  to  vest  in  the  purchaser  the  absolute  title,  or 
even  to  mortgage  it  to  secure  the  payment  of  a  debt.  Moxley  v. 
Ragan,  &c 156 

2.  Waiver  of  benefits  under  exemption  laws  against  public 

POLICY. — An  executory  contract  by  which  a  debtor  agrees  to  waive 
all  benefits  under  the  exemption  laws  is  against  public  policy,  like 
agreements  to  waive  the  benefit  of  the  bankrupt  actor  statute  of 
limitations,  and  can  not  be  enforced.  The  recitals  in  such  agree- 
ments can  not  constitute  an  estoppel.  (10  Howard,  K.  Y.,  28*3; 
31  Barb.  170.)    Ibid !..  156 

3.  A  debtor's  RIGHT  OF  ACTION  FOR  THE  RECOVERY  OP  PROPERTY 

exempted  from  EXECUTION  or  its  value  does,  not  on  his  death 
pass  to  his  personal  representative,  but  to  his  widow,  for  the 
benefit  of  herself  and  the  infant  children  residing  with  her. 
Myers's  adm'r,  Ac.  v.  Forsythe 394 

4.  Where  the  exempted  property  has  been  sold  under  attachment,  and 

the  proceeds  are  in  court  undistributed  at  the  death  of  the  debtor, 
they  pass  to  the  widow  and  children,  as  if  the  property  had  re- 
mained unsold. 

The  fiu;t  that  the  wife  was  present  at  the  sale  and  made  no  ob- 
jection can  not  operate  as  a  waiver  of  her  right.     Ibid 394 

EXPATRIATION— 

1.  The  "  EXPATRIATION  ACT,"  approved  March  16, 1862,  was  uncon- 

stitutional and  void.    Burkett  v.  McCarty 758 

2.  A  CITIZEN   MAY    EXPATRIATE  HIMSELF,  with    the   CODSeut   of  his 

state,  express  or  presumed.  But  no  act  of  legislation  can  dena- 
tionalize a  citizen  without  his  concurrence.    Ibid 758 
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EXPATRIATION— (Continued.) 
3.  Such  oompulsiye  excision  is  a  heavy  punishment,  which  can  not 
be  inflicted  without  judicial  conviction  of  some  crime  or  act 
denounced  by  legislation  or  a  forfeiture  of  citizenship,  any  more 
than,  a  bill  of  attainder  without  judicial  conviction  can  consti- 
tutionally punish  a  citizen.    IMd 758 

FIDUCIARIES— 

1.  One  commission. — Where  funds  are  held  by  one  in  different  fidu- 

ciary capacities  he  will  not  be  entitled  to  more  than  one  com- 
mission for  perfomyng  a  single  duty  which  involves  no  additional 
labor  or  responsibility.    Clark  and  wife  v.  Anderson 99 

2.  Guardians  and  administeators  are  not  officers  of  the 

COUNTY  court,  but  trustees,  having  such  an  interest  in  the  exe- 
cution of  their  trusts  as  entitles  them  to  protection  from  removal 
by  the  court  without  just  cause.  (Isaacs  v.  Taylor,  3  Dana,  600; 
Murray  v.  Oliver,  8  B.  Mon.  1.)    Dunlap  v.  Kennedy 639 

FINAL  ORDER— 
1.  An  order  confirming  a  report  of  sale  is  final,  being  a 
judicial  recognition  of  the  right  of  the  commissioner  to  make 
the  sale  as  reported,  and  may  be  appealed  from  by  the  party 

aggrieved.    Dawson,  &c.  v.  Litsey 408 

2#  An  order  compelling  a  plaintiff  to  elect  which  of  two 
causes  of  action  he  will  prosecute  is  not  a  final  order  from  which 
an  appeal  can  be  taken,  but  it  may  be  revised  on  an  appeal  from 
the  final  judgment  in  the  case,  and  his  election  to  strike  out  one 
cause  of  action  under  protest  is  no  waiver  of  the  error.  Jones, 
assignee,  &c.  v.  Johnson,  &c 649 

FOREIGN  RECORDS— 

1,  The  act  of  Congress  prescribing  the  mode  op  authenticate 

ING  records,  and  the  credence  to  be  given  them  in  other  states, 
relates  to  records  of  courts  of  general  jurisdiction,  and  not  to 
inferior  courts  of  limited  judicial  power,  which  are  not  regarded 
as  courts  of  record  even  in  the  states  where  they  are  organized. 
McElfatrick  v.  Taft  &  Son 160 

2.  The  verity  op  judicial  proceedings  of  courts  not  courts 

of  record  may  be  established  by  an  exemplification  of  a  copy 
under  the  seal  of  the  state,  or  by  a  copy  proved  to  be  true  by  a 
witness  who  has  compared  it  with  the  original  (1  Greenleaf's 
Ev.  649),  or  by  testimony,  as  other  facts  are  proved.  The  juris- 
diction may  be  shown  by  the  production  of  the  statute  conferring 
it  or  the  testimony  of  those  learned  in  the  law  of  the  place. 
(17  liass.  643;  1  areenleaf's  Ev.  627.)    Ibid. 160 


Digitized  by 


Googk 


^   VOL.  X.]  INDEX.  826 

Foreign  Reeords — Frand. 
FOREIGN  RECORDS— (Continued.) 

8.  A  JUDGMEKT  IN  PEB80NAM,  BENDERED  IK  ANOTHER  STATE  bj  a 

juBtioe's  or  other  court  not  of  record,  is  to  be  received  in  this 
state,  like  a  foreign  judgment,  as  prtTna  fade  evidence  of  the 
indebtedness.    Ibid 160 

4.  The  plea  of  kul  tiel  record  is  not  good  in  an  action  in  this 

state  on  the  judgment  of  a  justice  of  the  peace  of  another  state, 
as  it  is  no  denial  of  the  indebtedness,  and  can  not  put  in  Issue 
the  existence  of  a  record  which,  if  exhibited,  must  be  held  not 
to  be  a  record.    Ibid 160 

5.  The  plea  op  nil  debet  is  no  defense  in  such  action  under 

OUR  Code  of  Practice,  as  every  material  fact  alleged  in  the 
petition  and  not  denied  in  the  answer  must  be  taken  as  true. 
Ibid 160 

FORFEITURES— 

1.  The  right  to  hold  office  and  to  vote  can  be  forfeited  only  by 

the  judgment. of  a  court  in  a  direct  proceeding  by  indictment, 

etc.    Such  forfeiture  is  a  punishment.    Commonwealth  v.  Jones, 

725;  Burkett  V.  McCarty 768 

FRAUD— 

1.  A  FRAUD  MAT  BE  PERPETRATED  as  Well  by  the  assertion  of  facts 

that  do  not  exist,  ignorantly  made  by  one  whom  the  person  acting 
upon  the  assertion  has  the  right  to  suppose  has  used  reasonable 
diligence  to  inform  himself,  as  by  concealing  the  facts  known  to 
exist  which  in  equity  and  good  conscience  ought  to  be  made 
known.    Graves,  Ac.  v.  The  Lebanon  National  Bank 23 

2.  Where  one  purchases  a  chattel  and  obtains  possession  by 

REASON    OF  fraudulent  REPRESENTATIONS,   AND  THEN   SELLS 

TO  AN  INNOCENT  PURCHASER,  the  title  vests  iu  the  latter, 
although  as  between   the  vendor  and   vendee  the  former  can 

reclaim  the  property.     Vaughn,  Ac.  v.  Hopson 337 

8.  Evidence  of  fraud  same  in  equity  as  at  law. — ^The  chan- 
*  cellor,  like  a  jury,  must  have  such  evidence  as  will  satisfy  the 

mind  to  a  reasonable  degree  that  fraud  has  been  committed 
before  he  will  be  justified  in  finding  its  existence. 

He  can  not  find  fraud  as  a  fact  on  less  evidence  or  evidence 
difierent  from  that  which  would  be  required  to  authorize  a  jury 
to  find  the  same  fact. 

The  true  rule  in  all  courts  is  to  require  such  legal  evidence  as 
will  overcome  in  the  minds  of  the  tribunal  the  legal  presumption 
of  innocence,  and  beget  a  belief  of  the  truth  of  tlie  allegation  of 
fraud.    Marksbury,  &c.  v.  Taylor,  &c 519 
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GENERAL  STATUTES— 
1.  Bbyised  Statutes  bbpsaled  by  the  Geneeal  Statutbb.— The 
object  of  the  recent  revision  of  the  statutes  of  Kentucky  was  to 
enact  a  system  of  laws  in  a  condensed  form  embracing  all  statutory 
enactments  of  a  general  nature  other  than  those  excepted  in  the 
act  adopting  the  Greneral  Statutes. 

The  General  Statutes  must  be  regarded  as  containing  all 
^  the  statute  law  on  the  subjects  indicated  by  the  titles  therein. 
When  therefore  a  section  in  the  Revised  Statutes  has  been 
omitted  in  the  General  Statutes,  or  any  change  ipade,  however 
slight,  in  a  general  law,  the  whole  law  as  found  in  the  Revised 
Statutes  on  that  subject  must  be  considered  and  treated  as  re- 
pugnant to  the  provisions  of  the  General  Statutes.  Broaddus's 
devisees  v.  Broaddus's  heirs. 299 

HEIRS  AND  DEVISEES— 

1.  Requisites  op  petition  against  heirs  or  devisees.— The  peti- 

tion against  heirs  or  devisees  in  an  action  to  recover  from  them  a 
debt  owing  by  the  ancestor  or  devisor  should  describe  the  particular 
property  sought  to  be  subjected,  or  allege  that  the  heirs  or  devisees 
have  received  sufficient  estate  from  the  ancestor  or  devisor  to  pay 
the  debt  Trustees  Kentucky  Female  Orphan  School  v.  Fleming, 
executor,  &c 234 

2.  Limitation  of  fifteen  years  in  action  against  an  heir  on 

NOTE  OP  ANCESTOR. — An  action  against  the  heir  on  the  promissory 
note  of  his  ancestor  can  only  be  maintained  by  virtue  of  a  statu- 
tory enactment,  yet  the  liability  of  the  heir  is  not  one  created  by 
statute,  within  the  meaning  of  section  2,  article  3,  chapter  63, 
of  the  Revised  Statutes,  as  the  word  "  liability"  there  used  has 
reference  to  the  subject-matter  of  the  action,  and  not  to  the 
person  against  whom  it  may  be  prosecuted. 

The  limitation  of  fifteen  years  applies  as  in  other  actions  on 
promissory  notes    Ibid 234 

3.  Actions  against  heirs  and  devisees.— Section  6,  chapter  40, 

Revised  Statutes,  is  a  re-enactment  of  the  statute  of  1792 ;  and  in 
order  to  proceed  at  law  under  it  against  tlie  heir  or  devisee  it  is 
necessary  that  the  personal  representative  shall  be  joined  as  a 
defendant,  as  the  heir  has  the  right  to  demand  that  the  debts 
of  the  decedent  or  testator  shall  be  paid  out  of  the  personalty, 
if  sujfficient.    Hagan,  &c.  v.  Patterson 441 

4.  Where  the  heirs  are  infants. — If  there  be  no  penonal  repre- 

sentative, a  suit  in  equity  may  be  maintained  against  the  heirs  or 
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devisees  alone;  and  where  they  are  infants  it  should  be  alleged 
and  proved  either  that  personal  estate  has  been  distributed  or  that 
real  estate  has  descended  to  them ;  and  if  the  claim  can  be  satisfied 
in  no  other  way  than  by  a  sale  of  their  real  estate,  the  sale  should 
be  made  under  the  supervision  of  the  chancellor,  and  not  by  the 
sheriff  under  execution.    Ibid 441 

HOMESTEAD  EXEMFIION— 

1.  Mortgage  of  homg3TEad  exemption. — ^While  one  may  mortgage 

the  legal  title  to  his  homestead  to  secure  indebtedness  created 
prior  or  subsequent  to  the  enactment  of  the  homestead  law,  and 
such  mortgage  made  in  good  faith  and  properly  recorded  is  good 
against  such  subsequent  and  antecedent  creditors,  a  mortgage  of 
the  homestead  exemption  only  can  not  vest  the  mortgagee  with 
any  right  greater  than  the  mortgagor  had,  or  any  superior  to  that 
of  a  creditor  whose  debt  existed  prior  to  the  passage  of  the  act,  nor 
pass  any  equitable  interest  affecting  the  claim  of  such  creditor. 
Gaines,  &c.  v.  Casey,  &c 92 

2.  The  bight  to  a  homestead  exemption  may  be  waived  by  a 

sale  of  the  property,  or  may  be  mortgaged  so  as  to  deprive  the 
debtor  of  the  right  of  exemption  as  against  the  debt  it  was  in- 
tended to  secure.    Ibid : 92 

8.  Whenever  the  debtob  ceases  to  be  a  housekebpbb  or  be- 
MOVEB  FROM  THE  PREMISES  the  right  to  the  exemption  terminates, 
though  mortgaged.    Ibid. 92 

4.  Homestead  can  not  be  subjected  to  the  payment  of  debts  created 

after  June  1,  1866,  unless  the  debt  or  liability  existed  prior  to  the 
purchase  of  the  land. 

Part  of  a  tract  of  land  having  been  sold  to  pay  purchaae^money, 
the  owner  is  entitled  to  have  a  homestead  set  apart  to  him  in  the 
remainder.  Webster  v.  Bronston,  trustee,  &a  (5  Bush,  521)  oon<- 
curred  in.    Gardner,  &c.  v.  Smith,  &c 245 

5.  A  sale  of  land  under  the  judgment  OP  A  COURT  CAN  not 

DIVEST  the  owner  of  his  right  to  a  homestead  exemption,  unless 
it  has  been  waived  in  the  manner  prescribed  in  the  statute. 
Wing,  &c.  V.  Hayden,  &c 276 

6.  Purchase  subject  to  the  exemption. — The  purchaser  at  such 

sale  takes  the  land  subject  to  the  exemption,  and  although  the 
debtor  should  subsequently  cease  to  be  a  housekeeper,  or  to  be 
entitled  to  the  exemption,  it  would  not  inure  to  the  benefit  of 
such  purchaser.    The  allegation  in  an  answer  that  the  defendant 
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18  an  ''innocent  purchaser"  is  merely  an  averment  of  a  conclu- 
sion of  law.    Ibid 276 

7.  Failure  to  claim  not  a  waivek.— The  fact  that  the  owner  of 

land  defended  the  suit  to  foreclose  a  mortgage  and  failed  to  claim 
a  homestead  is  no  waiver  of  the  exemption,  as  it  can  only  be 
waived  by  a  conveyance  on  the  part  of  the  husband  and  wife, 
acknowledged  and  recorded.     Ibid 276 

8.  Thb  homestead  eiqht  hay  be  waived  by  a  conveyance  by 

the  husband  and  wife  purporting  to  convey  the  whole  estate,  and 
which  contains  no  limitation,  either  in  the  deed  or  the  certificate, 
of  the  fem^B  acknowledgment. 

But  if  it  appears  in  either  the  deed  or  acknowledgment  that 
she  only  released  her  dower,  it  will  not  be  a  waiver  of  the  home- 
stead.   Ibid 276 

9.  BenU  cuxruing  from  the  homestead  while  the  persons  entitled  to  the 

exemption  were  voluntarily  out  of  possession,  or  which  may  have 
been  voluntarily  paid  by  them,  can  not  be  recovered.    Ibid..  276 

10.  Waiveb  op  homestead  exemption.— The  homestead  right  may 

be  waived  by  a  conveyance  by  husband  and  wife,  purporting  to 
convey  the  whole  estate,  and  without  limitation  either  in  the 
deed  or  the  certificate  of  the  fem^a  acknowledgment;  but  if  it 
appear  in  either  that  she  only  relinquished  her  dower,  it  will 
not  be  a  waiver  of  the  homestead  right  Robbins,  &c.  v.  Cook- 
endorfer,  &g 629 

11.  The  wife  owning  the  fee  joined  with  her  husband  in  conveying 

the  whole  estate  in  a  mortgage,  warranting  the  title,  and  without 
limitation  in  the  instrument  or  certificate  of  acknowledgment. 
Hdd  to  be  a  waiver  of  the  homestead  right.    Ibid 629 

HUSBAND  AND  WIFE— 

1.  When  wipe  may  sue  alone.— Certain  land,  the  general  property 
of  an  infant  married  woman,  was  exchanged  for  another  tract, 
and  deeds  with  general  warranty  were  executed,  the  wife  joining 
with  her  husband.  Three  years  afterward  the  wife,  having  arrived 
at  age,  refused  to  ratify  the  exchange ;  and  her  husband  declining 
to  join  with  her  in  a  suit  to  avoid  it,  she  instituted  a  suit  in  her 
own  name  to  cancel  the  contract  and  recover  the  land,  making 
the  vendee  and  her  husband  defendants.  Held^  that  the  interest 
of  the  husband  being  antagonistic  to  that  of  his  wife,  by  reason 
of  his  covenant  of  warranty,  she  had  the  right,  under  section  49 
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of  the  Civil  Code,  to  maintain  the  action  in  her  own  name,  and 
the  interposition  of  a  next  friend  was  unnecessary.  (Matson  v. 
Matson,  4  Met  262.)    Hardin  v.  Gerard,  Ac 259 

2.  Husband  aoquikes  no  interest  in  the  wife's  land  except 
THE  USE. — The  deed  executed  by  the  husband  and  infant  vnfe  pasted 
no  estate  during  the  life  of  the  wife,  except  the  right  to  the  use  for 
a  period  not  exceeding  three  years,  and  conferred  on  the  vendee 
no  right  whatever  after  that  time  as  against  the  wife.  (Section  1, 
article  2,  chapter  47,  Revised  Statutes.)    Tbid 259 

8.  Wife's  right  to  recover  her  land. — In  order  to  recover  the 
land  in  such  case  it  is  not  essential  that  the  wife  should  show 
herself  entitled  to  demand  an  equitable  settlement;  but  her  right 
being  a  legal  one,  she  is  entitled  to  enforce  it  without  regard  to 
her  condition.     Ibid 259 

4.  A  DEMAND  OF  POSSESSION  OR  NOTICE  TO  QUIT  WAS  UNNECESSARY, 

as  the  vendee  was  not  a  tenant,  but  was  in  possession  under  an 
executed  contract  claiming  adversely.  (Isaacs  v.  Gearheart,  12  B. 
Mon.  235.)    Ibid 259 

6.  That  no  deed  was  tendered  reconveying  the  land  taken  in  exchange  wiU 
not  defeat  the  suit,  as  the  chancellor  in  such  case  has  the  power 
to  order  such  conveyances  to  be  made  as  justice  may  demand. 
Ibid \ 259 

6.  The  allegation  that  the  husband  had  refused  to  join  in  the  suit  was  not 

traversable,  and  the  issue  thereon  was  immaterial.    Ibid 259 

7.  Widow  and  infant  children  are  entitled  to  property  ex- 

empted FROM  execution. — A  debtor's  right  of  action  for  the 
recovery  of  property  exempted  from  execution  or  its  value  does 
not  on  his  death  pass  to  his  personal  representative,  but  to  his 
widow,  for  the  benefit  of  herself  and  the  infant  children  residing 
with  her.    Myers's  administrator,  &c.  v.  Forsythe 394 

8.  Where  the  exempted  property  has  been  sold  under  attachment,  and 

the  proceeds  are  in  court  undistributed  at  the  death  of  the  debtor, 
they  pass  to  the  widow  and  children,  as  if  the  property  had  re- 
mained unsold. 

The  fact  that  the  wife  was  present  at  the  sale,  and  made  no 
objection  can  not  operate  as  a  waiver  of  her  right.    Ibid,.,,,.  394 

9.  Where  a  husband  and  wife  are  sued  for  a  debt  of  the  wife  created 

before  the  marriage,  an  amended  petition  filed  averring  that  they 
had  since  been  divorced,  and  seeking  judgment  against  the  wife, 
sets  up  no  new  cause  of  action.    Joyes  v.  Hamilton 544 
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10.  A  JUDGBfENT  AGAINST  PERSONS  JOINTLY  LIABLE  IS  AN  ENTniETT, 

and  if  void  as  to  one  is  void  as  to  all. 

But  where  it  is  several  as  to  the  parties  it  may  be  reversed  as 
to  one  and  affirmed  as  to  another. 

A  judgment  against  a  divorced  wife  for. her  debt,  and  also 
against  the  husband  as  to  any  property  received  by  the  marriage, 
if  void  as  to  the  husband,  can  not  prejudice  the  wife,  and  will  not 
be  void  as  to  her.    (65  Maine,  252;  9  Mass.  532.)    Ibid 544 

11.  How  PROCEEDS  OF  WIFE'S  GENERAL  ESTATE  CONVERTED  TO  SEPA- 

RATE ESTATE. — A  husband  may  permit  his  wife  to  set  apart  the 
proceeds  of  her  general  estate  to  her  own  separate  and  exclusive 
use;  but  his  intention  to  do  so  must  be  manifested  by  a  distinct 
act,  unequivocal  in  its  nature,  and  inconsistent  with  the  idea  that 
he  reserves  the  right  in  any  possible  contingency  to  assert  claim 
as  husband  to  such  estate.    Penn  v.  Young 626 

12.  Wife's  earnings.— If  a  husband  desires  to  convert  the  wife's 

earnings  as  such  into  separate  estate,  to  be  used  by  her  to  his 
exclusion,  he  must  avail  himself  of  the  provisions  of  the  statute 
authorizing  courts  of  equity  to  empower  married  women  to  ac- 
quire, hold,  and  enjoy  property  as  femes  sole.  (Uhrig  v.  Horstman 
&  Sons,  8  Bush,  172.)    Ibid 626 

18.  What  is  not  a  conversion  to  separate  estate. — A  husband 
may  keep  the  proceeds  of  his  wife's  general  estate  and  the  profits 
accruing  from  her  domestic  affairs  distinct  from  his  general  busi- 
ness, may  loan  out  the  moneys  accruing  from  these  sources  in  his 
wife's  name,  take  the  notes  payable  to  her,  and  recognize  her 
property  in  or  ownership  of  such  notes,  and  still  the  estate  thus 
held  will  be  prima  facie  the  general  estate  of  the  wife,  liable  at 
any  time  to  be  reduced  to  possession  by  the  husband,  and  such 
estate  as  he  will  take  as  survivor  in  case  of  the  wife's  death. 
Ibid 626 

14.  When  a  married  woman  may  act  as  feme  sole.  — By  the 

common  law  a  married  woman,  whose  husband  was  banished  or 
who  had  abjured  the  realm, 'might  acquire  and  hold  property, 
and  contract,  and  sue  and  be  sued  as  a  feme  sole,  Hannon  v. 
Madden 664 

15.  Statutory  provision  for  protection  of  married  women. — 

Section  3,  article  2,  chapter  47,  Revised  Statutes,  makes  provision 
for  every  possible  contingency  in  which  it  can  become  necessary 
for  a  married  woman  who  has  been  deserted  by  her  husband  to 
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acquire,  hold,  and  dispose  of  property,  to  make  contracts,  and  to 
sue  and  be  sued  as  a /<»»«  «ofe.    Ibid, 664 

16.  The  legidaiure  intended  this  statute  cu  a  rnhgUtute  for  the  common  law, 
and  not  as  merely  cumnlatire.  It  comprehends  the  entire  sub- 
ject, and  leaves  no  right  or  privilege  necessary  or  proper  for  the 
abandoned  wife  to  exercise  or  enjoy  to  be  deduced  from  or  upheld 
'  by  common-law  principles  or  precedents.  Its  provisions  are  to 
be  literally  construed,  with  a  view  to  promote  the  object  of  its 
enactment.    Ibid 664 

INDICTMENTS— 

1.  Selling  liquob  to  minobs.— The  only  statute  imposing  penalties 

for  selling,  giving,  or  furnishing  spirituous,  vinous,  or  mnlt  liquors 
to  minors  without  proper  authority  is  the  act  of  March  22,  1871. 
Baer  v.  Commonwealth » 8 

2.  The  indictment  failing  to  show  that  the  accused  was  a  licensed 

vendor  of  spirits,  the  only  penalty  that  could  be  inflicted  was  a 
fine  of  fifty  dollars.    Ibid 8 

3.  The  jukisdiction  op  the  Coukt  op  Appeals  in  cases  of  mis- 

demeanor is  limited,  by  the  act  of  March  1,  1860,  amending 
section  342  of  the  Criminal  Code,  to  prosecutions  in  which  the 
punishment  may  exceed  a  fine  of  fifty  dollars  or  imprisonment 
for  thirty  days,  or  both.     Ibid 8 

4.  Though  several  persons  be  jointly  indicted  for  distinct 

OFFENSES  charged  to  have  been  jointly  committed,. when  not  sus- 
ceptible of  a  joint  commission,  if  the  indictment  charged  the  one 
on  trial  in  person  with  the  commission  of  the  offense,  the  judg- 
ment should  not  be  arrested.    Weatherford  v.  Commonwealth..  196 

6.  When  (he  indictment  is  joint,  if  it  appear  in  proof  that  the  party  on 
trial  was  the  only  one  concerned  in  the  commission  of  the  offense, 
there  may  be  a  verdict  and  judgment  against  him  the  same  as 
though  he  was  indicted  alone.  (Bishop  on  Criminal  Procedure, 
sec.  223.)    Ibid 196 

6.  Grand  jurymen  are  required  to  be  citizens  and  housekeepers 
of  the  county  and  over  the  age  of  twenty-one  years.  (Revised 
Statutes,  chapter  66,  article  1,  section  1.) 

The  failure  of  any  member  of  the  grand  jury  to  possess  each  of 
the  qualifications  prescribed  by  the  statute  renders  indictments 
found  by  such  jury  subject  to  be  set  aside  as  for  a  substantial 
error  in  the  formation  of  l^e.  grand  jury.  (Criminal  Code, 
section  169.)    Commonwealth  v.  Smith,  &c 476 
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7.  The  right  to  make  a  motion  to  set  aside  an  indictment  is 

WAIVED  by  the  defendant  if  not  made  at  the  proper  time  and  in 
the  appropriate  mode  (Criminal  Code,  sec.  158);  and 

Whenever  an  indictment  for  a  misdemeanor  is  called  far  trial  the 
defendant  ought  either  to  move  to  set  it  aside  or  plead  thereto; 
and  by  ftiiling  to  do  either  the  defendant  loses  his  opportunity  to 
plead  as  a  matter  of  right,  and  should  thereafter  be  refused  leave 
to  plead  any  other  than  a  meritorious  plea  in  bar. 

A  motion  to  set  aside  an  indictment  is  in  the  nature  of  a  plea  in 
abatement;  and  if  not  made  at  the  proper  time,  the  right  to  make 
it  is  waived.    Ibid, .' 476 

8.  Objection  to  the  indictments  because  one  of  the  grand  jurors 

was  not  a  housekeeper,  not  having  been  made  until  the  second 
term  after  the  defendants  were  before  the  court  on  process,  came 
too  late,  and  ought  not  to  have  been  entertained.     Ibid 476 

INFANTS— 

1.  How   INFANTS    MAY   VACATE  JUDGMENTS  AGAINST  THEM.— The 

rights  and  interests  of  infants  are  under  the  special  protection 
of  courts  of  equity,  and  they  may  at  any  time  within  the  period 
prescribed  by  section  421  of  the  Civil  Code  apply  to  such  courts 
to  vacate  any  judgment  or  final  order  by  which  injustice  has  been 
done  them.    Allen,  &c.  V.  Troutman's  heirs. 61 

2.  They  need  not  allege  any  of  the  special  grounds  for  which  new  trials 

are  granted  to  adults;  but  it  is  sufficient  that  they  were  infants 
at  the  time  of  the  rendition  of  the  judgment,  that  it  is  unjust 
according  to  the  facts  presented  by  them,  and  that  they  apply 
for  relief  within  the  prescribed  time.  (Newland  v.  Gentry,  18  B. 
Mon.  670.)    Ibid 61 

8.  Tfiat  the  action  was  not  brovglU  vnthin  a  year  after  one  of  the  infants 
arrived  at  age  is  no  bar  to  the  rights  of  the  others  who  sued  within 
the  prescribed  time.     Ibid 61 

4.  When  judgment  against  infant  may  be  vacated.— The  court 
in  which  a  judgment  or  final  order  has  been  rendered  or  made  has 
power,  after  the  expiration  'of  the  tenn,  to  vacate  or  modify  such 
judgment  or  order,  by  granting  a  new  trial,  where  there  have  been 
erroneous  proceedings  against  an  infant,  married  woman,  or  person 
of  unsound  mind,  and  where  the  condition  of  the  defendant  does 
not  appear  in  the  record  nor  the  error  in  the  proceeding.  (Sub- 
section 5,  section  579,  Civil  Code.)  Richards,  guardian,  &c.  ▼. 
Bichards's  administrator,  &c 617 
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5.  But  where  the  infancy  of  the  defendant  does  appear  in  the  record,  and 

the  error  in  the  proceeding  does  not,  the  court  may  vacate  or 
modify  its  judgment  when  the  infant  shall  within  twelve  months 
after  arriving  at  the  age  of  twenty-one  years  appear  and  show  cause 
against  it.  (Subsection  8,  section  579,  and  section  421,  Civil  Code.) 
In  such  case  it  is  not  material  to  inquire  as  to  the  regularity  of  the 
proceedings  in  the  original  action.     Ibid 617 

6.  Where  any  irregularity  appears  of  record  remedy  may  be  had  by 

Appeal ;  but  an  infant  may  waive  mere  errors  or  irregularities  in 
the  preparation,  even  when  they  are  patent,  and  proceed  at  once 
to  have  the  judgment  vacated  or  modified  upon  the  merits  of  the 
controversy.  The  judgment  being  prima  facie  correct,  the  onus  is 
on  the  infant  to  show  that  it  is  unjust  and  unauthorized  by  the 
law  applicable  to  the  facts  of  the  particular  case.     Ibid 617 

7.  !Ebrob8  must  be  prejudicial.— The  errors  contemplated  by  sub- 

section 8  of  section  579  are  such  as  affect  the  substantial  rights  of 
the  infants,  and  to  obtain  relief  under  it  they  must  show  that  actual 
injustice  has  been  done  them.    (18  B.  Mou.  67(X)    Ibid 617 

INJUNCTION— 

1.  Injunctions  to  stay  proceedings  on  a  judgment  or  pinal 

ORDER  OP  A  court  must  be  granted  in  the  court  in  which  the 
judgment  or  order  was  entered  or  made.  (Civil  Code,  sec.  314.) 
Section  314  of  the  Civil  Code  applies  to  justices'  courts.     Davis 

V.  Davis 274 

• 

2.  The  collection  of  a  judgment  rendered  in  a  justices  court  may  be  en- 

joined by  that  court,  although  by  reason  of  accrued  interest  and 
costs  the  amount  in  controversy  exceeds  fifty  dollars.    Ibid...  21 A 

8.  Injunction  from  one  circuit  court  interposes  no  legal  obstacle  to  the 

enforcement  of  a  mandamus  issued  by  the  circuit  court  of  another 
county.  Cumberland  &  Ohio  Eailroad  Company  v.  Judge  of 
Washington  County  Court 564 

INSOLVENT  DEBTOR'S  ESTATES-* 

1.  Preference  of  a  creditor  by  an  insolvent  debtor.— A  debtor 
may  mortg^e  or  pledge  a  portion  of  his  estate  to  secure  the 
payment  of  a  particular  debt,  or  make  payment  thereof,  though 
unable  to  pay  all  his  debts  in  full,  and  such  mortgage,  pledge, 
or  payment  will  be  respected  by  courts  of  equity,  except  when 
attacked  under  the  provisions  of  the  act  of  1866.  German  Se- 
curity Bank,  &c.  V.  Jefferson,  &c 326 

Vol.  X.— 54 
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INSOLVENT  DEBTOR'S  ESTATES— (Continued.) 
2.  MABSHAiiiNO  SECUBITIES.  —  In  the  settlement  of  an  insolvenfa 
estate  the  chancellor  will  not,  in  order  to  secure  equality,  set 
aside  or  disregard  securities  obtained  by  contract;  nor  will  he 
marshal  the  securities  to  the  prejudice  of  the  creditor  holding 
an  advantage  so  obtained.  (Logan  v.  Anderson,  18  B.  Mon.  119.) 
Ibid 326 

8.  The  charter  uen  of  a  bane  on  the  stock  of  its  debtor  to 
secure  his  debt  to  the  bank  is  a  lien  created  by  law,  and  is  only 
entitled  to  a  preference  similar  to  that  allowed  partnership  over 
individual  creditors.    Ibid 326 

4.  General  creditors  must  be  made  equal. — In  such  case,  when 
the  bank  shall  have  applied  the  whole  of  the  proceeds  of  the 
bank-stock  to  the  payment  of  the  debt  due  by  the  stockholder, 
equity  demands  that  it  shall  be  postponed  until  the  general 
creditors  have  been  made  equal  out  of  the  general  estate,  and 
then  Che  residue  will  be  distributed  pro  ratn  among  all  the  cred- 
itors.   Ibid 326 

INSTRUCTIONS  IN  CRIMINAL  AND  PENAL  CASES- 
(See  also  Oriminal  Law  and  Proceedings.) 

1.  It  was  error  to  assume  in  the  instruction  that  a  knife  used  was  a  dangerouB 

weapon,  and  that  it  was  kept  concealed,  as  these  were  facts  for  tho 
consideration  of  the  jury.    Berry  v.  Commonwealth 15 

2.  Instructions  should  be  identified  in  the  record.    Weatherford  v. 

Commonwealth 196 

3.  What  instructions  should  contain. — As  a  general  rule,  instruc- 

tions ought  to  be  based  upon  such  facts  only  as  must  be  found  by 
the  jury  in  order  to  establish  the  guilt  of  the  accused  or  make 
out  his  defense,  and  leave  to  counsel  to  argue  the  facts  in  evidence 
tending  to  establish  the  essential  facts  and  to  the  jury  to  decide 
how  far  the  evidence  establishes  those  facts. 

The  instructions  in  this  case  were  "  objectionable,  because  of  an 
attempt  made  to  enumerate  the  collateral  facts  which  the  evi- 
dence tended  to  prove,  instead  of  being  hypothecated  upon  the 
facts  necessary  to  constitute  guilt  or  to  make  out  a  defense." 
CofTman  v.  Commonwealth 495 

INSURANCE— 

1.  Conditions  in  policies  of  life  insurance  providing  for  for- 
feitures for  the  non-payment  of  premiums  in  exact  accordance 
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INSUEANOE— (Contiimed.) 

with  the  terms  of  the  agreement  are  upheld  and  enforced,  and  are 
not  regarded  as  being  in  the  nature  of  penalties. 

THme  U  of  the  esunoe  of  snch  contracts,  and  they  are  to  be  kept 
in  force  from  year  to  year  at  the  will  of  the  insured.  St.  Lonis 
Mutual  Life  Insurance  Company  v.  Grigsby 310 

2.  Giving  note  fob  thb  pbemium  does  not  alteb  the  contbact. 
WherCj  as  a  favor  to  the  insured,  credit  is  extended  to  him  for 
some  portion  of  a  cash  premium,  the  failure  to  pay  the  note 
representing  such  portion  is  regarded  as  a  failure  to  pay  the  pre- 
mium, and  the  policy  is  forfeited.    Ibid 810 

8.  Commuted  policy. — A  forfeited  policy  of  life  insurance  for  ten 
thousand  dollars  was  "renewed  and  continued  in  force* for  the 
commuted  amount  of  three  thousand  dollars  until  the  16th  day 
of  August,  1871.''  Heldf  that  this  limitation  as  to  time  was  un> 
availing,  the  original  policy  having  been  re-instated  to  continue 
in  force  during  the  life  of  the  assured.  Being  commuted,  it  be- 
came essentially  a  paid-up  policy,  e:(cept  that  the  company  had 
the  right,  should  its  affairs  render  it  necessary,  to  demand  the 
payment  in  whole  or  in  part  of  the  note  executed  for  the  unpaid 
portion  of  the  annual  premiums.    Ibid 810 

4.  "Ip  the  said  insubed  shall  pail  to  pay  annually  in  ad- 
vance the  interest  on  any  unpaid  notes  or  loans,  which  may  be 
owing  ...  on  account  of  any  of  the  above  mentioned  annual 
premiums."  This  is  held  to  mean  that  the  contemplated  "loans" 
were  to  be  made  up  of  the  "annual  premiums."  The  interest 
annually  accruing  on  such  loans  is  in  no  sense  an  annual  pre- 
mium. The  policy  is  pledged  to  secure  the  payment  of  the  loan 
and  interest,  but  is  not  forfeited  for  the  non-payment  of  the 
interest,  though  the  policy  provides  therefor,  the  forfeiture  being 
in  the  nature  of  a  penalty  to  secure  the  prompt  payment  of  the 
interest.     Ibid 810 

INTEREST— 
1.  Penalties  against  defaulting  oollectobs. — Section  6,  article 
11,  chapter  92,  of  the  General  Statutes,  providing  that  judgments 
on  motions  against  collecting  oflScers  "shall  be  for  the  principal 
due,  with  interest  at  the  rate  of  ten  per  cent  per  annum  from  the 
first  day  of  June  preceding,  and  until  paid,"  means  that  the  in- 
terest shall  be  computed  from  the  first  day  of  the  June  preceding 
the  time  when  the  money  sought  to  be  recovered  ought  to  have 
been  paid  into  the  trea«<ury,  the  interest  being  in  the  nature 
of  a  penalty  for  the  failure  to  pay  at  th€  time  fixed  by  law. 
Samuels,  &c.  v.  Commonwealth 491 
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JUDGMENT— 

1.  Lakd  must  be  identified  in  the  judgment  dikbcting  it  to  be 

BOLD. — In  a  suit  to  enforce  a  lien  on  land  the  petition  gave  no 
other  description  of  the  land  than  that  it  lay  in  F  Gk)unt7,  and 
was  then  in  the  possession  of  defendant  R,  ''  heing  the  undivided 
interest  of  the  defendants  P  and  wife  in  the  farm  which  descended 
IVom  E  R."  No  title-papere  were  referred  to  to  identify  the  land. 
In  the  judgment  the  land  was  described  as  that  "sold  by  P  an<l 
Wife  to  R^  the  same  being  an  undivided  interest  held  by  said  de- 
fendant E  P  as  one  of  the  heirs  at  law  of  E  R,  and  the  s:inie 
situate  in  F  County  and  now  held  by  defendant  R."  JSeldy  that 
there  was  no  suflScient  description  of  the  land  either  in  the  peti- 
^on  or  the  judgment  to  direct  the  commissioner  in  making  the 
sale.    Runyon  v.  Darnall 67 

2.  When  a  judgment  is  rendered  by  default  for  an  attorney's  fee 

stipulated  for  in  the  writing  sued  on,  upon  a  petition  setting  out 
the  contract  in  accordance  with  the  rules  of  pleading,  the  de- 
fendant will  be  withorut  remedy.    Thomasson  v.  Townsend...  114 

8.  On  a  joint  judgment  or  decree  against  several  the  execu> 
TION  MUST  BE  JOINT.  (Revised  Statutes,  chap.  36,  sec.  3,  art.  2, 
1  Stanton,  473.)  The  execution  must  be  joint;  it  can  not  be  other- 
wise and  be  lawful.    Tanner  v.  Grant 862 

4.  A  SALE  UNDER  A  DEGREE  OF  COURT  IS  A  JUDICIAL  ACT.— A  com- 
missioner in  selling  property  under  a  decree  acts  as  the  agent  of 
the  court,  and  although  he  may  exceed  his  authority,  and  sell 
more  land  than  is  authorized  by  the  judgment,  yet  if  the  court, 
in  the  exercise  of  its  judicial  discretion,  confirms  the  sale,  it  is 
not  void,  but  only  voidable,  and  can  not  be  assailed  in  a  collateral 
proceeding.  (Voorhees  v.  Bank  of  United  States,  10  Peters,  451; 
BusUrd  V.  Gates^  4  Dana,  441 ;  Dorsey  v.  Kendall,  8  Bush,  299.) 
Dawson,  &c.  v.  Litsey 408 

6.  An  order  confirming  a  report  of  a  sale  is  final,  being  a 
judicial  recognition  of  the  right  of  the  commissioner  to  make 
the  sale  as  reported,  and  may  be  appealed  from  by  the  party 
aggrieved.    Ibid , 4h6 

6.  Effect  of  a  judgment. — A  court  having  jurisdiction  of  the  parties 

and  the  subject-matter  of  the  action,  when  rendering  a  judgment, 
determines  the  rights  of  all  the  parties  to  the  judgment  so  long 
as  it  remains  unreversed.     Ibid, 408 

7.  A  judgment  on  a  motion  against  an  officer  without  notice  can  not, 

if  the  court  had  jurisdiction,  be  treated  in  a  collateral  proceeding 
as  void.    Commonwealth,  &c.  v.  Jackson,  Ac 424 
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8.  A  JUDGMENT  AGAINST  PERSONS  JOINTLY  LIABLE  IS  ANT  ENTIRETY, 

and  if  void  as  to  one  is  void  as  to  all. 

But  where  it  is  several  as  to  the  parties  it  may  be  reversed  as 
to  one  and  affirmed  as  to  another. 

A  judgment  against  a  divorced  wife  for  her  debt,  and  also 
against  the  husband  as  to  any  property  received  by  the  marriage, 
if  void  as  to  the  husband,  can  not  prejudice  the  wife,  and  will 
not  be  void  as  to  her.  (55  Maine,  252;  9  Mass.  532.)  Joyes  v. 
Hamilton 544 

9.  When  judgment  against  infant  may  be  vacated.— The  court 

in  which  a  judgment  or  final  order  has  been  rendered  or  made  has 
power,  after  the  expiration  of  the  term,  to  vacate  or  modify  such 
judgment  or  order,  by  granting  a  new  trial,  where  there  has  been 
erroneous  proceedings  against  an  infant,  married  woman,  or  per- 
son of  unsound  mind,  and  where  the  condition  of  the  defendant 
does  not  appear  in  the  record  nor  the  error  in  the  proceeding. 
(Subsection  5,  section  579,  Civil  Ck)de.)  Richards,  guardian,  &c. 
V.  Richards's  administrator,  Sec 617 

JUDICIAL  OFFICERS— 

1.  Liability  of  judicial  officers. — Where  a  person  having  a 

special  or  limited  judicial  authority  does  any  act  beyond  the 
scope  of  his  authority,  or  where  an  officer  acting  within  the 
limits  of  his  jurisdiction  is  actuated  by  malicious  motives,  he 
renders  himself  liable  as  a  trespasser  to  any  party  injured  thereby. 
Ayars,  &c.  v.  Cox 201 

2.  But  no  action  can  be  maintained  against  any  person  for  any  judicial 

act  done  within  the  limits  of  his  jurisdiction,  even  though  he 
should  act  illegally  or  erroneously,  unless  he  acts  from  impure 
and  corrupt  motives.    (Revill,  &c.  v.  Pettit,  3  Met.  314.)  76.  201 

JUDICIAL  QUESTIONS- 

1.  Whether  one  has  been  guilty  of  an  offense  involving  the  forfeiture 
of  his  right  to  hold  office  or  vote  in  this  state  is  a  judicial  ques- 
tion which  can  only  be  ascertained  in  a  direct  proceeding  by 
indictment  and  trial  by  jury.  Commonwealth  v.  Jones,  725; 
Burkett  v.  McCarty 758 

JURISDICTION— 

1.  In  cases  of  misdemeanor  the  jurisdiction  of  the  Court  op 
Appeals  is  limited  by  the  act  of  March  1,  1860,  amending 
section  342  of  the  Criminal  Code,  to  prosecutions  in  which  the 
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JURISDICTION— (Continued.) 

punishment  may  exceed  a  fine  of  fifty  dollars  or  imprisonment 
for  th irty  days,  or  both.    Baer  v.  Commonwealth 8 

2.  Judgment  against  a  dependant  not  summoned  in  the  county. 
Where  an  action  is  brought  against  several  defendants,  and  one 
of  them  is  served  with  summons  in  another  county  than  that  in 
which  the  suit  is  brought,  no  judgment  can  be  rendered  against 
him,  if  the  action  is  dismissed  or  discontinued  as  to  those  served 
in  the  county  where  it  is  brought,  or  judgment  is  rendered  in 
their  favor. 

No  judgment  can  be  rendered  against  a  defendant  summoned 
in  a  county  different  from  the  one  in  which  the  action  is  brought, 
unless  the  case  is  ready  for  judgment  against  a  defendant  sum- 
moned in  the  county  in  which  it  is  brought.  (Civil  Code,  sec 
108.)    Duckworth  v.  Lee 61 

8.  If  judgment  is  rendered  against  a  defendant  not  sum- 
moned IN  THE  COUNTY  WHERE  THE  ACTION  IS  BROUGHT  before 
one  is  or  can  be  rendered  against  a  defendant  summoned  in  that 
county,  it  will  be  rendered  before  the  action  stands  for  trial,  and 
will  be  deemed  a  clerical  misprision.  (Civil  Code,  section  578.) 
Ihid 51 

4.  The  appellate  jurisdiction  of  the  Court  of  Appeals  £N 

FELONY  cases  is  limited  by  section  334  of  the  Criminal  Code 
of  Practice.  It  can  not  reverse  a  judgment  in  such  cases  for  a 
defect  in  the  indictment  that  does  not  authorize  an  arrest  of 
judgment. 

A  judgment  can  be  arreeted  only  when  the  facts  stated  in  the 
indictment  do  not  constitute  a  public  offense  within  the  juris- 
diction of  the  court.  (Criminal  Code,  sec.  271.)  Weatherford  r. 
Commonwealth 196 

5.  Justices'  and  quarterly  courts  have  exclusiye  jurisdic- 

tion of  all  actions  and  proceedings  for  the  recovery  of  money  or 
personal  property  where  the  amount  in  controversy  exclusive  of 
interest  and  costs,  does  not  exceed  fifty  dollars  in  value.  Bnmes 
v.Cade 251 

6.  A  judgment  for  fifty  dollars  having  been  rendered  by  the  Quarterly 

Court  of  Livingston  County,  the  common  pleas  court  of  that 
county  did  not  have  jurisdiction  of  an  action  to  subject  a  debt 
due  tA  the  defendant  to  the  satisfaction  of  the  judgment. 

The  subsequent  action  ought  to  have  been  brought  in  the 
court  in  which  the  judgment  was  recovered.     Ibid 251 

7.  JuRiSDKmoN,  general  and  special,  of  county  courts. — In 

matters  of  probating  wills  and  granting  letters  of  admini&^t ration 
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county  courts  are  not  courts  of  special  or  limited  but  of  general 
and  exclusive  jurisdiction.  Jacobs's  administrator  v.  Louisville 
&  Nashville  Railroad  Company 263 

8.  When  facts  oonferbing  jubisdigtiok  must  appeab  in  the 

BECOBD. — Where  a  court  has  no  jurisdiction  over  certain  subjects 
except  in  cases  where  certain  essential  and  indispensable  facts 
shall  exist,  the  facts  conferring  the  jurisdiction  must  appear  in 
the  record  of  the  proceedings.  But  if  the  jurisdiction  over  the 
subject-matter  is  complete  and  unlimited,  the  action  of  the  court 
will  always  be  taken  to  be  within  its  authority  and  jurisdiction, 
unless  the  contrary  appears.    Ibid 268 

9.  How  JTJBISDICTION  OP  COTTNTY  couBT  QUESTIONED. — The  proceed- 

ings of  a  county  court  in  matters  of  probate  and  administration 
are  not  conclusive  as  to  its  jurisdiction,  and  mch  jurisdiction  may 
he  called  in  question  collaterally  where  the  proper  averments  are 
made;  but  in  such  cases  the  onus  is  on  the  party  raising  the  issue 
to  show  the  want  of  jurisdiction.     IMd 263 

10.  CoUBT  FIBST  ACQUIBINO  JUBI8DICTION  CAN  NOT  BE  OUSTED. — The 

doctrine  is  recognized  that  the  court  first  acquiring  jurisdiction 
has  a  right  to  go  on  until  it  has  performed  its  office  in  reference 
to  the  subject-matter  in  litigation,  and  will  not  allow  itself  to  be 
ousted  of  its  jurisdiction  or  permit  the  thing  in  contest  to  be 
wrested  from  it,  so  that  it  can  not  execute  its  judgment.  Hawes, 
Ac.  V.  Orr,  &c 431 

11.  Conflict  of  jubisdiction  between  coubts  of  law  and  equity. 

Courts  of  equity  do  not  claim  to  have  power  to  enjoin  courts  of 
law  from  proceeding  to  judgment  in  actions  in  which  they  have 
jurisdiction,  nor  from  enforcing  by  appropriate  process  the  judg- 
ments they  have  jurisdiction  to  render.  Having  no  such  power, 
courts  of  equity  can  not  accomplish  the  same  end  by  seizing  and 
punishing  an  officer  who  is  being  used  as  the  mere  instrument  by. 
which  the  court  of  law  is  enforcing  its  judgment. 

A  railroad  company  obtained  a  writ  of  mandamus  against  a  judge 
of  the  county  court  to  compel  him  to  issue  the  bonds  of  the  county 
in  compliance  with  a  subscription  for  stock,  and  before  he  had 
complied  certain  tax-payers  brought  suit  in  a  court  of  equity 
against  him,  and  enjoined  him  from  issuing  the  bonds ;  but  did 
not  enjoin  the  company  from  enforcing  the  writ,  ffeldf  that  the 
court  issuing  the  writ  of  mandamus  had  the  right  and  could  not 
refuse  to  compel  obedience  to  it,  and  the  injunction  interposed  no 
legal  obstacle  to  its  enforcement.  Cumberland  &  Ohio  Railroad 
Company  V.  Judge  of  Washington  County  Court 564 
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JUSTICES  OF  THE  PEACE- 

1.  Justices  may  vine  tor  failure  to  work  on  R0AD.~>Ja8tice8 

of  the  peace  have  jurisdiction  to  impoee  fines  against  persons  for 
failure  or  refusal  to  attend  and  work  on  roads  upon  which  they 
had  been  assigned  to  work,  as  provided  in  section  23,  article  1, 
chapter  84,  Revised  Statutes.    Ayars,  &c.  v.  Cox 201 

2.  A  capias  pro  fine  or  other  final  process  may  be  issued  by  the  justice 

to  enforce  a  judgment  in  such  case  in  favor  of  the  commonwealth. 
(Section  16,  article  12,  chapter  83,  Revised  Statutes.)  Ibid,..  201 
8.  A  case  appealed  from  a  justice's  to  the  quarterly  court  can  not 
by  agreement  of  the  parties  be  transferred  to  the  circuit  court 
without  a  trial  in  the  quarterly  court.    Davis  v.  Davis. 274 

4.  In  APPEATJ9  FROM  JUSTICES'  TO  CIRCUIT  COURTS  the  circuit  court 

has  power  only  to  render  judgment  for  the  plaintiff  for  whatever 
may  appear  to  be  due  him ;  or,  if  nothing  is  found  to  be  due,  then 
to  dismiss  the  action;  or,  if  the  appeal  is  not  regularly  prosecuted 
or  the  court  has  no  jurisdiction,  to  dismiss  the  appeal;  and  until 
some  one  of  these  things  is  done  the  case  remains  in  the  circuit 
court. 

The  circuit  court  can  not  adjudge  that  the  justice's  judgment 
"be  reversed,"  etc.  Such  judgment  of  reversal  is  a  nullity,  and 
the  case  still  remains  pending  in  the  circuit  court;  and  the  appeal 
to  the  Court  of  Appeals  to  reverse  such  a  judgment  of  the  circuit 
court  is  dismissed.    Bennett  v.  Thompson 365 

5.  Order  of  justices'  or  quarterly  courts  sustaining  an  at- 

tachment MAY  BE  APPEALED  FROM  to  the  circuit  oourt,  under 
section  292  of  the  Civil  Code,  without  appealing  from  the  personal 
judgment  for  the  debt. 

Such  appeal  will  not  prevent  the  creditor  from  collecting  his 
judgment  by  execution,  but  will  stay  any  sale  of  the  attached 
property  to  satisfy  it.  If  the  circuit  court  sustains  the  attach- 
ment, it  will  direct  a  sale  of  the  property  to  satisfy  the  judgment, 
unless  it  has  already  been  paid.    Hawkins  v.  Baldauf  A  Bro...  624 

LAND— 

1.  How  LAND  FORFEITED  TO  THE  STATE  FOR  TAXES. — Where  land 

for  the  non-payment  of  taxes  has  been  returned  to  the  auditor  by 
a  sheriff,  in  accordance  with  the  provisions  of  section  12,  article 
9,  chapter  83,  of  the  Revised  Statutes,  the  auditor  has  no  right 
under  the  statute,  when  one  year's  tax  shall  have  been  due  two 
years,  to  certify  the  state  of  facts  to  the  sheriff  authorizing  a 
forfeiture ;  but  only  "  where  two  yean  of  tax  shall  he  due  "  is  a  for- 
feiture authorized,  and  where  the  forfeiture  is  illegal  the  owner 
is  not  divested  of  his  title.    Nesbitt  v.  Liggitt 137 
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Landlord  and  Tenant — License. 
LANDLORD  AND  TENANT— 

1.  LaNDLORDB  ATTACHINe  FOR  RENT  ARE  NOT  HELD  TO  THE  SAME 

STRICTNESS  OF  PROOF  OF  THE  GROUNDS  as  in  case  of  parties  suing 
out  attachments  to  secure  the  payment  of  ordinary  debts.  It  is 
the  policy  of  the  law  to  prefer  landlords,  and  they  are  given  an 
exclusive  lien  on  the  property  of  the  tenant  on  the  premises  for 
their  rent    (Act  of  February  16, 1858.)    McLean  v.  McLean..  167 

2.  What  is  sufficient  ground  for  attachment  by  a  landlord. 

The  sale  or  removal  from  the  leased  premises  without  the  land- 
lord's consent  of  any  property  bound  by  the  lien  is  a  violation  of 
his  legal  rights;  and  whenever  so  much  of  it  is  being  sold  or 
removed,  or  is  about  to  be  removed,  as  to  give  him  reasonable 
ground  to  believe  that  the  collection  of  his  rent  will  be  endan- 
gered, his  right  to  attach  accrues.  He  is  not  bound  to  wait  till 
there  is  barely  enough  property  left  upon  the  premises  to  sell  for 
the  amount  of  his  rent.  He  must  have  reasonable  ground  for 
apprehension,  but  can  not  be  compelled  to  wait  till  his  belief 

ripens  into  absolute  conviction.     Ibid 167 

B.  Pledge  of  future  crop  for  rent  void.— -The  general  rule  of 
law  is  that  a  mortgf^e  or  grant  of  property  to  be  acquired  in  futuro 
is  void. 

Where  by  the  terms  of  a  lease  the  crop  to  be  grown  on  the  leased 
premises  vkis  pledged  for  the  payment  of  the  rent  the  landlord's 
claim  can  not  avail  against  the  exemption  rights  in  favor  of  the 
tenant's  family.    Vinson  v.  Hallo  well,  Ac 538 

LICENSE- 

1.  The  power  to  grant  the  privilege  of  retailing  intoxicat- 

ing LIQUORS,  under  the  statute  as  amended  by  the  act  of  January 
23,  1867,  must  be  exercised  with  discretion,  and  the  tribunal  con- 
fided with  the  power  is  authorized  to  grant  the  privilege  only 
when  deemed  expedient,  proper,  or  beneficial  to  the  community  or 
the  traveling  public.    Pierce  v.  Commonwealth 6 

2.  The  Court  of  Appeals  will  not  interfere  when  the  proper 

tribunal  has  acted  in  the  matter,  unless  there  has  been  a  palpable 
abuse  of  discretion  or  a  manifest  disregard  of  expediency.    lb,    6 

8.  The  indictment  failing  to  show  that  the  accused  was  a  licensed 
vendor  of  spirits,  the  only  penalty  that  could  be  inflicted  was  a 
fine  of  fifty  dollars.    Baer  v.  Commonwealth 8 

4.  Bights  under  a  license. — Where  one  did  business  as  a  green- 
grocer under  a  license  from  the  city  of  Bowling  Green,  it  was 
subject  to  the  right  of  the  city  to  adopt  reasonable  and  proper 
regulations  for  the  good  of  the  general  public.  City  of  Bowling 
Green  v.  Carson 64 
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Lien—Limitation. 
LIEN— 

1.  LlEK  OF  OOBPOBATION  ON  ITS  STOCK  TO  SEGintE  IKBEBTEDKESS. — 

Where  the  charter  of  a  bank  provides  that  it  shall  have  a  lien  on 
its  stock  to  secure  any  indebtedness  hy  the  stockholder  to  the 
bank,  there  can  be  no  such  lien,  effectual  for  any  purpose,  until 
the  stockholder  becomes  indebted  to  the  bank.  After  he  has 
divested  himself  of  the  title  by  the  sale,  gift,  or  pledge  of  his 
stock,  and  the  bank  has  notice  thereof,  it  has  no  right  to  ex- 
tend credit  to  him  upon  the  faith  of  this  charter  lien.  Bank  of 
America  v.  McNeil 54 

2.  Lien  is  waived  by  aocbpting  sbcueity.— Where  the  holder  of 

a  Bote,  secured  by  a  lien  on  land,  accepted  in  its  stead  another 
note  executed  by  the  debtor  with  personal  security,  the  lien  was 
thereby  released,  even  though  it  was  agreed  verbally  that  it  should 
be  retained.    (Ducker  Sc  Jones  v.  Gray,  3  J.  J.  Marshall,  163.) 

Qaines,  &c.  v.  Casey,  &c 92 

8.  Mabshalino  secubitibs. — In  the  settlement  of  an  insolvent's 
estate  the  chancellor  will  not,  in  order  to  secure  equality,  aet 
aside  or  disregard  securities  obtained  by  contract;  nor  will  he 
marshal  the  securities  to  the  prejudice  of  the  creditor  holding  an 
advantage  so  obtained.  (Logan  v.  Anderson,  18  B.  Mon.  119.) 
German  Security  Bank,  &c  v.  Jefferson,  &c 826 

4.  To  cbeatb  a  lien  fob  the  pubchase-pbice  of  chatteub,  as 

against  a  purchaser  for  a  valuable  consideration  without  notice, 
there  must  he  a  conveyance  or  mortgage  to  that  effect,  acknowledged 
and  lodged  for  record  as  provided  by  statute.  Vaughn,  &c.  v 
Hopson 837 

5.  Lien  on  officeb's  estate.-— The  commonwealth  can  not  be  de- 

prived of  its  right  to  prosecute  its  claim  against  any  part  or  all 
of  the  estate  bound  by  its  judgment  lien  until  its  debt  is  fully 
satisfied.    Commonwealth,  &c.  v.  Jackson,  Sec 424 

LIMITATION— 

1.  The  tempobabt  absence  fbom  the  state  of  a  debtob,  engaged 

in  the  United  States  military  service  during  the  late  civil  war, 
did  not  obstruct  his  creditor,  within  the  meaning  of  section  9, 
article  4,  of  chapter  63  of  the  Be  vised  Statutes,  from  instituting 
a  suit  against  him  on  his  bond.  (Ormsby  v.  Letcher,  8  Bibb,  269.) 
Buckley  v.  Jenkins 21 

2.  A  STALE  claim  uot  barred  by  the  statute  is  not  enforced  in  this 

case.    Bettis  v.  Allen 40 

8.  TTuU  the  action  was  not  brought  unihin  a  year  after  one  of  thtinfiMnis 
arrived  at  age  is  no  bar  to  the  rights  of  the  others  who  sued  >Hliin 
the  prescribed  time.    Allen,  &c.  v.  Troutman's  heirs M 
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Limitation. 

LIMITATION— (Continued.) 
4.  Limitation  of  febteen  ybabs  in  action  against  an  heib  on 
NOTE  OF  ANCE8T0B. — An  actlon  against  an  heir  on  the  promissory 
note  of  his  ancestor  can  only  be  maintained  by  virtue  of  a  statu- 
tory enactment;  yet  the  liability  of  the  heir  is  not  one  created  by 
statute,  within  the  meaning  of  section  2,  article  8,  chapter  63,  of 
the  Revised  Statutes,  as  the  word  'Miability ''  there  used  has  refer- 
ence to  the  subjeclrmatter  of  the  action,  and  not  to  the  person 
against  whom  it  may  be  prosecuted.  \ 

The  limitation  of  fifteen  years  applies  as  in  other  actions  on 
promissory  notes.  Trustees  of  Kentucky  Female  Orphan  School 
V.  Fleming,  executor,  &c 234 

6.  If  a  corporation  can  rely  upon  lapse  of  time  against  a  stockholder 
who  merely  demands  the  evidence  of  title  to  his  stock  (a  question 
not  decided),  the  statute  will  not  begin  to  run  until  the  stock- 
holder is  notified  by  some  unequivocal  act  that  his  title  to  the 
stock  is  disputed.  Commonwealth  for  Mercer  County  Court  v. 
Spring^eld,  Maxville  &  Harrodsburg  Turnpike  Co 254 

6.  Limitation  bttns  aoainbt  a  stockholder  as  to  diyidends 

on  his  stock  which  have  been  appropriated  by  the  corporation. 
md 254 

7.  Limitation  fifteen  years.— In  an  action  for  the  breach  of  the 

conditions  of  a  sheriff's  bond  and  for  the  recovery  of  actual  dam- 
ages the  limitation  as  to  the  sheriff  is  fifteen  years.  Boyse  v. 
Reynolds. 286 

8.  Limitation  five  tears. — An  action  upon  a  liability  created  by 

statute,  or  for  a  penalty  or  forfeiture,  when  no  time  is  fixed  by  the 
statute  or  law  creating  the  same,  must  be  commenced  within  five 
years  next  after  the  cause  of  action  accrued.  (Revised  Statutes, 
chapter  63,  section  2,  article  8.)    Ibid 286 

9.  Aetioru  against  the  LotnsviUe  A  Nashville  RaUroad  Company  for 

damages  for  injuring  or  killing  stock  must  be  brought  within 
six  months  after  the  injury  or  killing.  Mortimer  v.  Louisville 
&  Nashville  Railroad  Company 485 

10.  Lex  fori  governs  as  to  statute  of  limitations. — In  the  courts 

of  this  state  its  statutes,  and  not  those  of  the  state  where  the  debt 
was  to  be  paid,  must  control  in  matters  relating  merely  to  the 
remedy,  and  in  no  wise  affecting  the  construction  or  the  obligation 
of  the  contract.    McDonald's  ex'r  v.  UnderhiU's  ex'r. 584 

11.  Obstructing  suit. — Where  one  residing  in  Alabama  and  owing 

debts  in  New  York  absconded  and  took  up  his  residence  in  Ken- 
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LIMITATION— (Continued.) 

tucky,  where  he  lived  under  an  assumed  name  for  twenty-five 
years,  unknown  to  his  creditors,  it  is  held  that  they  were  not, 
within  the  meaning  of  the  statute,  prevented  or  obstructed  by 
the  fraudulent  change  of  his  name  from  suing  in  this  state. 
(Sneed  v.  Hall,  2  Marsh.  22;  Wilson  v.  Koontz,  7  Cranch,  205.) 
Ibid 584 

12.  Statutes  of  LikiTATioNS  literally  construbd. — ^In  construing 
statutes  of  limitations  courts  should  follow  the  literal  expression 
of  the  legislative  will;  and  neither  fraud  nor  mistake  will  be 
allowed  to  modify  this  rule.     Ibid 5S4 

18.  New  promise  to  pay. — Where  a  testator  in  his  will  instructed  hia 
executor  to  pay  a  certain  debt  barred  by  limitation,  but  not  to 
pay  interest  thereon,  it  was  not  a  new  promise  to  pay  the  whole 
debt,  and  only  the  principal  can  be  recovered.    Ibid 584 

MANDAMU8- 

1.  Under  our  Civil  Code  we  have  no  other  than  peremptory  writs 

of  mandctmus.  Instead  of  the  alternative  writ,  the  plaintiff,  upon 
his  petition  and  notice,  moves  at  once  for  a  peremptory  mandumti^ 
and  thereupon  the  court  hears  and  determines  all  questions  of  law 
and  fact  arising  on  the  motion,  and  the  order  granting  or  refusing 
the  writ  is  the  final  order  in  the  proceeding.  (Civil  Code,  sees. 
523,  524.)  Cumberland  &  Ohio  Railroad  Company  v.  Judge  of 
Washington  County  Court 564 

2.  Conflict  of  jurisdiction  between  courts  of  law  and  equity. 

Courts  of  equity  do  not  claim  to  have  power  to  enjoin  courts  of 
law  from  proceeding  to  judgment  in  actions  in  which  they  have 
jurisdiction,  nor  from  enforcing  by  appropriate  process  the  judg- 
ments they  have  jurisdiction  to  render.  Having  no  such  power, 
courts  of  equity  can  not  accomplish  the  same  end  by  seizing  and 
punishing  an  officer  who  is  being  used  as  the  mere  instrument  by 
which  the  court  of  law  is  enforcing  its  judgment. 

A  railroad  company  obtained  a  writ  of  mandamus  against  a  jvdgf 
of  the  county  court  to  compel  him  to  issue  the  bonds  of  the  county 
in  complianee  with  a  subscription  for  stock,  and  before  he  had 
complied  certain  tax-payers  brought  suit  in  a  court  of  equity 
against  him,  and  enjoined  him  fVom  issuing  the  bonds;  but  did 
not  enjoin  the  company  from  enforcing  the  writ.  Held,  that  tiie 
court  issuing  the  writ  of  yiandamm  had  the  right  and  could  not 
refuse  to  compel  obedience  to  it,  and  the  injunction  interposed  no 
legal  obstacle  to  its  enforcement.     Ibid 564 
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Marshaliag  BeKmritiM-^Mistakes. 
MAESHALING  SECURITES- 

1.  In  the  6ETTLEMBNT  ©F  AN   IKSOIi VENT'S  ESTATE  the  chancellor 

will  not)  in  order  to  secure  equality,  set  aside  or  disregard  securi- 
ties obtained  by  contract;  nor  will  he  marshal  the  securities  to 
the  prejudice  of  the  creditor  holding  an  advantage  so  obtained. 
(Logan  V.  Anderson,  18  B.  Mon.  119.)  German  Security  Bank, 
&c.  V.  Jefferson,  Ac '. 826 

MASTER  COMMISSIONEBr- 
1.  Tenube  of  office  bt  masteb  C0MMI8BI0NSR.— The  master  com- 
missioner of  a  court  is  but  the  assistant  of  the  chancellor,  and 
may  be  removed  by  him  from  office  at  will  without  cause.  Dunlap 
V.  Kennedy , .*.  639 

MISDEMEANORS— (See  also  Onminal  Law  and  Ftoceedings.) 

1.  Selling  liquor  to  minors.— The  only  statute  imposing  penalties 

for  selling,  giving,  or  furnishing  spirituous,  vinous,  or  malt  liquors 
to  minors  without  proper  authority  is  the  act  of  March  22,  1871. 
Baer  v.  Commonwealth 8 

2.  The  jurisdiction  of  the  Court  of  Appeals  in  cases  of  mis- 

demeanor is  limited  by  act  of  March  1,  1860,  amending  section 
842  of  the  Criminal  Cod^,  to  prosecutions  in  which  the  punish- 
ment may  exceed  a  fine  of  fifty  dollars  or  imprisonment  for  thirty 
days,  or  both.    Ihid 8 

MISTAKES— 
1.  Contracts  made  under  mistake  of  fact  voidable.— An  act 
done  or  contract  made  under  a  mistake  of  a  material  fact  is 
voidable  and  relievable  in  equity ;  but  it  is  essential  that  the  fact 
must  be  material  to  the  act  or  contract,  and  an  eflBcient  cause  for 
its  execution,  and  such  as  the  party  could  not  by  reasonable  dili- 
gence obtain  knowledge  of. 

But  where  the  means  of  information  are  open  to  both  parties, 
and  each  is  presumed  to  exercise  his  own  diligence  and  judgment 
in  regard  to  all  extrinsic  circumstances,  a  court  of  equity  will 
not  interfere;  or  where  the  fact  is  equally  unknown  to  both  par- 
ties, and  each  has  equal  or  adequate  means  of  information,  or 
where  the  fact  is  doubtful  from  its  own  nature,  the  parties  having 
acted  in  entire  good  faith,  no  relief  will  be  granted.  (Story's 
Equity,  156;  Kerr  on  Fraud  and  Mistake,  408.) 

Instance. — ^Two  banks  defrauded  by  two  different  persons, 
supposed  to  be  the  same,  agreed  to  unite  in  an  effort  to  capture 
the  supposed  thief,  and  to  divide  the  expense  incurred  in  pro- 
portion to  the  amount  lost  by  each,  as  well  as  any  money  which 
might  be  recovered.    One  being  captured  with  the  sum  taken 
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MISTAKES— (OontinuecL) 

from  the  bank  he  defrauded,  it  was  held  that  this  bank  could  not 
be  relieved  from  the  agreement,  though  made  under  a  misappre- 
hension of  the  facts  as  above  stated.  Western  German  Savings 
Bank  v.  Farmers  and  Drovers'  Bank 669 

MORTGAGES— 

1.  Peiority  op  equities. — A  prior  equity  with  a  legal  advantage  will 

not  be  disturbed  in  favor  of  a  junior  equity  not  more  meritorious. 
(Russell  V.  Petree,  10  B.  Mon.  186.)    Bettis  v.  Allen 40 

2.  A  STALE  CLAIM  not  barred  by  the  statute  of  limitations  is  not 

enforced  in  this  case.    Ibid 40 

8.  The  mortgage  op  a  "homestead  intebest"  was  no  conveyance 
of  the  legal  estate,  but  of  the  homestead  exemption  only.   Gaines, 

&c.  V.  Casey,  Ac '» 92 

4.  Whenever  the  debtor  ceases  to  be  a  hottsekeeper  or  re- 
moves from  the  premises  the  right  to  the  exemption  termi- 
nates, though  mortgaged.    IMd 92 

6.  Agreement  to  pay  attorney's  fee  in  a  mortgage  or  note  in 
case  suit  is  brought  upon  the  same  is  against  public  policy,  and 
will  not  be  enforced  by  the  courts  if  resisted  by  the  defendant. 

8uch  contracts  a're  also  in  their  nature  usurious;  they  can  not 
be  enforced  without  allowing  the  creditor  to  recover  a  greater 
sum  than  his  debt  with  legal  interest  and  cost.  Thomaason  v. 
Townsend 114 

6.  Penalties  will  not  be  enforced  when  compensation  can  be 

made.  Where  they  are  to  secure  the  payment  of  money  they 
will  be  relieved  against  upon  the  payment,  of  the  principal  and 
interest  of  the  debt.  (Story's  Equity  Jurisprudence,  1314.) 
Ihid 114 

7.  Preference  op  a  creditor  by  an  insolvent   debtor. — A 

debtor  may  mortgage  or  pledge  a  portion  of  his  estate  to  secure 
the  payment  of  a  particular  debt,  or  make  payment  thereof, 
though  unable  to  pay  all  his  debts  in  full,  and  such  mortgage, 
pledge,  or  payment  will  be  respected  by  courts  of  equity,  except 
when  attacked  under  the  provisions  of  the  act  of  1856.  German 
Security  Bank,  &c.  v.  Jefferson,  &c 326 

8.  Pledge  of  future  crop  for  rent  voud. — ^The  general  rule  of 

law  is  that  a  mortgage  or  grant  of  property  to  be  acquired 
in  future  is  void. 

Where  by  the  terms  of  a  lease  the  crop  to  be  grown  on  the  leased 
premises  was  pledged  for  the  payment  of  the  rent  the  landlord's 
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MOETGAGES— (Continued.) 

claim  can  not  avail  against  the  exemption  rights  in  favor  of  the 
tenant's  family.  (Ross,  Ac  v.  Wilson,  Peter  &  Co.,  7  Bush,  29.) 
Vinson  v.  Hallowell,  &c 588 

NATIONAL  BANKS- 

1.  National  bakes  have  no  lien  on  stock  for  debt  op  the 
STOCKHOLDER.  —  No  banking  association  organized  under  the 
national  currency  act  of  1864  can  by  virtue  of  its  articles  of 
association  or  any  by-laws  create  or  hold  a  lien  on  its  stock  to 
secure  the  indebtedness  of  the  stockholder  to  it.  (The  Bank 
V.  Lanier,  11  Wallace,  869;  BuUard  v.  Bank,  18  Wallace,  689.) 
Second  National  Bank  of  Louisville  v.  National  State  Bank  of 
New  Jersey 867 

NEGLIGENCE— 

1.  All  kinds  of  railroads  liable  for  injuries  to  persons  from 

negligence.— The  act  of  March  10,  1854,  for  the  redress  of 
injuries  arising  from  the  neglect  or  misconduct  of  railroad  com- 
panies and  others,  is  applicable  to  the  proprietors  of  any  kind  of 
railroad,  whether  impelled  by  horse  or  steam  power,  or  whether 
constructed  with  iron  or  other  kind  of  rails.  Johnson's  adm'r  v. 
Louisville  City  Railway  Co 231 

2.  Willful  negligence. — An  allegation  in  a  petition  that  a  rail- 

road company  '' carelessly,  negligently,  wrongfully,  and  unlaw- 
fully" ran  its  cars  over  and  killed  the  plaintiff's  intestate  does 
not  amount  to  an  allegation  that  the  carelessness  and  negligence 
were  willful,  and  the  recovery  must  be  confined  to  compensatory 
damages.    Jacobs's  adm'r  v.  Louisville  &  Nashville  R.  R.  Co.  263 

8.  Punitive  damages. — However  great  the  want  of  care,  caution, 
attention,  or  diligence,  punitive  damages  can  not  be  awarded, 
unless  the  neglect  of  the  corporation,  its  servants  or  agents,  is  so 
great  as  to  evidence  reckless  indifference  to  the  safety  of  the 
public,  or  an  intentional  failure  to  perform  a  plain  and  manifest 
duty,  in  the  performance  of  which  the  public  has  an  interest. 
The  motive  must  be  bad,  the  negligence  quasi-criminal.  (Board 
of  Internal  Improvement  of  Shelby  County  v.  Scearce,  2  Duvall, 
576;  Louisville  &  Portland  Canal  Co.  v.  Murphy,  adm'r,  &c., 
9  Bush,  522;  Louisville,  Cincinnati  &  Lexington  Railroad  Co.  v. 
Case's  adm'r,  9  Bush,  728.)    Ibid 268 

4.  Contributory  negligence. — The  failure  of  the  person  killed  to 
use  great  care  and  caution  to  avoid  danger  affords  no  excuse  to 
the  corporation  if  the  death  resulted  from  the  negligence  of  its 
servants  or  agents;  but  if  he  failed  to  use  that  degree  of  care 
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NEGLIGENCE— (CJontinued.) 

which  may  be  reasonably  expected  from  one  in  like  situation, 
and  by  such  failure  proximately  co-operated  in  causing  the  death, 
no  lecovery  can  be  had,  unless  the  servants  of  the  corporation 
might,  by  the  exercise  of  ordinary  care,  have  neverthelesis  pre- 
vented the  injury.    This  rule  is  subject  to  modification  only  in 

cases  of  willful  neglect.    IMd 263 

6.  Loss  OP  LIFE  BY  WILLFUL  NEGLECT. — To  authorize  a  recovery 
under  section  3  of  the  act  of  March  10,  1854,  it  is  essential  that 
the  loss  of  life  shall  have  been  the  result  of  willful  neglect;  and 
as  the  statute  is  highly  penal  in  its  nature,  a  petition  under  it  to 
be  good  must  charge  the  exact  character  of  neglect  for  which  a 
recovery  may  be  had ;  and  while  it  is  not  indispensable  that  the 
exact  language  of  the  statute  shall  be  used,  it  is  absolutely  neces- 
sary that  the  charge  shall  be  made  in  language  clearly  importiDg 
as  high  a  degree  of  negligence  as  that  for  which  the  law-making 
power  intended  the  penalty  to  be  imposed.  City  of  Lexington  v. 
Lewis's  adm'x 677 

6.  The  case  in  point. — ^An  allegation  in  a  petition  that  a  work  was 

done  ''so  recklessly,  caFeleasly,  and  wantonly,  and  with  soch  in- 
difference to  the  rights  of  others,"  that  a  person  was  killed,  is  not 
a  full  equivalent  to  a  charge  that  the  life  was  lost  by  the  willful 
neglect  of  the  person  doing  the  work.    Ibid 677 

7.  What  is  willful  neglect. — Slight  neglect  may  be  culpable; 

ordinary  and  gross  neglect  are  always  culpable;  but  willful  is 
intentional  neglect,  or  such  as  implies  actual  malice,  as  in  the 
case  of  knowledge,  express  or  necessarily  implied  from  the  sur- 
rounding circumstances,  of  the  perilous  character  of  the  work 
and  the  voluntary  or  intentional  failure  to  provide  the  ordiniury 
means  of  security.    (2  Duvall,  677.)    TUd 677 

8.  "Wanton"  is  not  "  willful."— Negligence  or  carelessness  signi- 

fies want  of  care,  caution,  attention,  diligence,  or  discretion  in 
one  having  no  positive  intention  to  injure  the  person  complain- 
ing thereof.  The  words  "  reckless,"  *'  indifferent,"  "  careless,"  and 
"  wanton  "  are  never  understood  to  signify  positive  will  or  inten- 
tion, unless  when  joined  with  other  words  which  show  that  they 
are  to  receive  an  artificial  or  unusual,  if  not  an  unnatural,  inter- 
pretation.    Ibid 677 

NEW  CAUSE  OF  ACTION— 
1.  Process  on  an  amended  pleading  should  be  served  where 
it  presents  a  new  cause  op  action  distinct  from  the  original, 
and  of  which  the  defendant  could  not  be  apprised  by  an  inspec- 
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NEW  CAUSE  OF  ACTION— (Continued.) 

tion  of  the  original  petition.    (Kntledge  v.  Vanmeter,  8  Bush,  354; 

McGrath  v.  Balser,  6  B.  Mon.  141.)    Joyes  v.  Hamilton 644 

2.  Where  a  husband  and  wife  are  sued  for  a  debt  of  the  wife  created 
before  the  marriage,  an  amended  petition  filed  averring  that  they 
had  since  been  divorced,  and  seeking  judgment  against  the  wife, 
sets  up  no  new  cause  of  action.    Ibid 544 

NEW  TRIAI^ 

1.  Appeal  without  motion  for  a  new  tbial  having  been  made. 

Where  an  appeal  is  prosecuted  from  a  judgment  on  a  verdict 
without  a  motion  for  a  new  trial  having  been  made  and  over- 
ruled, nothing  is  brought  before  the  Court  of  Appeals  except  the 
pleadings,  verdict,  and  judgment;  and  if  the  pleadings  and 
verdict  authorize  the  judgment  rendered,  it  will  be  affirmed 
without  regard  to  the  rulings  of  the  court  at  the  trial  further 
than  they  appear  in  the  judgment    Harper  v.  Harper 447 

2.  On  a  motion  foe  a  new  trial  the  court  should  review  all 

ITS  RULINGS  EXCEPTED  TO  BY  THE  UNSUCCESSFUL  PARTY,  and  if 

error  has  been  committed  to  his  prejudice,  grant  a  new  trial;  and 
a  refusal  to  do  so  in  such  case  will  be  error  for  which  the  order 
will  be  reversed  and  the  case  remanded  for  a  new  trial.    Ibid,,  447 

NON  EST  FACTUM— 
1.  The  plea  of  non  est  factum  must  be  made  in  affirmative 
LANGUAGE  AND  SWORN  TO. — ^Thc  plea  is  insufficient  as  such  where 
the  defendant "  denies  knowledge  sufficient  to  form  a  belief"  as  to 
whether  the  note  was  executed,  "and  therefore  charges"  that  it 
was  never  executed.  Trustees  Kentucky  Female  Orphan  School 
v.  Fleming,  executor,  &c 284 

NOTICE— 

1.  Notice  of  equities. — It  is  a  general  rule  that  notice  of  an  out- 

standing equity  applies  to  every  one  whose  title  comes  to  him 
affected  with  such  notice.    Bank  of  America  v.  McNeil 54 

2.  Where  notice  to  the  agent  is  notice  to  the  principal. — 

Where  the  cashier  of  a  bank  with  knowledge  that  a  stockholder 
had  pledged  his  stock  to  secure  a  debt  was  ex  officio  a  member  of 
the  committee  charged  with  buying  and  selling  notes  and  bills, 
and  a  note  of  the  same  stockholder  was  discounted  by  the  bank, 
it  was  held  that  the  cashier  was  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  to  have  been  present  when  the  note  was 
discounted,  and  his  knowledge  that  the  stock  had  been  pledged 

was  a  sufficient  notice  to  the  bank.     Ibid 54 

Vol.  X.— 55 
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NOTICE— (Continued.) 

8.  Constructive  noticb  op  a  trust. — A  promissory  note,  made 
payable  to  one  as  "trustee"  and  indorsed  in  blank  by  him  as 
"  trustee,"  bore  upon  its  face  such  evidence  of  a  trust  as  was  suflS- 
cient  to  put  one  of  ordinary  prudence  on  inquiry,  and  to  raise  a 
presumption  of  constructive  notice  of  the  trust  such  as  would 
impose  the  duty  of  inquiry  as  to  its  character  and  limitations^ 
Prather,  &c.  v.  Weissiger,  &c 117 

4.  A  PURCHASER  AT  AN  EXECUTION  SALE  WHO  HAS  NO  NOTICB  of  A 

title-bond  or  a  deed  that  has  not  been  recorded  within  the  pre- 
scribed time  will  be  protected  in  his  title  even  in  a  court  of 
y  equity.     Low  <&  Whitney  v.  Blinco,  &c 331 

6.  A  PURCHASER  WITH  NOTICE  will  also  be  protected  in  case  the 
execution  creditor  acts  in  good  faith  and  without  notice.  Under 
such  circumstances  the  creditor  has  the  right  to  sell,  and  the 
purchaser  necessarily  takes  all  the  title  that  the  creditor  can 
require  the  sheriff  to  sell.     Ibid 331 

6.  Notice  to  the  purchaser  after  his  purchase  does  not  af- 

fect HIM. — He  is  by  his  purchase  invested  with  an  inchoate  \epi\ 
title,  which  he  has  the  absolute  right  to  perfect  by  procuring  a 
conveyance  from  the  sheriff,  and  this  right  does  not  depend  upon 
his  being  a  stranger  to  the  execution.  In  such  cases  the  execution 
creditor  is  as  much  entitled  to  protection  as  a  stranger.  Ibid..  331 

7.  Notice  to  the  execution  creditor  at  any  time  before  he 

PURCHASES  affects  HIS  CONSCIENCE,  and  he  may  be  compelled, 
in  ol>edience  to  the  equity  evidenced  by  the  bond  or  unrecorded 
deed,  to  transfer  the  legal  title  to  the  party  against  whom  he 
ought  not  in  good  conscience  to  hold  it.  (Halley  v.  Oldham,  5  B. 
Mon.  235.)     Ibid 331 

8.  The  acts  of  1785  and  1796,  so  far  as  they  relate  to  the  rights  of 

purchasers  and  creditors  without  notice  of  an  unrecorded  deed, 
were  substantially  re-enacted  in  the  Revised  Statutes  and  in  the 
General  Statutes.     Ibid 381 

9.  Purchaser  without  notice  of  conditions  acquires  a  perfbpt 

TITLE.  —  When  there  is  a  conditional  sale  of  chattels  with  an 
actual  delivery  of  possession  to  the  vendee  a  purchaser  from  the 
latter  in  good  faith  and  without  notice  of  the  condition  acquires 
a  perfect  title.  But  this  rule  does  not  apply  to  a  mere  offer  to 
sell,  or  where  the  negotiation  for  a  sale  is  not  perfected.  Vaughn, 
Ac.  v.  Hopson 337 
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NUISANCE— 
1.  Right  of  individual  to  abate  a  public  nuisance. — Private 
individuals  seeking  relief  against  a  public  nuisance  must  show 
that  they  suffer  an  injury  distinct  from  that  suffered  by  the  gen- 
eral public,  and  that  the  injury  is  one  that  the  public,  in  the 
promotion  of  the  general  interest,  has  not  the  right  to  inflict  upon 
them  without  compensation.  Cosby,  &c.  v.  Owensboro  &  Russell- 
vi lie  Railroad  Company 288 

OFFICE  AND  OFFICER- 

1.  Trustee  of  a  jury-fund  is  an  officer  authorized  to  collect 

AND  receive  public  MONEYS  withlu  the  meaning  of  section  1, 
article  12,  chapter  83,  of  the  Revised  Statutes,  and  may  be  pro- 
ceeded against  by  motion  in  the  fiscal  court  for  a  failure  to  pay 
funds  in  his  hands  into  the  treasury,  as  required  by  law.  Com- 
monwealth, &c.  V.  Jackson,  &c 424 

2.  A  judgment  on  a  motion  against  an  officer  without  notice  can  not, 

if  the  court  had  jurisdiction,  be  treated  in  a  collateral  proceeding 
as  void.    Ibid 424 

8.  Lien  on  officer^s  estate. — The  commonwealth  can  not  be  de- 
prived of  its  right  to  prosecute  its  claim  against  any  part  or  all 
of  the  estate  bound  by  its  judgment  lien  until  its  debt  is  fully 
satisfied    Ibid 424 

4-  The  forfeiture  of  the  right  to  hold  office  as  prescribed  in 
the  constitutional  provisions  in  relation  to  dueling  is  a  punishment 
which  can  only  be  inflicted  in  a  direct  proceeding  by  indictment 
and  trial  by  jury.    Commonwealth  v.  Jones 725 

OVERRULED  CASE&- 
1.  The  case  of  Fatten  v.  McCane  (16  B.  Mon.  655)  is  overruled  in  so 
far  as  it  conflicts  with  the  opinion  in  case  of  Vaughn,  &c.  v. . 
Hopeon , 337 

PARTIES— 
1.  Defect  of  parties  plaintiff  is  a  fact  which  can  not  be  raised 
the  firet  time  in  the  Court  of  Appeals.    Graves,  &c.  v.  The 

Lebanon  National  Bank 23 

%  Nominal  attitude  of  parties  in  pleading  not  material. — 
The  fact  that  a  party  to  an  action  is  denominated  a  defendant, 
and  his  petition  setting  forth  his  cause  of  action  is  styled  his 
answer,  does  not  necessarily  change  his  real  attitude  toward  an- 
tagonistic parties  or  change  the  real  character  of  his  pleading. 
Low  &  Whitney  v.  Blinco,  4c 331 
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PARTIES— (Continued.) 
8.  Action  against  officebs  op  a  (X)bpokatiok  for  misconduct 
AS  SUCH  should  be  brought  by  the  corporation  itself;  but  if  it  be 
still  in  the  hands  of  such  officers,  the  stockholden  may  we  in  iU 
etead. 

Such  mut  by  the  stockholders  must  be  in  equity,  even  though 
founded  on  a  tort,  as  they  have  no  right  to  sue  at  law.    (2  Atkyns, 

400;  3  Paige,  230.)    Jqnes,  assignee,  &c.  v.  Johnson,  &c 649 

4.  If  the  non-joinder  op  a  defendant  appears  on  the  face  op 
THE  petition,  objection  must  be  made  by  demurrer. 

If  the  non-joinder  of  a  defendant  is  made  to  appear 
BY  THE  EViDECfCE  when  it  does  not  appear  on  the  face  of  the 
petition,  the  defect  must  be  relied  on  in  the  answer;  otherwise  it 
will  be  regarded  aa  waived.  (Albro  v.  Lawson,  18  B.  Mon.  642; 
Civil  Code,  section  123.)    Waits  v.  McClure 763 

PAUPERS- 

1.  The  county  court  was  bound  to  levy  a  tax  and  provide  means  to 
pay  allowances  made  for  the  support  of  negro  paupers  for  tho 
years  1868,  1869,  and  1870.  (See  opinion  for  construction  of 
the  various  acts  in  reference  to  negro  paupers.)  Featherston  v. 
Thompson,  &c 140 

PENALTIES- 
1.  Penalties  ivill  not  be  enforced  when  compensation  can  be 
made.  Where  they  are  to  secure  the  payment  of  money  they 
will  be  relieved  against  upon  the  payment  of  the  principal  and 
interest  of  the  debt.  (Story's  Equity  Jurisprudence,  1314.) 
Thomasson  v.  Townsend , 114 

PENDENTE  LITE  PURCHASE— 

1.  One  purchasing  property  when  it  is  the  subject  of  liti- 

gation takes  it  subject  to  the  judgment  that  may  be  rendered  in 
the  case. 

But  in  order  to  bind  a  purchaser  by  a  judgment  rendered  in 
a  case  to  which  he  was  not  a  party  the  judgment  must  be  the 
result  of  litigation  pending  at  the  time  of  his  purchase,  and  not 
of  a  new  litigation  commenced  afterward.  Hawes,  &c.  v.  Orr, 
Ac 431 

2.  Purchase  pending  suit  for  partition. — The  pendency  of  a  suit 

for  partition  of  land  among  the  part  owners  does  not  withdraw 
the  land  sought  to  be  divided  from  the  reach  of  an  execution 
against  such  part  owners.  But  if  the  undivided  share  of  one 
part  owner  is  levied  on  and  sold,  this  would  be  a  pendente  lite 
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PENDENTE  Z/^E  PURCHA8IM Continued.) 

purchase,  and  the  purchaser  must  accept  such  interest  as  is 
allotted  to  him  whose  share  he  purchased.    Ibid 481 

3.  Suit  must  be  prosecuted  with  diligence.  —  One  who  claims 

the  benefit  of  a  lu  pendens  against  a  bona  fide  purchaser  must 
show  that  the  suit  was  prosecuted  with  some  diligence,  and  that 
there  was  no  unreasonable  delay  in  prosecuting  it  to  a  final 
termination.  (Erhman  v.  Kendrick,  1  Met.  149;  Watson  v.. 
Wilson,  2  Dana,  406;  Clarkson  v.  Morgan,  6  B.  Mon.  447.) 
lUd 481 

4.  New  action  by  way  of  amended  pleading  will  not  relate 

BACK. — So  far  as  the  pendency  of  the  suit  can  affect  others  than 
parties  to  the  action,  matter  brought  into  it  by  amended  plead- 
ing will  not  relate  back  to  the  time  of  the  filing  of  the  original, 
bat  the  suit  as  to  the  matters  set  up  in  the  amendment  will  be 
considered  as  pending  only  from  the  time  the  amendment  was 
filed.     Ibid 481 

PLEADINGS  AND  PRACTICE  IN  CIVIL  ACTIONS— 

1.  Defect  op  parties  plaintiff  is  a  fact  which  can  not  be  raised 

the  first  time  in  the  Court  of  Appeals.  Graves,  &c.  v.  Lebanon 
National  Bank 28 

2.  A  corporation  may  maintain  an  action  in  its  own  name  on 

the  official  bond  of  one  of  its  officers,  though  executed  to 
the  president  and  directors,  if  it  was  executed  for  the  protection 
of  the  corporation.    Ibid, 28 

8.  No  judgment  can  be  rendered  against  a  defendant  mmmoned  in  a 
county  different  from  the  one  in  which  the  action  is  brought,  unless 
the  case  is  ready  for  judgment  against  a  defendant  summoned  in 
the  county  in  which  it  is  brought.  (Civil  Code,  section  108.) 
Duckworth  v.  Lee 61 

4.  Land  must  be  identified  in  the  judgment  directing  it  to  be  sold. 

Runyon  v.  Darnall 67 

5.  Must  aver  readiness  to  perform  his  part  of  the  agree- 

ment.— In  an  action  for  damages  for  a  breach  of  a  contract,  where 
the  agreements  are  mutual  and  dependent,  and  each  is  to  |)erform 
his  part  at  the  same  time,  the  petition  must  aver  that  the  plaintiff 
was  ready  to  perform  his  part  of  the  agreement  at  the  time  and 
place  required,  or  it  will  be  fatally  defective. 

Neither  the  answer  nor  verdict  will  cure  the  defect  where  the 
sole  issue  was  whether  there  was  any  contract  between  the  parties. 
Sousely  v.  Burns's  adm*r 87 
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PLEADINGS  AND  PRACTICE  IN  CIVIL  ACnONS--(Continued.) 

6.  P&0GES8  ON  AMEXDBO  PBTITION. — Where  a  new  and  distinct  cause 

of  action  is  set  out  in  an  amended  petition  summons  must  be 
issued  and  served  on  the  defendant.    Cecil  v.  Sowards,  &c....    96 

7.  Equitable  defense  must  be  made  in  ordinary  action,  otherwise 

it  will  be  waived.  (Civil  Code,  section  14.)  Thomasson  v.  Town- 
send 114 

8.  Defective  pleading  cured  by  the  verdict. — ^The  contractor 

claiming  for  extra  work  should  allege  an  independent  agreement 
in  order  to  avoid  the  stipulations  of  the  covenant  against  any 
claim  for  extra  work ;  but  after  verdict  the  omission  is  aided  by 
the  common-law  intendment,  especially  where  the  facts  established 
sustain  the  cause  of  action.    Escott  &  Son  v.  White,  &c 169 

9.  Blanks,  etc. — It  is  too  late  after  verdict  to  object  that 

blanks  in  the  petition  were  not  filled,  or  that  it  contained  redun- 
dant matter.  Elizabethtown  &  Paducah  Railroad  Company  v. 
Pottinger  &  Bro 185 

10.  The  plea  of  non  est  factum  must  be  made^in  affirmative 

LANGUAGE  AND  SWORN  TO.— The  plea  18  insufficient  as  such  where 
the  defendant  "denies  knowledge  sufficient  to  form  a  belief"  as  to 
whether  the  note  was  executed, "  and  therefore  charges"  that  it 
was  never  executed.  Trustees  Kentucky  Female  Orphan  School 
V.  Fleming,  executor,  &c 234 

11.  A  DENIAL  "  OF  KNOWLEDGE  SUFFICIENT  TO  FORM  A  BELIEF "  18 

INSUFFICIENT. — ^The  Civil  Code  (section  125)  requires  "a  denial 
of  each  allegation  of  the  petition  controverted  by  the  defendant, 
or  of  any  knowledge  or  in/ormcUion  thereof  sufficient  to  form  a 
belief."     Ibid 284 

12.  The  plea  of  no  consideration  for  a  written  obligation  does  not 

cast  the  burden  of  proving  the  consideration  upon  the  plain tiflT. 
(Rudd  V.  Hanna,  4  Mon.  531 ;  Taylor  v.  Ashby,  2  J.  J.  Marsh.  415.) 
Ibid 234 

13.  Requisites  of  petition  against  heirs  or  devisees.— The  peti- 

tion against  heirs  or  devisees  in  an  action  to  recover  from  them  a 
debt  owing  by  the  ancestor  or  devisor  should  describe  the  par- 
ticular property  sought  to  be  subjected,  or  allege  that  the  heirs  or 
devisees  have  received  sufficient  estate  from  the  ancestor  or  devisor 
to  pay  the  debt.     Ibid , 234 

14.  Pleading  a  conclusion  of  law.— The  allegation  in  an  answer 

that  the  defendant  is  an  'innocent  purchaser"  is  merely  an  aver- 
ment of  a  conclusion  of  law.     Wing,  &c.  v.  Hayden,  Ac 276 
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PLEADINGS  AND  PRACTICE  IN  CIVIL  ACTIONS— (Continued.) 

15.  A  CROSS-PETITION  M0ST  BET  UP  A  CAUSE  OF  ACTION  affecting  the 

subject-matter  of  the  action.  (Civil  Code,  section  125.)  In  this 
case  the  cause  of  action  attempted  to  be  asserted  in  the  cross- 
petition  did  not  affect  the  subject-matter  of  the  action.  Boyse  v. 
Reynolds 286 

16.  Nominal  attitude  of  parties  in  pleading  not  material. — 

The  fact  that  a  party  to  an  action  is  denominated  a  defendant, 
and  his  petition  setting  forth  his  cause  of  action  is  styled  his 
answer,  does  not  necessarily  change  his  real  attitude  toward 
antagonistic  parties  or  change  the  real  character  of  his  pleading. 
Low  &  Whitney  v.  Blinco,  &c 831 

17.  In  suits  to  settle  estates  of  decedents  creditors  must  present 

their  claims  verified  and  proved  as  required  by  the  statute ;  and 
upon  exceptions  to  the  master's  report  the  sufficiency  of  the  veri- 
fication and  proof  can  always  be  inquired  into,  and  in  such  cases 
it  seems  allowable  to  investigate  and  pass  upon  the  merits  of  the 
claim.    Homer  V.  Harris's  executor 357 

18.  But  a  creditor  has  a  right  to  pile  his  petition  In  such  case, 

setting  forth  the  facts  constituting  his  cause  of  action ;  and  when 
such  facts  are  controverted  he  has  the  right  to  demand  that  the 
grounds  of  defense  be  stated  according  to  the  rules  of  pleading, 
either  in  the  form  of  an  answer  or  exception,  and  that  the  same 
be  verified,  unless  excepted  by  section  148  of  the  Civil  Code. 
Ibid 367 

19.  Defense  must  be  pleaded. — Under  the  Civil  Code  a  party  against 

whom  a  cause  of  action  is  presented,  whether  at  law  or  in  equity, 
and  whether  by  original  or  cross-petition,  or  in  the  nature  of  a 
set-off  or  counter-claim  in  an  answer,  can  not  make  defense  with- 
out pleading  in  some  form  his  grounds  of  defense.    IMd 357 

20.  New  action  by  way  op  amended  pleading  will  not  relate 

BACK. — So  far  as  the  pendency  of  the  suit  can  affect  others  than 
parties  to  the  action,  matter  brought  into  it  by  amended  pleading 
will  not  relate  back  to  the  time  of  the  filing  of  the  original,  but 
the  suit  as  to  the  matters  set  up  in  the  amendment  will  be  con- 
sidered as  pending  only  from  the  time  the  amendment  was  filed. 
(Stone,  &c.  V.  Connelly,  1  Met  656;  Dudley  v.  Price,  10  B.  Mon. 
88.)    Hawes,  &c.  v.  Orr,  Ac 431 

21.  Purchase  pending  suit  for  partition.— The  pendency  of  a  suit 

for  partition  of  land  among  the  part  owners  does  not  withdraw 
the  land  sought  to  be  divided  from  the  reach  of  an  execution 
against  such  part  owners.    But  if  the  undivided  share  of  one 
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part  owner  is  levied  on  and  sold,  this  would  be  a  pendente  lite 
purchaRe,  and  the  purchaser  must  accept  such  interest  as  is 
allotted  to  him  whose  share  he  purchased.    Ibid 431 

22.  Suit  must  be  peosecuted  with  diligence.— One  who  claims  the 

benefit  of  a  lis  pendens  against  a  bona  fide  purchaser  must  show 
that  the  suit  was  prosecuted  with  some  diligence,  and  that  there 
was  no  imreasonable  delay  in  prosecuting  it  to  a  final  termination. 
(Erhman  v.  Kendrick,  1  Met.  149;  Watson  v.  Wilson,  2  Dana, 
406;  Clarkson  v.  Morgan,  6  B.  Mon.  447.)    Ibid :....  431 

23.  Court  first  acquiring  jURisDjrcrrioN  can  not  be  ousted.— The 

doctrine  is  recognized  that  the  court  first  acquiring  jurisdiction 
has  a  right  to  go  on  until  it  has  performed  its  office  in  reference 
to  the  subject-matter  in  litigation,  and  will  not  allow  itself  to 
be  ousted  of  its  jurisdiction  or  permit  the  thing  in  contest  to  be 
wrested  from  it,  so  that  it  can  not  execute  its  judgment.   Ibid,  431 

24.  The  Code  of  Practice  abolished  all  forms  of  pleading  and 

formal  pleas,  and  requires  that  the  petition  shall  state  the  facts 
constituting  the  plaintiff's  cause  of  action,  and  that  the  answer 
shall  contain  a  "denial  of  each  allegation  of  the  petition  contro- 
verted by  the  defendant."    Harper  v.  Harper 447 

25.  On  a  motion  for  a  new  trial  the  court  should  review  all 

rrs  RULINGS  excepted  to  by  the  unsuccessful  party,  and  if 
error  has  been  committed  to  his  prejudice,  grant  a  new  trial;  and 
a  refusal  to  do  so  in  such  case  will  be  error  for  which  the  order  will 
be  reversed  and  the  ciiae  remanded  for  a  new  trial.     Ibid 447 

26.  Evidence  of  fraud  same  in  equity  as  at  law.— The  chan- 

cellor, like  a  jury,  must  have  such  evidence  as  will  patisfy  the 
mind  to  a  reasonable  degree  that  fraud  has  been  committed  before 
he  will  be  justified  in  finding  its  existence. 

He  can  not  find  fraud  as  a  fact  on  less  evidence  or  evidence 
different  from  that  which  would  be  required  to  authorize  a  jury 
to  find  the  same  fact. 

The  true  rule  in  all  courts  is  to  require  such  legal  evidence  as 
will  overcome  in  the  mind  of  the  tribunal  the  legal  presumption 
of  innocence,  and  beget  a  belief  of  the  truth  of  the  allegation 
of  fraud.    Marksbury,  Ac.  v,  Taylor,  &c 519 

27.  The  failure  to  establish  an  immaterial  averment  does  not 

militate  against  the  right  of  the  plaintiff  to  recover.  Louisville 
&  Nashville  Railroad  Company  v.  Goodnight,  &c 562 

28.  Joinder  op  actions. — Section  111  of  the  Civil  Code  was  intended 

to  liberalize,  and  not  to  make  the  rules  of  practice  more  technical 
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PLEADINGS  AND  PRACTICE  IN  CIVIL  ACTIONS— (Continued.) 
and  restricted  than  they  were  before  the  adoption  of  the  Code. 
Jones,  assignee,.  &c.  v.  Johnson,  &c 649 

29.  Under  the  former  clamficatUm  of  forms  of  actions  an  action  for  negli- 
gence or  fraud  would  have  been  in  form  ex  delicto.    Ibid 649 

80.  A  plaintiff  may  join  in  the  same  petition  a  cause  of  action  on  a 

contract  and  a  cause  of  action  for  fraud  or  negligence  directly 
connected  with  the  contract.    Ibid 649 

81.  A  DEMURRER  ADMITS  THE  PACTS  charged,  but  Only  to  test  the  law 

on  such  facts;  and  if  it  be  overruled,  the  admission  is  no  longer 
binding.     Commonwealth  v.  Jones 725 

32.  Variance— Individual  CONTRACT  alleged;  partnership  con- 
tract PROVEN. — In  an  action  on  an  alleged  individual  contract 
against  one  defendant  the  answer  denied  the  allegations  of  the 
petition,  and  on  the  trial  it  appeared  that  the  defendant  made  the 
contract  as  a  member  of  a  firm.  Held,  that  the  evidence  fixed  a 
liability  upon  the  defendant  by  reason  of  his  contract,  whether  as 
an  individual  or  member  of  the  firm,  and  that  the  failure  to  de- 
clare upon  it  as  a  partnership  liability  was  not  a  ground  of  nonsuit. 

If  the  non-joinder  of  a  defendant  appears  on  tlie  face  of  the  peti- 
tion, objection  must  be  made  by  demurrer. 

If  the  nonrjoinder  of  a  defendant  is  made  to  appear  by  the  evidence 
when  it  does  not  appear  on  the  face  of  the  petition,  the  defect 
must  be  relied  on  in  the  answer;  otherwise  it  will  be  regarded  as 
waived.  (Albro  v.  Lawson,  18  B.  Mon.  642;  Civil  Code,  sec.  123.) 
Waits  V.  McClure 763 

PLEADINGS  AND  PRACTICE  in  Criminal  and  Penal  Cases— 
(See  Criminal  Law  and  Proceedings,) 

PRESUMPTION— 

1.  The  legal  presumption,  where  a  bond  bears  no  other  date 

THAN  "THE  — DAY  OF ,  1869,"  is  that  it  did  not  become  bind- 
ing on  the  bondsmen  until  the  last  day  of  that  year.  Graves,  &c. 
V.  The  Lebanon  National  Bank 23 

2.  The  law  raises  an  implied  obligation,  on  the  part  of  a  party 

who  obtains  money  without  right,  to  refund  it  to  the  party  en- 
titled to  it    Garrott  V.  Jaffray&Co 413 

8.  An  implied  contract  is  creaiM  by  legal  presumption  upon  a  given 
state  of  facts.    Ibid 413 

4.  Acceptance  op  deed  will  not  be  presumed  merely  because 
beneficial. — If  a  deed  is  not  actually  delivered  to  the  grantee 
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PRESUMPTION— (Continued.) 

or  his  agent  authorized  to  receive  it,  it  is  eseential  to  prove  notice 
to  him  of  its  execution,  and  such  additional  circumstances  as  will 
afford  a  reasonable  presumption  of  his  acceptance  of  it. 

The  presumption  that  a  party  will  accept  a  deed  because  it  is 
beneficial  to  him  will  never  be  carried  so  far  as  to  consider  him 
as  having  accepted  it.  (28  Texas,  773.)  Commonwealth,  Ac.  v. 
Jackson,  &c 424 

5.  Presumption  in  favor  of  right. — Where  an  act  or  fact  is  fairly 

susceptible  of  two  constructions,  one  lawful  and  the  other  un- 
lawful, that  which  is  lawful  should  be  preferred.  Kenton  County 
Court  V.  Bank  Lick  Turnpike  Company 529 

6.  When  a  tax  presumed  to  be  legally  imposed. — ^In  collateral 

proceedings  the  presumption  may  sometimes  be  indulged  that 
taxation  has  been  legally  imposed ;  but  where  the  action  of  the 
ministerial  and  judicial  officers  whose  duty  it  is  to  impose  it  is 
called  directly  in  question  by  the  tax-payers,  and  their  authority 
and  jurisdiction  denied,  such  presumption  does  not  and  can  not 
arise.    Bate,  &c.  v.  Speed,  &c 644 

PRINCIPAL  AND  AGENT— 

1.  Employers  are  liable  for  the  felonious  or  fraudulent 

ACTS  OF  THEIR  AGENTS  whcrc  at  the  time  of  the  commission  of 
the  felony  or  fraud  such  agent  is  acting  within  the  scope  of  his 
employment,  and  the  misconduct  naturally  connects  itself  with 
the  service  or  duty  being  performed  for,  or  in  the  name  of,  the 
employer.  (Sherley  v.  Billings,  8  Bush,  147;  8  Queen's  Bench 
R.  244;  2  Exchequer  R.  259;  8  Common  Law  R.  568.)  Ray's 
adm'rs  v.  Bank  of  Kentucky 344 

2.  Principal  bound  by  acts  of  agent. — Where  an  agent  has  in  fact 

a  general  authority  his  acts  are  the  acts  of  the  principal,  and  will 
bind  him  within  the  scope  of  the  agency,  although  the  agent  may 
disregard  private  instructions  not  communicated  to  the  person 
with  whom  he  deals  and  may  not  disclose  the  agency.  Bell  v. 
Offutt 682 

8.  General  or  special  agency. — It  is  a  rule  that  if  one  who  is 
himself  engaged  in  a  particular  calling  or  bnsineas  be  employed 
to  do  certain  acts  in  that  trade  or  business,  he  will  be  with  respect 
to  his  employment  a  general  agent. 

A  live-stock  broker  wa^  directed  by  letter  to  buy  two  thousand  hogs 
of  a  certain  description  and  price,  to  be  delivered  at  a  specified 
place  and  dates.     If  the  letter  was  the  only  authority  the  broker  had 
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PRINCIPAL  AND  AGENT— (Continued.) 

to  buy  hogs  for  his  principal,  it  constituted  him  a  special  agent, 
with  authority  only  to  bind  his  principal  as  specified  in  the  letter. 
Ibid 632 

4.  Agency. — One  dealing  with  an  agent,  whose  powers  he  knows  are 
limited,  deals  at  his  peril,  whether  the  limitation  be  as  to  the 
extent  of  the  agent's  powers  or  the  mode  of  their  execution. 
Craycraft,  &c.  v.  Selvage,  &c » 696 

PROCESS- 

1.  Process  on  amended  petition. — Where  a  new  and  distinct  cause 

of  action  is  set  out  in  an  amended  petition  summons  must  be 
issued  and  served  on  the  defendant.    Cecil  v.  Sowards,  Ac...    96 

2.  How  SUIT  instituted  under  the  act  of  1856. — A  suit  under 

the  act  of  March  10,  1866,  to  set  aside  a  fraudulent  conveyance  is 
not  instituted  within  the  meaning  of  that  act  by  simply  filing  the 
petition  within  the  prescribed  six  months,  but  summons  thereon 
must  also  be  sued  out  within  that  time.    Thid 96 

8.  Process  on  an  amended  pleading  should  be  served  where 
it  presents  a  new  cause  of  action  distinct  from  the  original, 
and  of  which  the  defendant  could  not  be  apprised  by  an  inspec- 
tion of  the  original  petition.  (Eutledge  v.  Vanmeter,  8  Bush,  354 ; 
McGrath  v.  Balser,  6  B.  Mon.  141.)    Joyes  v.  Hamilton 544 

PROMISSORY  NOTES— (See  BilU  and  Notes.) 

PUBLIC  POLICY— 

1.  Agreement  to  pay  attorney's  fee  in  a  mortgage  or  note  in 

case  suit  is  brought  upon  the  same  is  against  public  policy,  and 
will  not  be  enforced  by  the  courts  if  resisted  by  the  defendant. 
Such  contracts  are  also  in  their  nature  usurious;  they  can  not  be 
enforced  without  allowing  the  creditor  to  recover  a  greater  sum 
than  his  debt  with  legal  interest  and  costs.  Thomasson  v.  Town- 
send 114 

2.  Waiver  op  benefits  under  exemption  laws  againrt  public 

policy. — An  executory  contract  by  which  a  debtor  agrees  to 
waive  all  benefits  under  the  exemption  laws  is  against  public 
policy,  like  agreements  to  waive  the  benefit  of  the  bankrupt  act 
or  statute  of  limitations,  and  can  not  be  enforced.  The  recitals 
in  such  agreements  can  not  constitute  an  estoppel.  (10  Howard, 
N.  Y.,  288;  31  Barb.  170.)    Moxley  v.  Ragan,  &c 156 
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EAILROADS— (See  also  Corporations,) 

1.  An  act  requiring  county  court  to  subscribe  for  stock  in  a 

RAILROAD  company  IN  BEHALF  OF  A  PRECINCT  THROUGH  WHICH 
THE  RAILROAD  PASSES  IS  SUSTAINED. — The  act  of  the  legislature 
required  the  county  court  to  subscribe  for  a  certain  number  of 
shares  of  capital  stock  of  the  railroad  company  in  behalf  of  a 
certain  precinct  in  the  county,  and  to  issue  in  payment  therefor 
the  coupon  bonds  of  that  precinct.  The  preamble  of  said  act 
recites  that  it  was  passed  upon  the  petition  of  a  majority  of  the 
voters  and  tax-payers  in  the  precinct.  BIsldf  that  the  act  was 
constitutional,  and  that  no  case  for  an  injunction  against  the 
subscription  was  made  out.  Allison,  &c.  v.  Louisville,  Harrod's 
Creek  &  Westport  Railway  Co 1 

2.  Preamble  in  the  act  is  held  to  be  at  least  prima  fade  evidence 

of  the  fact  set  forth  in  the  preamble.     Ibid 1 

3.  Railroad  taxes  are  public  dues. — Taxes  levied  by  a  county 

court  to  pay  a  subscription  of  the  county  in  aid  of  a  railroad 
are  public  dues  of  the  county,  within  the  meaning  of  section  3, 
article  2,  chapter  26,  of  the  Revised  Statutes.  Anderson,  &c.  v. 
Thompson,  Ac 132 

4.  All  kinds  of  railroads  liable  for  injuries  to  persons 

FROM  negligence. — ^The  act  of  March  10,  1854,  for  the  redress 
of  injuries  arising  from  the  neglect  or  misconduct  of  railroad 
companies  and  others,  is  applicable  to  the  proprietors  of  any 
kind  of  railroad,  whether  imjiellcd  by  horse  or  ste4im  power,  or 
whether  constructed  with  iron  or  other  kind  of  rails.  Johnson's 
adm'r  v.  Louisville  City  Railway  Co 231 

5.  A  railroad  embankment  was  erected  in  the  middle  of  Lewis  Street, 

Owensboro,  with  the  consent  of  the  city,  leaving  a  pa&sway  on 
either  side  from  six  to  thirteen  feet  wide,  exclusive  of  the  side- 
walk, such  that  vehicles  meeting  could  in  most  places  pass  with- 
out diflSculty.  Jleldy  that  it  was  not  such  an  appropriation  of  the 
street  as  gave  the  adjacent  land-owners  a  cause  of  action  against 
the  railroad  company.  Cosby,  Ac.  v.  Owensboro  &  Russell ville 
Railroad  Co 288 

6.  Adjacent  lot-owners'  right  of  action  against  persons  ob- 

structing streets. — If  an  appropriation  of  a  street,  even  by 
legislative  and  municipal  sanction,  unreasonably  abridges  the 
right  of  adjacent  lot-owners  to  use  the  street  as  a  means  of 
ingress  and  egress,  they  are  thereby  deprived  of  a  property-right 
without  compensation,  and  an  action  will  lie  against  the  person 
or  corporation  guilty  of  usurping  such  unreasonable  and  exclu- 
sive use  for  the  recovery  of  such  immediate  and  direct  damages 
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as  the  owner  may  sustain.  Elizabethtown,  Lexington  &  Big 
Sandy  Railroad  Co.  v.  Combs 382 

7.  What  amounts  to  an  obstbuction  op  a  street  by  a  bail- 

BOAD. — Where  a  railroad  has  been  so  located  in  a  street  as  to 
deprive  the  owner  of  an  adjacent  lot  of  ^e  means  of  ingress  and 
egress  to  and  from  his  lot  with  ordinary  vehicles  on  either  side 
of  the  road  when  trains  are  passing  or  standing  in  the  street,  he 
may  recover  from  the  railroad  company  such  damages  as  he  has 
thereby  sustained.     Ibid 382 

8.  Damage  from  smoke,  soot,  or  fire  from  locomotives  tlirown 

or  blown  into  or  against  adjacent  houses  in  such  case  will  entitle 
the  owner  to  recover  therefor.     Ibid 382 

9.  The  measure  of  damages  in  such  cases  will  be  the  diminution 

of  the  value  of  the  property  occasioned  by  these  circumstances^ 
and  not  the  difference  between  the  value  of  the  property  before 
and  after  the  building  of  the  road.     Ibid 382 

10.  Single  recovery  for  entire  injury  where  permanent. — In 

actions  for  injury  to  real  property  by  trespjissers  the  plaintiff  can 
only  recover  compensation  for  the  injury  done  up  to  the  com- 
mencement of  the  action,  where  the  injury  is  not  permanent  and 
enduring  in  its  nature;  but  where  it  is  permanent  and  continuing 
a  single  recovery  may  be  had  for  the  whole  injury  to  result  from 
the  acts  complained  of.     Ibid 382 

11.  Actions  must  be  brought  within  six  months  after  the  killing 

or  injury,  against  the  Louisville  &  Nashville  Railroad  Company, 
for  damages  for  killing  or  injuring  stock  on  its  road  or  branch 
roads.    Mortimer  v.  Louisville  &  Nashville  R.  R,  Co 485 

12.  The  act  of  March  17,  1871,  entitled  "An  act  to  further  protect 

the  owners  of  stock  living  along  the  line  of  railways,"  does  not 
take  from  or  suspend  the  right  of  the  owner  of  the  stock  injured 
by  the  railway  company  to  institute  his  action  for  damages  im- 
mediately after  the  injury  is  done;  nor  does  it  either  expressly 
or  by  implication  repeal  the  former  statutes  on  the  subject,  or 
suspend  or  affect  the  limitation  of  such  actions.  If  the  owner 
pursues  the  mode  provided  by  this  statute  to  increase  his  recovery, 
he  by  his  own  act  diminishes  the  time  within  which  his  action 
must  be  brought,  and  must  abide  the  legal  consequences.    Ih..  485 

18.  Authority  to  condemn  a  highway  as  a  site  for  a  railroad. 
General  authority  to  a  railroad  corporation  to  condemn  a  site  for 
its  roadway  will  not  authorize  the  condemnation  of  a  highway 
already  constructed  by  authority  of  law,  running  longitudinally 
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therewith.  (4  Gushing,  63.)  In  the  ahsenoe  of  evidence  tending 
to  show  a  necessity  for  such  appropriation,  an  abandonment  by 
the  road  corporation  to  the  railroad  will  be  presumed  voluntary 
and  without  the  assent  of  the  state.  Kenton  County  Court  v. 
Bank  Lick  Turnd^e  Company 529 

14.  The  act  of  April  9, 1873,  "for  the  protection  op  counties, 

CITIES,   ETC.,  SUB8CRTBINO  STOCK  IN  RAILROADS,   tumpikes,   and 

other  improvements,"  was  not  intended  as  an  amendment  to  the 
charter  of  any  corporation,  but  as  a  general  law,  and  has  no 
application  where  a  subscription  for  stock  in  a  corporation  for 
the  construction  of  a  railroad,  turnpike,  or  other  similar  public 
improvement  had  been  fully  consummated  before  the  passage  of 
the  act  (22  How.  364.)  Cumberland  &  Ohio  R.  R.  Co.  v.  Judge 
of  Washington  County  Court 564 

15.  Where  there  is  danger  of  a  misapplication  of  funds  sub- 

scribed a  court  of  equity,  and  it  seems  a  court  of  law,  should 
refuse  to  enforce  a  subscription  until  the  corporation  properly 
secures  the  appropriation  of  the  bonds  or  their  proceeds  in  accord- 
ance with  the  terms  of  subscription.     Ibid 564 

16.  Subscriptions  of  stock  in  railroad  company  by  majority 

VOTE  OF  county  Is  executory  until  the  subscription  is  actually 
made.    Cumberland  &  Ohio  R.  R.  Co.  v.  Barren  County  Court.  6(^4 

17.  Submission  of  vote  to  subscribe  stock  in  railroad  corpo- 

ration.— ^The  charter  of  the  railroad  company  provides  that 
when  it  shall  "request  the  county  court  of  any  county  through 
or  adjacent  to  which  it  is  proposed  to  construct  said  railway  to 
subscribe,  either  absolutely  or  upon  special  conditions,  a  specified 
amount  to  the  capital  stock  of  said  company,  the  county  court  so 
requested  may  in  their  discretion  order  an  election,"  etc.  HM, 
that  this  provision  gave  the  county  judge  no  authority  to  submit 
the  question  of  taxation  or  subscription  to  a  vote  of  the  people 
without  having  associated  with  him  a  majority  of  the  justices  of 
the  county.  Bowling  Green  &  Madison vi lie  Railroad  Company 
V.  Warren  County  Court 711 

REMEDIAL  STATUTES— 
1.  Remedial  statutes  cxjnstitutional. — A  statute  which  merely 
affords  the  means  of  enforcing  a  right  may  be  applied  to  actions 
existing  at  the  time  it  became  a  law  without  affecting  vested 
rights.  (4  How.  145;  1  Barb.  648;  6  Seld.  374;  Cooley's  Con- 
stitutional Limitations,  288.)  Broaddus's  devisees  v.  Bioaddus'a 
heirs 299 
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EEPLEVIN-BONDS- 
1.  The  surety  in  a  supebsedeas-boivd  is  liable  to  the  surety  in  the 
replevin-bond.    Kellar  v.  Williams. 216 

RES  GESTM- 
1.  Contemporaneous  expressions  of  the  assailant  or  of  his 
COADJUTORS,  or  of  the  deceased  in  cases  of  homicide,  may  be 
proved  for  the  purpose  of  illustrating  the  character  or  quality  of 
the  act 

Bvi  cries  or  ezdamaUons  of  bygtanders  in  no  way  acting  in 
concert  with  either  of  the  parties  to  the  transaction  do  not  con- 
stitute part  of  the  res  gestce.    Bradshaw  v.  Commonwealth....  576 

REVENUE  AND  TAXATION— 

1.  Taxation  of  railroads. — A  railroad  with  a  chartered  privilege 

of  building  branch  roads,  and  taxed  in  proportion  to  the  amount 
of  its  capital  stock  by  a  provision  in  its  charter,  built  an  exten> 
sive  branch  without  increasing  the  amount  of  its  stock.  Jfeld^ 
that  the  branch  road  was  subject  to  taxation,  and  the  act  of  Feb- 
ruary 20,  1864,  regulated  the  mode  of  assessment  and  taxation 
of  the  entire  road.  Louisville,  Cincinnati  &  Lexington  Railroad 
Company  v.  Commonwealth 43 

2.  Taxing  power  never  relinquished  by  inference. — ^The  taxing 

power  of  the  state,  being  of  vital  importance  and  an  essential  at- 
tribute of  sovereignty,  is  never  presumed  to  be  relinquished  unless 
an  intention  to  relinquish  is  expressed  in  clear  and  unambiguous 
terms,     (Bradley  v.  McAtee,  7  Bush,  667.)     Ibid 48 

3.  Contract  not  presumed  from  charter  fixing  tax. — The  mere 

imposition  of  taxes  at  the  time  a  charter  is  granted  or  afterward 
upon  the  property  of  a  corporation  will  not  authorize  the  assump- 
tion that  the  legislature  has  contracted  that  no  additional  taxation 
shall  be  imposed  either  on  the  property  owned  by  the  corporation 
at  the  time  of  the  grant  or  afterward  acquired.    Ibid 48 

4.  The  legislature  had  the  constitutional  right  to  pass  the 

ACT  of  February  20,  1864,  changing  the  mode  of  assessing  and 
taxing  the  railroads  in  the  state,  and  repealing  all  laws  and  charter 
provisions  in  conflict  with  it,  unless  it  be  in  cases  where  the  state 
had  expressly  relinquished  the  right  of  taxation  in  consideration 
of  some  public  benefit    Ibid 43 

5.  How  LAND  forfeited  TO  THE  STATE  FOR  TAXES. — Where  land  for 

the  non-payment  of  taxes  has  been  returned  to  the  auditor  by  a 
aberiif,  in  accordance  with  the  provisions  of  section  12,  article  9, 
chapter  88,  of  the  Bevised  Statutes,  the  auditor  has  no  right  under 
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REVENUE  AND  TAXATION— (Continued.) 

the  statute,  when  one  year's  tax  shall  have  been  due  two  years,  to 
certify  the  state  of  facts  to  the  sheriff  authorizing  a  forfeiture ;  but 
only  "  where  txoo  years  of  tax  shall  be  due"  is  a  forfeiture  authorized, 
and  where  the  forfeiture  is  illegal  the  owner  is  not  divested  of  his 
title.    Nesbitt  v.  Liggitt 1S7 

6.  Assessing  a  local  tax. — If  under  the  act  of  February  11,  1873, 

to  incorporate  a  police  municipality  in  Jefferson  County,  the 
commissioners  did  not  investigate  the  probable  expense  to  be 
incurred  by  the  municipality  during  the  current  year,  and  the 
amount  likely  to  be  realized  from  the  capitation  tax,  and  thereby 
ascertain  the  deficit  to  be  made  up  by  the  taxation  of  the  real 
estate,  then  their  assessment  as  to  the  realty  is  unauthorized  and 
void.    (Clark  v.  Crane,  5  Mich.  154.)    Bate,  &c,  v.  Speed,  &c..  644 

7.  When  a  tax  presumed  to  be  legally  imposed. — In  collateral 

proceedings  the  presumption  may  sometimes  be  indulged  that 
taxation  has  been  legally  imposed;  but  where  the  action  of  the 
ministerial  and  judicial  officers  whose  duty  it  is  to  impose  it  is 
called  directly  in  question  by  the  tax-payers,  and  their  authority 
and  jurisdiction  denied,  such  presumption  does  not  and  can  not 
arise.     Thid (>44 

8.  PiioTECTioN  OF  THE  TAX-PAYER.— What  the  law  requires  to  be 

done  for  the  protection  of  the  tax-payer  is  mandatory,  and  cfin 
not  be  regarded  as  directory.  (Clark  v.  Crane,  5  Mich.)  Bowling 
GreeTi  &  Madisonville  Railroad  Co.  v.  Warren  County  Court.  711 

9.  Power  to  tax  strictly  (construed.— The  power  to  tax  is  a  high 

governmental  power,  and  where  the  legislature  grants  it  to  another 
tribunal  it  can  only  be  exercised  in  strict  conformity  to  the  terms 
in  which  the  power  is  granted,  and  a  material  departure  will  be 
fatal  to  the  attempt  to  exercise  it.  (Campbell  County  Court  v. 
Taylor,  8  Bush,  206;  Dillon  on  Mun.  Corp.  104.)     Ibid 711 

REVISED  STATUTES— 
1.  Revised  Statutes  repealed  by  the  General  Statutes.-— The 
object  of  the  recent  revision  of  the  sUitutes  of  Kentucky  was  to 
enact  a  system  of  laws  in  a  condensed  form  embracing  all  statutory 
enactments  of  a  general  nature  other  than  those  excepted  in  the 
act  adopting  the  General  Statutes. 

The  General  Statutes  must  be  regarded  as  containing  all 
the  statute  law  on  the  subjects  indicated  by  the  titles  therein. 

When  therefore  a  section  in  the  Revised  Statutes  has  been 
omitted  in  the  General  Statutes,  or  any  change  made,  however 
Blight,  in  a  general  law,  the  whole  law  as  found  in  the  Revised 
Statutes  on  that  subject  must  be  considered  and  treated  as  re- 


Digitized  by 


Googk 


ReTised  Statutes — ^Riots,  BoutAi  luid  Breaches  of  the  Peace. 

REVISED  STATUTES-(Continued.) 

pugnant  ta  tke  provUion  of  tbe  General  Statutea.    Brofiddus's 
devisees  v.  Broaddus's  heln 299 

BEVIVOR- 
1.  Where  a  defendant  dibs  pending  an  action,  and  no  personal 
representative  qualifies,  it  may  ander  section  566  of  the  Civil  Code 
be  revived  against  the  heirs  alone;  but  the  remedy  is  exclusively 
equitable,  and  the  action,  if  at  law,  should  be  transferred  to  equity, 
and  the  proper  amendments  made  to  the  pleadings.  Hagan,  &c. 
V.  Patterson .• 441 

REWARDS^ 
1.  Rewards  offered  for  the  afpbxhsnsion  and  contiction  of 
CRIMINALS  are  required  to  be  paid,  although  there  was  no  con- 
viction, the  conviction  having  been  ^evented  by  a  dismissal  of 
the  indictments  at  the  iustanoe  and  xequest  of  atkorneyB  empl<Kyed 
to  prosecute  by  the  company  which  oflfered  the  rewards. 

Several  criminals  for  whose  aizest  and  oonviction  rewards  were 
offered  by  the  railroad  company  were  apprehended  and  indicted. 
Two  of  them  confessed  their  guilt.  The  indiotmentB  against  those 
two  were  dismissed  in  order  to  use  them  as  witnesses  against  the 
others,  the  attorneys  employed  by  the  company  to  assist  in  the 
prosecution  indorsing  and  urging  the  dismissal. 

BM,  the  counsel  employed  by  the  company  to  aid  in  the 
prosecution  were  for  the  time  being  representatives  of  the  com- 
monwealth, and  were  bound  to  labor  honestly  and  earnestly  for 
the  conviction  of  the  guilty,  and  also  to  act  in  accordance  with 
their  convictions  as  to  the  propriety  and  policy  of  prosecuting  or 
dismissing  the  indictments. 

In  advising  and  procuring  the  dismissal  of  the  indictments  the 
employed  attorneys  of  the  company  acted  within  the  scope  of  their 
authority  and  in  the  discharge  of  a  duty  devolved  upon  them  by 
the  very  nature  of  their  employment,  and  they  therefore  acted 
for  the  company,  which,  through  them,  prevented  the  conviction 
of  the  two  guilty  parties,  and  the  company  became  liable  to  their 
captors  for  the  reward  ofiered  for  their  apprehension  and  convic- 
tion.   Louisville  &  Nashville  Railroad  Co.  v.  Goodnight,  &c..  552 

RIOTS,  ROUTS,  AND  BREACHES  OF  THE  PEACE- 
1.  The  only  punishment  which  can  be  inflicted  for  a  riot, 
ROUT,  or  breach  OF  THE  PEACE  in  any  court  of  this  state  is  a 
fine  not  exceeding  one  hundred  dollan  or  imprisoument  not  ex- 
ceeding fifty  days,  or  both,  at  the  discretion  of  the  jury.    White 

V.  Commonwealth • « 557 

Vol.  X.— 66 
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BOADS— 
1.  Justices  mat  fotb  for  failube  to  work  on  ROAD.-^ustioes 
of  the  peace  have  jurisdiction  to  impose  fines  against  persons  for 
failure  or  refusal  to  attend  and  work  on  roads  upon  which  they 
had  been  assigned  to  work,  as  provided  in  section  28,  article  1, 
chapter  84,  Bevised  Statutes.    Ayars,  &c,  v.  Cox 201 

SALES— 

1.  In  the  sale  of  oumbrous  personal  property,  where  no 

PLAGE  OF  DELIYERT  IS  DESIGNATED,  the  law  fixes  the  residence 
of  the  vendor  as  the  place  of  performance.  (Wilmouth  v.  Pat- 
ton,  2  Bibb,  280;  Chandler  y.  Bobertson,  9  Dana,  291.)  This  has 
been  the  rule  so  long  that  courts  must  regard  such  contracts  as 
made  with  that  understanding  by  the  parties.  Sousely  v.  Bums's 
adm'r 87 

2.  Time  of  deuyery. — Where  property  sold  is  agreed  to  be  delivered 

between  certain  designated  dates,  it  is  optionary  with  the  pur- 
chaser to  designate  on  which  of  the  days  he  will  receive  it,  and 
his  failure  to  do  so  fixes  the  last  day  as  that  on  which  he  may  be 

required  to  perform  .the  contract    Ibid 87 

8.  Must  aver  readiness  to  perform  his  part  of  the  agree- 
ment.— In  an  action  for  damages  for  a  breach  of  a  contract,  where 
the  agreements  are  mutual  and  dependent,  and  each  is  to  perform 
his  part  at  the  same  time,  the  petition  must  aver  that  the  plain- 
tiff was  ready  to  perform  his  part  of  the  agreement  at  the  time 
and  place  required,  or  it  will  be  fatally  defective. 

Neither  the  answer  nor  verdict,  will  cure  the  defect  where  the 
sole  issue  was  whether  there  was  any  contract  between  the  parties. 
Ihid 87 

4.  A   debtor   may   SELL    HIS    PERSONAL   PROPERTY   EXEMPT    FROM 

EXECUTION,  ei^er  in  payment  of  a  debt  or  for  any  other  valu- 
able consideration,  so  as  to  vest  in  the  purchaser  the  absolute 
title,  or  he  may  mortgage  it  to  secure  the  payment  of  a  debt. 

Moxley  v.  Bagan,  Ac 156 

6.  When  the  title  to  property  is  not  to  vest  in  the  pur- 
chaser UNTIL  THE  PRICE  IS  PAID  the  right  of  the  vendor  will 
not  be  affected  by  his  recovering  personal  judgment  against  the 
purchaser  in  an  action  for  the  price,  the  judgment  remaining 
unsatisfied.    Vaughn,  &c.  v.  Hopson 887 

6.  A  SALE  OF  PROPERTY  BY  A  BAILEE  WITHOUT  THE  CONSENT  OF 

THE  SAILOR  cau  not  divest  the  latter  of  his  title.    Ibid. 337 

7.  Conditional  sale  of  CHATTELS.-7A  promissory  note  stipulated, 

''This  note  is  given  for  a  mule,  and  the  mule  is  bound  or  the 
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title  of  the  mule  lemaiDs  in  H  (the  vendor)  until  he  gets  his 
money.''  EM,  that  it  was  a  conditional  sale,  and  not  a  bail- 
ment, if  the  possession  was  delivered. 

As  between  the  parties,  the  vendor  could  recover  the  property 
upon  the  failure  of  the  vendee  to  pay  the  price.    Ibid 887 

8.  PUfiCHASEB  WITHOUT  NOTIGE  OF  OOKDITIOVS  AOQUIBBB  A  PERFECT 

TITLB. — When  there  is  a  conditional  sale  of  chattels  with  an 
actual  delivery  of  possession  to  the  vendee  a  purchaser  from  the 
latter  in  good  faith  and  without  notice  of  the  condition  acquires 
a  perfect  title.  But  this  rule  does  not  apply  to  a  mere  offer  to 
sell,  or  where  the  negotiation  for  a  sale  is  not  perfected.    Ibid.  887 

9.  Where  one  purchases  a  chattel  and  obtains  possession 

by  reason  of  fraudulent  representations,  and  then 
SELLS  TO  AN  INNOCENT  PURCHASER,  the  title  vests  iu  the  latter, 
although  as  between  the  vendor  and  vendee  the  former  can  re- 
claim the  property.    Ibid 887 

10.  Lien  created  only  by  conveyance  or  mortgage.— In  order 

to  create  a  lien  for  the  purchase  price  of  chattels,  as  against  a 
purchaser  for  a  valuable  consideration  without  notice,  there  must 
be  a  conveyance  or  mortgage  to  that  effect,  acknowledged  and 
lodged  for  record  as  provided  by  statute. 

The  case  of  Fatten  v.  McCane  (15  B.  Mon.  556)  is  overruled 
in  so  far  as  it  conflicts  with  this  opinion.     Ibid 887 

11.  All  THAT  IS  ESSENTIAL  TO  THE  SALE  OF  A  CHATTEL  at  COmmOU 

law  is  the  agreement  of  the  parties  that  the  property  in  the  sub- 
ject-matter shall  pass  from  the  vendor  to  the  vendee  for  a  consid* 
oration  given  or  promised  to  be  given  by  the  vendee.  (Parsons  on 
Contracts,  485.)    Newcomb,  Buchanan  &  Co.  v.  Cabell,  &c...  460 

12.  The  titlb  remains  in  the  vendor  if  any  material  act  is  to 

BE  DONE  BEFORE  THE  DELIVERY  to  distinguish  the  goods  Or  ascer- 
tain the  price,  notwithstanding  the  contract  for  the  sale  is  com- 
plete in  other  respects.    Ibid 460 

18.  Warehouseman's  Receipt  —  Constructive  delivery.  —  The 
delivery  of  a  warehouseman's  receipt  for  property  in  store  is  a 
symbolic  delivery  of  the  property  itself  to  the  purchaser,  and 
passes  to  him  the  title  and  constructive  possession,  and  the  ware- 
houseman becomes  his  bailee.  (Burton  v.  Lurgan,  40  HI.  825; 
Gibson  v.  Stevens,  8  How.  400 ;  How  v.  Barker,  8  Cal.  614 ;  Nat. 
Bank  v.  Walbridge,  19  Ohio  St.  R.)    Ibid 460 

14.  A  distiller  sold  whisky  stored  in  his  warehouse  in  barrels  branded 
with  numbers,  and  delivered  to  the  purchaser  a  certificate  signed 
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hy  himself  as  prr)t)netor  ot  the  warehcmse,  attested  by  the  Uoited 
States  storekeeper  thereof,  in  which  the  barrels  were  ^engnated 
by  numbers,  and  delireraMe  to  the  order  of  the  purdiaser  on 
the  retarn  of  the  certificate  and  the  payment  of  tax,  storage, 
cooperage,  and  insurance  thereon.  The  price  per  gaMon  was 
agieed,  and  the  exact  qimntit^  was  to  be  asorrtaiiied  by  re- 
gaqging  aflier  tlie  transportation  of  the  whisky  to  the  bouse  of 
the  pmthaeer,  the  transportation  and  regauging  to  be  done  by  the 
purchaser  at  the  cost  of  the  rendor.  Crediton  of  the  distiller 
attached  the  whisky  in  the  warehouse  before  transported  and  after 
it  was  paid  for.  Heldj  that  the  whisky  was  sufficiently  identified 
and  the  sale  was  absolute,  passing  the  title  to  the  purchaser  by 
the  symbolic  delivery  of  the  warehouse  receipts.  The  actual  pos- 
session was  in  the  storekeeper.    Ibid 460 

15.  A  SALE  OF  PEB80KALTY  WITHOUT  DELIVERY  OF  POSSESSION  PASSES 

THE  ABSOLUTE  TITLE  AS  BETWEEN  THE  PARTIES.— So  BOOn  as  a 

bargain  of  sale  is  struck  the  contract  becomes  absolute  without 
actual  payment  or  delivery,  and  the  property  and  risk  of  accident 
vests  in  the  buyer.  (Buffington  v.  Ulen,  7  Bush,  2S1 ;  Willis  v. 
Willis,  6  Dana.  48.)    Ibid 460 

16.  Contract  oompletb  though  agreed  that  it  shall  be  reduced 

TO  WRTTiNa. — ^If  two  persons  enter  into  a  verbal  agreement  about 
a  matter  as  to  which  an  enforcaUe  parol  contract  can  be  made,  it 
would  be  no  defense  when  one  of  them  is  sued  for  a  breach  of  the 
contract  that  he  understood  it  would  not  be  obligatory  unless  re- 
duced to  writing. 

Nor  does  a  contemporaneous  agreement  to  reduce  a  contract  to 
writing  make  its  validity  depend  upon  its  being  actually  reduced 
to  writing  and  signed. 

An  agreement  to  reduce  a  contract  to  writing  is  merely  an 
agreement  to  provide  a  particular  kind  of  evidence  of  the  terms 
of  the  contract.    Bell  v.  Offhtt 632 

17.  The  intention  of  parties  in  treaty  about  a  contract  must 

be  gathered  fi-om  their  language  or  conduct,  or  both,  and  the  legsl 
effect  of  what  they  say  and  do  can  not  be  altered  or  modified 
by  the  undisclosed  intention  or  secret  understanding  of  either. 
Thid 632 

18.  Where  a  purchaser  refuses  to  receive  the  thing  bargained 

for  the  vendor  may  consider  it  as  his  own,  and  sue  for  the  diflei^ 
ence  between  the  contract  and  the  market  price;  or  he  may 
consider  it  as  the  property  of  the  purchaser,  and  sell  it  witii 
due  precaution  to  satisfy  his  lien  for  the  price,  and  then  sue  for 
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and  recover  the  unpaid  balance;  or  he  may  cenrider  it  as  the 
property  of  the  purchaser,  and  hokl  it  sabjact  to  hit  call  or 
order,  and  sue  for  and  recover  the  whole  price  agreed.  (2  Parsons 
on  Ck>ntract8,  484;  Ckiok  v.  Brandeis  A  Oawfoid,  8  Met  557.) 
Ibid 632 

19.  If  the  vendor  was  not  the  AortJAL  ownibb  of  all  thb  goods 
TENDERED  in  Compliance  with  the  contract,  yet  if  he  was  in  a 
position  to  deliver  them  and  pass  a  perfect  tide,  he  will,  as 
between  the  pailaes,  be  regarded  as  the  ^fwner,  and  the  refusal 
of  the  purchaser  to  receive  them  will  render  him  liable  for  the 
difference  between  the  contract  and  the  market  price  of  the  whole. 
Thid : 682 

SELLING  LIQUOR  TO  MINORS— 
1.  The  only  iiahUe  imposiog  penalties  for  selling,  giving,  or  Airniah- 
ing  spirituous,  vinous,  or  malt  liquors  to  minora  without  proper 
authority  is  the  act  of  Mardi  22,  187L 

The  indictment  failing  to  show  that  the  accused  was  a  licensed 
vendor  of  spirits,  the  only  penalty  that  could  be  inflicted  was  a 
fine  of  fifty  dollars.    Baer  v.  Oommonwealtlu ^ 8 

SHERIFFS— 

1.  Sureties  in  general  official  bond  of  sheriff  not  liable 

for  his  default  in  collecting  taxes. — The  sureties  on  the 
bond  executed  at  the  time  the  sheriff  is  inducted  into  office  ai^ 
not  liable  for  his  default  as  collector  of  the  state  revenue  or 
county  levy  or  public  dues  of  the  county,  as  he  has  no  right  to 
collect  these  until  he  has  executed  other  bonds.  Anderson,  &c. 
V.  Thompson,  &c 132 

2.  Official  bond. — Every  bond  executed  by  a  sheriff  in  obedience 

to  law  by  which  his  sureties  undertake  that  he  shall  discharge  a 
public  duty  imposed  upon  him  by  law,  as  sheriff,  is  an  official 
bond.    (Commonwealth  v.  Adams,  8  Bush,  41.)     Ibid 182 

3.  Railroad  taxes  are  public  dues. — ^Taxes  levied  by  a  county 

court  to  pay  a  subscription  of  the  county  in  aid  of  a  railroad 
are  public  dues  of  the  county,  within  the  meaning  of  section  8, 
article  2,  chapter  26,  of  the  Revised  Statutes.     Ibid 182 

4.  Liability  of  sureties  for  shrriffs  undbr  the  Revised  Stat- 

utes.— Sureties  on  the  bond  of  a  sheriff  axe  liable  for  money 
collected  by  him  or  his  deputies  on  writs  of  execution  or  other 
process  upon  which  he  is  by  law  authorized  to  coerce  payment; 
and  to  maintain  an  action  thex^or  against  the  sureties  on  his 
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SHERIFFS— (Continued.) 

bond  the  petition  must  state  such  facts  as  show  that  the  sureties 
are  liable  according  to  law.  Griffith,  Ac.  y.  Commonwealth  for 
use  of  Hughes,  &c 281 

5.  Where  fee-bills  have  seek  collected  and  retained  the 

PETITIOK  SHOULD  AVER  ill  such  action,  to  compel  the  sureties 
of  the  sheriff  to  pay  the  amount  thereof,  not  merely  that  the  fee- 
bills  were  distrainable,  but  that  they  were  in  his  hands  after  the 
Ist  of  May  next  succeeding  the  rendering  of  the  services,  and 
within  three  years  after  they  were  distrainable,  and  that  they 
had  been  in  the  sheriff's  hands  over  six  months,  or  that  he  had 
collected  them. 

No  DEMAND  IS  NECESSARY  to  maintain  such  action,  unless  the 
plaintiff  and  the  sheriff  reside  in  different  counties,  or  the  fifteen 
per  cent  interest  allowed  by  law  is  claimed.    Ibid. 281 

6.  The  sheriff  is  liable  on  his  covenant  to  collect  and  account  for  fee- 

bills  be  has  received;  but  his  sureties  are  not;  they  can  only  be 
made  liable  for  money  collected  on  writs  and  process  which  the 
law  makes  it  his  duty  to  take  and  collect.    Ibitl 281 

7.  The  liability  of  an  officer  for  failing  to  sell  property 

taken  under  an  execution  is  the  value  of  the  property,  if  it  is 
finally  lost  and  the  defendants  are  insolvent,  or  if  the  only 
solvent  defendant  is  released  by  the  laches  of  the  officer.  Royse 
V.  Reynolds. 286 

8.  The  penally  of  thirty  per  centum  damages  is  a  liability  imposed  upon 

the  sheriff  and  his  sureties  by  statute,  outside  and  independent 
of  the  express  or  implied  conditions  of  their  covenant  (Revised 
Statutes,  chapter  86,  section  4,  article  18.)     Ibid 286 

9.  Impeaching  sheriff's  return  on  execution. — The  return  made 

by  an  officer  of  a  levy  and  sale  under  an  execution  can  not  be 
impeached  by  extrinsic  evidence  other  than  that  of  the  clearest 
and  most  convincing  character,  if  at  all.     Commonwealth,  &c.  v. 

Jackson,  &c 424 

10.  Penalties  against  defaulting  collectors. — Section  6,  article 
11,  chapter  92,  of  the  General  Statutes,  providing  that  judgments 
on  motions  against  collecting  officers  "  shall  be  for  the  principal 
due,  with  interest  at  the  rate  of  ten  per  cent  per  annum  from  the 
first  day  of  June  preceding,  and  until  paid,''  means  that  the  in- 
terest shall  be  computed  from  the  first  day  of  the  June  preceding 
the  time  when  the  money  sought  to  be  recovered  ought  to  have 
been  paid  into  the  trea.sury,  the  interest  being  in  the  nature 
of  a  penalty  for  the  failure  to  pay  at  the  time  fixed  by  law. 
Samuels,  &c.  v.  Commonwealth 491 
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Slander— Superaedeas-bondB. 
SLANDERn- 

1.  DeFBNSBS  TK  AOnOKS  OF  SLAITDER  ABB  KTTHISK  8U0H  AS  DEKT 

THB  SPBAKING  OF  THB  W0BD8  OHABOED  OB  8UCH  AB  JUSTIFY.— 

Pleas  of  justification  must  admit  the  speaking  of  the  wordn 
charged;  but  having  admitted  it  need  not- necessarily  allege  the 
truth  of  the  words.    Harper  v.  Harper 447 

2.  Malice  in  publishino  the  wobds  is  an  essential  ingredient  in 

the  cause  of  action,  and  will  generally  be  implied  from  their  mere 
utterance. 

But  if  the  words  were  spoken  in  the  exercise  of  a  social  duty, 
or  under  circumstances  which  prima  fade  show  that  they  were 
^  spoken  with  a  good  instead  of  a  bad  motive,  the  implication  of 

malice  does  not  arise,  or  is  considered  as  being  rebutted  by  proof 
of  the  occasion  of  the  publication,  and  must  be  made  out  by 
extrinsic  evidence.  (Grimes  v.  Coyle,  6  K  Hon.  801 ;  Faris  v. 
Starke,  9  Dana,  128;   Hart  v.  Reed,  1  B.  Hon.  166;  Parker  v. 

McQueen,  8  B.  Mon.  16.)    Ibid 447 

8.  The  plea  of  not  guilty  under  the  former  practice  imported 
more  than  a  denial  of  the  speaking  of  the  words  charged,  and 
under  it  it  might  be  shown  that  the  words  were  used  in  an  inno- 
cent sense  or  on  a  justifiable  occasion ;  but  evidence  of  the  truth 
of  the  charge  was  not  permitted.  (  Williams  v.  Green  wade,  8  Dana, 
482;  McG^  v.  Sodusky,  5  J.  J.  Marshall,  185;  Samuel  v.  Bond, 
LittelFs  Select  Cases,  158.)    Ibid..... : 447 

4.  How  ALL  DEFENSES  IN  SLANDEB  MAY  BE  PLEADED  IN  ONE  AN- 

SWEB. — Under  the  Code  the  defendant  may  in  his  answer  deny 
the  speaking  of  the  defamatory  matter  charged,  and  in  a  second 
paragraph  admit  the  publication  and  allege  its  truth,  and  in  still 
another  admit  the  words,  and  without  averring  their  truth  or 
fiedsity,  justify  by  alleging  such  facts  as  are  relied  on  to  excuse 
their  publication.    Ibid 447 

6.  WhEBE  the  ANSWEB   is   MEBELY   a   denial  OF   SPEAKING   THE 

WOBDS  CHABGED  nothing  is  admissible  in  evidence  which  tends 
either  to  prove  the  truth  of  the  charge  or  to  establish  a  defense 
on  the  ground  that  they  were  spoken  on  a  justifiable  occasion. 

(Townshend  on  Slander  and  Libel,  211.)    Ibid,,-. 447 

6.  Oath  pbesgbibed  by  an  unconstitutional  act. — It  is  not 
slander  to  charge  that  one  has  falsely  taken  an  oath  prescribed 
by  an  unconstitutional  and  void  act  of  the  legislature.  Burkett 
V.  McCarty 768 

SUPERSEDEAS-BONDS- 
1.  7%«  mrety  in  a  mpersedecu-bond  is  liable  to  the  surety  in  the  replevin- 
bond.    Kellarv.  Williams. 216 


Digitized  by 


Googk 


872  IKDEX.  [vdi-  ±. 

SURETIES— 

1.  SUBETIES   BftLSAfi£D  fiECATTdS  09  TRB  CX^TCSALMEKT  OF   ^ACTB 

)ntoM  THEM. — 7%e  009^^  i>f  a  ne^umal  hank^  never  having  executed 
bondy  was  47ttt%  of  fraud  and  embetdemcfd  of  the  ftradft  of  the  bank, 
the  disoovery  of  irhich  might  hate  been  effected  by  the  use  of 
dight  diligence  on  the  t>art  of  the  directorj.  They,  however, 
published,  in  accordance  #ith  law,  a  stutement  of  the  conditi<>n 
of  the  bank,  iflrom  irhi<$h  it  apfpeari  that  its  aflhitB  were  being 
prudently  and  honestly  administered,  and  from  whkh  the  public 
had  tiie  right  to  believe  that  the  cashier  Was  tm^worthy.  After- 
ward persons  Wlm  had  seen  t^k  report  became  sureties  on  the 
official  bond  of  the  cashier,  and  fbr  his  subs^uent  embeizlements 
were  sought  to  be  held  liable  thereon.  IMd^  that  Hie  sureties  had 
a  right  to  believe  that  the  directors  befote  publi^ing  thfe  state- 
ment made  some  investigation  of  the  condltiovi  (yf  the  bank,  and 
being  misled  or  deceived  by  th«  misrepresehtlitions  of  th«  pub- 
lished statement,  were  reteflSdd.  Graves,  Ac.  v.  The  lisbanon 
National  Bank %..,.. ....>.. ^.  &8 

2.  OoKOSALMBKT  Fltok  tB^  BUftBTlBB.— Persons  proposing  to  become 

sureties  to  a  torporation  for  the  good  conduct  and  fidelity  of  an 
officer  to  whose  custody  its  moneys  and  oHiet  valuables  are  to  be 
intrusted  have  a  right  to  be  treated  with  perfect  good  faith.  If 
the  directors  are  aware  of  secret  facts  materially  affecting  and 
increasing  the  obligation  bf  the  sureties,  the  latter  an»  Entitled 
to  have  these  fkcts  disclosed  to  them,  a  propet  opportunity  being 
presented.    Ibid 28 

8.  SuRETlfid  m  GENERAL  OFFICIAL  BOND  OF  SHERIFF  NOT  LIABLE 

^OR  Hid  DEFATTLT  IN  OOLLECTINO  TAXES.— ^e  sureties  on  tiie 
bond  executed  at  the  time  the  sheriff  is  inducted  into  office  are 
not  liable  for  his  default  as  collector  of  the  state  revenue  or  county 
levy  or  public  dues  of  the  county,  as  he  has  no  right  to  collect 
these  Until  he  has  Executed  other  bonds.  Anderson,  Slc  t. 
Thompson,  Ac 182 

4.  Sureties  in  bond  of  trustee  of  the  jury-fund  are  not  liable 

for  fUnds  coming  into  his  hands  after  the  expiration  of  his  term. 
(Section  10,  article  6,  Constitution  of  Kentucky ;  Stevens  v.  Wyatt* 
&c.,  16  B.  Mon.  542.)    Offutt  v.  Commonwealth... 212 

5.  Sureties  for  same  debt  by  different  obligations  are  co- 

sureties.— It  is  a  general  rule  of  equity  that  all  persons  liable 
as  sureties  for  the  same  debt,  though  by  different  obligations,  exe- 
cuted at  different  times,  are  regarded  as  co-sureties,  and  will  b^ 
compelled  to  contribute  to  the  payment  of  any  loss  that  a  co^swrety 
may  sustain  by  having  discharged  the  debt;  but  the  rate  does  not 
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apply  to  the  ea^e  wliere  some  are  lulvties  i*  a  ^lervin  and  oChefn 
ia  a  Buperfiiedeaa^bond,  as  the  liabilities  imposed  hj  the  respective 
bonds  are  of  difierent  natarea.    K^lar  v.  Williams. <.^....^,.v...  216 

6.  SUBETY  IN  A  8tri»ER8EDEA6-BOK»  BS  LIABLE  TO  THE  BUB5ETY  IK  THE 

EEPLEVIN-BOND — EQUITABLE  RIGHT  OF  SUBSTITUTION. — Execu- 
tion on  a  replevin-bond  was  stayed  by  a  supersedeas,  and  thereby 
discharged  the  lien  on  property  o^  the  debtor  of  sufficient  value 
to  satisfy  the  debt.  The  judgment  was  affirmed  on  the  appeal; 
and  the  original  debtot-  having  in  the  mean  time  become  insolvent, 
the  surety  in  the  replevin-bond  was  compelled  to  pay  the  debt. 

The  surety  was  entitled  to  be  suBsurruTED  to  tttE  Bights 
OF  THE  CREDITOR  and  recover  the  amount  so  paid  fiom  the  surety 
in  the  supersedeas-bond,  the  execution  of  which  had  prevented 
the  collection  of  the  debt  under  the  execution.  (Brandenburg 
V.  Flynn,  12  B.  Mon.  899;  !Patterson  v.  Pope,  6  Dana,  241.) 
Ibid 216 

7.  Bights  of  8UBEtie8  not  restricted  but  enlarged  by  the 

STATUTE.  —  8ection  8  of  chapter  97  of  the  Revised  Statutes, 
giving  a  surety  paying  a  debt  for  which  he  is  bound  as  such  the 
right  to  an  assignment  of  the  judgment,  was  not  intended  to  limit 
or  restrict  the  rights  of  sureties,  but  rather  to  enlarge  their  legal 
and  equitable  remedies,  and  the  equitable  doctrine  of  substitution 
is  in  no  way  affected  by  it.    Ihid..,..,,^ » 216 

8.  Sureties  on  the  bond  of  a  sheriff  are  liable  for  money 

collected  by  him  or  his  deputies  on  writs  of  execution  or 
other  process  upon  which  he  is  by  law  authorized  to  coerce 
payment. 

To  maintain  an  action  against  the  sureties  on  his  bond  the 
petition  must  state  such  facts  as  show  that  the  sureties  are  liable 
according  to  law.    GriiRth,  ftc.  v.  Oommonwealth  !^  use  of 

Hughes,  Ac 281 

%  Where  fee-bills  have  been  collected  and  R£TAtN£D  the 
PETITION  SHOULD  AVER  in  fiuch  adiou,  to  compel  the  sureties 
of  the  sheriff  to  pay  fhe  amount  thereof,  not  tnerely  that  t^e  fee- 
billd  were  distrainable,  but  that  they  were  in  his  hands  after  the 
1st  of  May  next  succeeding  the  tendering  of  the  services,  and 
within  three  years  after  they  were  distrainable,  and  that  thiey  had 
been  in  ^e  sheriff's  hands  ovet  six  months,  ot  that  he  had  col- 
lected them.     Ibid 281 

10.  No  DEMAND  is  NECESSARY  td  Maintain  much  action,  unless  the 
plaintiff  and  the  sheriff  reside  in  different  counties,  or  the  fifteen 
per  cent  intefrest  allowed  by  law  is  claimed.    Ibvl .....v.    .  281 
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11.  The  sheriff  is  liable  on  his  covenant  to  collect  and  account  for  fee- 
bills  he  has  received;  but  his  suretieB  are  not;  they  can  only  be 
made  liable  for  money  collected  on  writs  and  process  which  the 
law  makes  it  his  duty  to  take  and  collect    Ibid 281 

SUBVIVOB  OF  ACTIONS- 

1.  A  debtor's  bight  of  ACTIOlir  FOB  THE  BEOOTEBY  OF  PBOPEBTY 

EXEMPTED  FBOM  BXE0X7TI0K  or  its  value  does  not  on  his  death 
pass  to  his  personal  representative,  but  to  his  widow,  for  the  ben- 
efit of  herself  and  the  infant  children  residing  with  her.  Myers's 
administrator,  &c.  v.  Forsythe 9H 

TOWNS  AND  0ITIE8- 

1.  LeOISLATUBB    mat  BMPOWEB  municipal  0OBPOBATION8  TO  ES- 

TABLISH MABKET  BEOULATIOK8. — ^Thc  power  of  the  legislature  to 
delegate  to  municipal  corporations  the  right  to  establish  markets 
and  regulate  the  sale  and  purchase  of  marketable  articles,  and  to 
forbid  the  sale  or  purchase  of  such  at  other  than  the  market-places 
during  market-hours,  is  unquestionable. 

The  right  to  make  such  regulations  grows  out  of  the  general 
police  power  of  the  government,  and  unless  they  are  unreasonable 
or  oppressive  it  is  the  duty  of  the  courts  to  enforce  them. 

See  the  opinion  for  regulations  held  not  unreasonable  or 
oppressive,  or  in  conflict  with  public  policy.  City  of  Bowling 
Green  v.  Carson , 64 

2.  Where  one  did  hmineu  as  a  grtenrgrocer  under  a  Uoenee  from  the  city 

of  Bowling  Green,  it  was  subject  to  the  right  of  the  city  to  adopt 
reasonable  and  proper  regulations  for  the  good  of  the  general 
public.    Ihid 64 

8.  A  municipal  corporation,  owning  stock  in  a  bridge  company,  ap- 
pointed by  its  council  two  persons  to  cast  its  vote  in  a  meeting 
of  the  stockholders  of  the  bridge  company,  called  to  determine 
whether  certain  charter  amendments  should  be  accepted.  Held, 
not  essential  that  the  records  of  the  council  should  have  shown 
how  the  vote  of  the  city  was  to  be  cast  by  the  agents,  or  that 
their  vote  was  approved  by  the  council,  or  that  the  records  of  the 
bridge  company  should  have  noted  the  assent  of  both  the  agents 
in  casting  the  vote.  City  of  Covington  v.  Covington  &  Cincin- 
nati Bridge  Company 69 

4  Taxation  of  adjacent  pbopebty  fob  stbeet  impboybmbktb  in 
LotriSYiLLE  can  not,  under  the  charter  of  1870,  be  imposed  on 
real  estate  that  has  not  been  laid  out  into  squares.    The 
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TOWNS  AND  CITIES— (Continued.) 

ments  are  required  to  be  made  against  lots  forming  the  ^^ont 
fourth  of  a  square"  and  there  is  no  authority  given  to  tax  any 
realty  for  this  purpose  that  does  not  lie  within  a  tax-district  so 
formed.    Caldwell,  Ac.  v.  Rupert,  &c 179 

6.  Municipal  powers  op  taxation  must  be  steictly  gonbteued. 
Municipal  corporations  can  levy  no  taxes,  general  or  special,  upon 
the  inhabitants  or  their  property  unless  the  power  be  plainly  and 
unmistakably  given.  Such  cnUhority  is  wholly  statutory  and  must 
be  strictly  pursued,  and  this  rule  applies  to  assessments  for  local 
improvements.  (Dillon  on  Municipal  Corporations,  section  605; 
Kniper  v.  City  of  Louisville,  7  Bush,  699.)    Ibid 179 

6.  A  LIBERAL  COKSTRUCnON  WILL  NOT  BE  OITEN  THE  CITY  CHARTEB 

TO  ST78TAIN  THE  TAX. — While  the  charter  provides  that  ordinances 
shall  not  be  void  by  reason  of  a  failure  of  the  council  to  follow 
strictly  its  delegated  powers,  a  liberal  construction  will  not  be 
given  the  charter  to  enable  the  city  government  to  exercise  the 
power  of  taxation.    Ibid 179 

7.  What  M  a  *^ square" — Each  subdivision  of  territory  bounded  on  all 

aides  by  principal  streets  shall  be  deemed  a  square  within  the 
meaning  of  section  12  of  the  charter,  which  provides  that  street 
improvements  shall  be  made  ''  at  the  exclusive  cost  of  the  owners 
of  lots  in  each  fourth  of  a  square."  Unless  property  is  situated 
in  a  territory  so  bounded  it  can  not  be  deemed  any  part  of  a 
square,  and  can  not  be  assessed  for  adjacent  street  improvements. 
Ibid 179 

8.  The  ctty  shall  in  no  event  be  liable  for  the  cost  of  street 

IMPROVEMENTS  without  having  the  right  to  enforce  it  against  the 
property  receiving  the  benefit  thereof.  This  provision  in  the 
charter  applies  only  in  cases  where  the  city  has  authority  to 
make  the  improvements  at  the  exclusive  cost  of  those  owning 
the  property  benefited.    Ibid r...  179 

9.  Apportionment  of  cost  of  public  wells  and  cisterns  in 

Louisville. — Under  the  charter  of  the  city  of  Louisville  the 
€(eneral  Council  may  cnuse  wells  or  cisterns  to  be  dug  at  or  near 
the  intersection  of  streeU,  and  the  cost  thereof  may  be  apportioned 
among  the  owners  of  lots  fronting  the  public  ways  to  the  middle 
of  each  square  from  the  intersection  at  or  near  which  the  work  is 
located;  or  it  may  cause  wells  or  cisterns  to  be  dug  elsewhere  in 
the  public  streets  of  the  city  at  the  cost  of  owners  of  adjacent 
lots,  to  be  apportioned  in  any  equitable  mode  which  the  council 
may  prescribe  by  ordinance.  City  of  Louisville  v.  Osborne,  &c.  226 
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10.  Stbebt  improyemsnts  in  Louisville— Defective  work,  etc. 

The  city  council  is  the  sole  judge  of  the  manner  of  execution  and 
character  of  work  done  in  making  street  improvements,  and  when 
such  work  is  accepted  by  the  council  the  adjacent  lot-owners  can 
not  resist  the  collection  of  the  cost  thereof  on  the  ground  of  a 
defective  execution  of  the  work.    Murray,  &c.  v.  Tucker,  Ac.  240 

11.  Power  of  municipal  taxation  strictly  construed.  —  The 

power  of  municipal  corporations  to  make  street  improvements  at 
the  expense  of  the  acyaceut  lot-owners  is  derived  solely  from 
legislative  enactment,  uid  will  not  be  enlarged  by  implication  or 
construction,  but  will  be  strictly  construed.     Pnd 240 

12.  Contracts  can  not  be  altered  by  the  engineer.— The  city 

of  Louisville  aYone  has  the  power  under  its  charter  to  determine 
the  necessity  for  street  improvements  therein,  and  the  exercise  of 
this  power  can  not  be  delegated. 

In  making  such  improvements  the  contract  can  not  be  varied 
by  the  engineer  or  other  agent  of  the  council. 

No  such  variation  can  afterward  be  ratified  by  the  council  so 
as  to  create  an  obligation  on  the  part  of  the  lotowtier,  even 
though  such  alteration  and  the  improvement  be  to  his  advantage. 
Ihid 240 

18.  Cities  may  grant  way  to  railroads  through  streets. — ^The 
right  of  the  authorities  of  a  city,  with  legislative  warrant,  to 
permit  the  construction  and  operation  through  its  streets  of  rail- 
roads upon  which  trains  of  cars  are  propelled  by  steam  is  not  now 
an  open  question.  (Lex.  &  Ohio  Railroad  Co.  v.  Applegate, 
8  Dana,  289;  Wolfe  v.  Gov.  A  Lex.  B.  R.  Co.,  15  B.  Moo.  499; 
L.  A  F.  R.  B.  Co.  ▼.  Brown,  17  B.  Mon.  768;  Newport  &  Cin- 
cinnati Bridge  Co.  v.  Foote,  Ac.,  9  Bush,  264.)  Cosby,  &c.  v. 
Owensboro  A  Busaellville  R.  R.  Co. r. 288 

14.  To  WHAT  rsEB  8TRERT8  MAY  BB  PUT.— Owners  of  lots  bsrdering 
on  streets  hold  them  subject  to  the  right  of  .appn^Hfatioa  of  the 
street  to  such  public  uses,  promotive  of  commerce  and  business, 
as  the  general  good  of  the  city  or  town  may  require,  provided 
such  appropriation  is  not  iiHXXBpatible  with  the  ends  for  which 
the  street  was  established — as  a  public  way  for  foot-passengers, 
horsemen,  and  the  vehicles  in  ordiAary  use.    Ibid «. 288 

16.  Lot-owners'  interest  in  adjacent  street.— The  right  to  the 
use  of  a  street  is  an  incoqMreal  hereditament  legally  attached  to 
the  ground  oontigvo«s  thereto-^an  inctdeat  to  tLe  title  assured 
by  law — a  right  of  which  the^Hwnersof  mtck  contiguous  property 
can  aot  be  deprived  witho«ft  cottpenaation.    Ibid^^^,^.^ 288 
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16.  RlORT  OF  INMVIDUALfl  T&  ABATS  A  PVBXJC  N1JT8A1ICB.--Priv«te 

indiTidnals  fleekxng  relief  againflt  a  public  ntiifluice  BHet  show 
that  they  snfler  an  injury  distiiiet  from  that  anlJ^red  by  the 
gefM»ral  pnUic,  and  that  the  injury  is  one  that  the  public,  in  the 
promotion  of  the  general  imteresty  has  not  l&e  right  to  inflict 
upon  them  without  compeneation.    IM, 288 

17.  A  raibvad  emhanhment  waa  erected  in  the  middle  of  Lewifl  Street, 

Owensboroy  with  the  consent  of  the  city,  leaving  a  passway  on 
either  side  from  six  to  thirteen  feet  wide,  exclnmve  of  the  side- 
walk, such  that  vehicles  neeting  could  in  moat  places  pass  with- 
out difficulty.  Meid,  that  it  was  not  such  an  af^ropriaticin  of  the 
■tieet  aa  gave  the  ad^jaoent  lotowners  a  cause  of  action  against 
the  railroad  company.    Ilnd 288 

18k  The  faihtn  of  a  railroctd  oomptmy  to  provide  proper  orotemgs  in  a 
etreei  is  not  a  cause  of  action  in  favor  of  a  private  individual, 
unless  the  municipal  auth4>rities  have  refused  to  act    Ibid..,  288 

10.  Thx  DBPBBOiATioir  OF  THX  VALUS  OF  nioFEBTY  by  veasoa  of  the 
constraction  and  operation  of  a  railroad  through  an  adjacent 
street,  or  annoyance  from  noise  necessarily  attending  the  same, 
is  no  ground  for  an  action  by  the  lotowner,  nor  is  an  annoyance 
from  smoke  and  fire,  unless  he  is  damaged  by  their  actual  contact 
with  his  premises.     Ibid 288 

20.  The  title  and  possession  of  stbeets  are  in  the  public,  and 

it  alone  can,  by  its  representative,  the  municipal  authorities, 
maintain  an  action  for  recovery  of  possession  or  for  an  injury  to 
the  street.     lUd 288 

21.  The  legal  effect  of  a  dedication  must  be  determined  by  the 

terms  of  the  dedication,  and  not  by  the  intentions  of  the  dedi- 
cator in  making  it.  Blisabethtown,  Lexington  dc  Big  Sandy  B.  R. 
Company  v.  Combs 882 

22.  Uses  streets  may  be  put  to  and  riohts  of  adjacent  lot- 

ownbes. — ^There  is  a  large  class  of  eases  in  which  no  recovery  can 
be  had  for  ii\)uries  to  adjacent  property  from  the  construction  of 
public  improvements  in  the  streets  of  towns  and  cities,  the  lot- 
owner  holding  subject  to  the  right  of  the  public  to  use  the  streets 
for  any  purpose  not  inconsistent  with  the  uses  for  which  they  were 
dedicated ;  but  lot-owners  have  a  peculiar  interest  in  the  adjacent 
street,  which  neither  the  local  nor  general  public  have,  in  the 
nature  of  an  incorporeal  hereditament — a  franchise  the  right  to 
which  is  as  inviolable  as  the  property  in  the  lots  themselves. 
(Lexington  &  Ohio  R.  R.  Co.  v.  Applegate,  8  Dana,  294 ;  7  Ind. 
88;  7  Ohio,  217;  6  Peters, 481.)    Ibid 382 
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TOWNS  AND  CmES— (Oontmiied.) 

28.  Adjacent  loim>wnbb8'  right  of  actiok  aqaikst  pebsonb  ob- 
STBUcnNG  8TRRBT8. — ^If  an  appropiiatioii  of  a  street,  even  by 
legislative  and  municipal  sanction,  unreasonably  abridges  the 
right  of  adjacent  lot-owners  to  use  the  street  as  a  means  of  in^^eas 
and  egress,  they  are  thereby  deprived  of  a  property-right  without 
compensation,  and  an  action  will  lie  against  the  person  or  corpo- 
ration guilty  of  usurping  such  unreasonable  and  exclusive  use 
for  the  recovery  of  such  immediate  and  direct  damages  as  the 
owner  may  sustain.     Ibid 882 

24.  What  amouktb  to  ak  obstruotiok  of  a  stkebt  bt  a  railroad. 
Where  a  railroad  has  been  so  located  in  a  street  as  to  deprive  the 
owner  of  an  adjacent  lot  of  the  means  of  ingress  and  egress  to  and 
from  his  lot  with  ordinary  vehicles  on  either  side  of  the  road  when 
trains  are  passing  or  standing  in  the  street,  he  may  recover  from 
the  railroad  company  such  damages  as  he  has  thereby  sustained. 
Ibid 382 

26.  Damage  from  smoke,  boot,  or  fire  from  LOGOMonvES  thrown 

or  blown  into  or  against  adjacent  houses  in  such  case  will  entitle 
the  owner  to  recover  therefor.    Ibid 882 

20.  The  measure  of  damage  in  such  cases  will  be  the  diminution  of 
the  value  of  the  property  occasioned  by  these  circumstances,  and 
not  the  difference  between  the  value  of  the  property  before  and 
after  the  building  of  the  road.    Ibid 882 

27.  Single  recovery  for  entire  injury  where  permanent.— -In 

actions  for  injury  to  real  property  by  trespassers  the  plaintiff  can 
only  recover  compensation  for  the  injury  done  up  to  the  com- 
mencement of  the  action,  where  the  injury  is  not  permanent  and 
enduring  in  its  nature ;  but  where  it  is  permanent  and  continuing 
a  single  recovery  may  be  had  for  the  whole  injury  to  result  from 
the  acts  complained  of.     Ibid 882 

28.  A  CEMETERY  OR  GRAVEYARD  Can  not  be  Subjected  to  sale  to  pay 

for  improvements  on  streets  adjacent  thereto.  Louisville  v. 
Nevin,  Ac 649 

29.  The  act  of  April  9, 1873,  "  for  the  protection  op  counties, 

cities,  etc.,  subscribing  stock  in  railroads,  turnpikes,  and 
other  improvements,"  was  not  intended  as  an  amendment  to  the 
charter  of  any  corporation,  but  as  a  general  law,  and  has  no 
application  where  a  subscription  for  stock  in  a  corporation  for 
the  construction  of  a  railroad,  turnpike,  or  other  similar  public 
improvement  had  been  fully  consummated  before  the  passage  of 
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the  act.    (22  How.  364.)    Cumberland  &  Ohio  B.  R  Co.  ▼.  Judge 

of  Washington  County  Court 664 

80.  Where  there  is  danger  of  a  mibafpligatiok  of  funds  sub- 
scribed, a  court  of  equity,  and  it  seems  a  court  of  law,  should 
refuse  to  enforce  a  subscription  until  the  corporation  properly 
secures  the  appropriation  of  the  bonds  or  their  proceeds  in  accord- 
ance with  tiie  terms  of  the  subscription.    Ibid 564 

'  SI.  Liens  for  street  improvementb.— As  the  charter  of  1870  of  the 
city  of  Louisville  provides  for  suits  to  enforce  liens  for  the  cost  of 
street  improvements  without  prescribing  the  mode  of  procedure, 
the  legislature  will  be  presumed  to  have  intended  to  leave  the 
mode  to  be  regulated  by  the  general  laws  applicable  to  other  cases 
for  the  enforcement  of  liens.  Craycraft,  &c  v.  Selvage,  &c....  696 
82.  Squares. — The  charter  gives  the  city  power  to  improve  its  high- 
ways as  may  be  prescribed  by  ordinance,  and  the  council  may 
designate  in  the  ordinance  the  points  between  which  the  improve- 
ments shall  be  made.    Ibid, 696 

88.  Curing  defects. — No  error  in  the  proceedings  of  the  General 
Council  shall  exempt  the  lot-owners  from  payment  of  the  cost 
of  street  improvements  after  the  work  has  been  done  as  required 
by  ordinance  ^ r  by  contract;  but  the  council  or  the  courts  in 
which  suits  may  be  pending  shall  make  all  corrections,  rules, 
and  orders  to  do  justice  to  all  the  parties.    Ibid 696 

84.  City  not  liable  where  the  lot-owners  are— When  by  taking 
the  proper  steps  the  General  Council  can  make  an  improvement  at 
the  cost  of  the  owners  of  adjacent  property  its  powers  to  improve 
the  streets  may  be  executed  in  that  way,  and  the  city  can  in  no 
event  be  made  liable,  unless  it  will  have  the  right  to  proceed  to 
make  the  property-holders  liable.    Ibid 696 

86.  When  the  city  is  liable  for  cost  op  improvements. — But 
if  the  nature  or  ownership  of  the  adjacent  property  is  such  that 
no  steps  which  could  have  been  taken  would  have  rendered  it 
or  itSs  owner  liable,  then  the  city  must  pay  for  the  improvement, 
or  it  will  have  as  to  such  work  no  means  of  executing  its  general 
power  to  improve  all  stjeets.  (Caldwell  v.  Rupert,  10  Bush,  179; 
City  of  Louisville  v.  Nevin,  10  Bush,  549.)    Ibid 696 

86.  Persons  dealing  with  a  municipal  corporation  are  bound  at 
their  peril  to  know  that  the  contracts  made  by  the  officials  of  such 
corporation  are  made  in  the  mode  pointed  out  by  the  charter  and 
ordinances;  and  if  they  fail,  they  must  suffer  the  consequences. 
Ibid 696 
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Trustee  of  the  Jmiy-fot<i    Tmi^  and  Trustees. 

TRUSTEE  OF  THE  JURY-FUUDk— 

1.  The  tbbm  of  of^cs  of  mmrBs  or  tub  jusT-Finn)  can  not 

exceed  foar  y^^uie^  and  he  can  not  aet  as  sueh  oflioer  by  virtue 
of  lus  original  af^intment  and  qualification  after  the  expintion 
of  the  term.    Offutt  v.  Cowmouwealth ,^. 212 

2.  BuitETfES   Hr    BOKD  OF  ntHSTBB  OF  THE  JUBT-FUND   AEE   NOT 

LiABi/S  for  funds  coming  into  his  hands  aHe^  the  expiration  of 
his  term.  (Sec.  10,  art.  6,  CkuMtitntion  of  Kentucky;  Stevens  v. 
Wyatt,  Ac.,  le  B.  Mob.  642.)    Ibid 2i2 

8.  TBtraTBE  of  a  JVRY'VUKD  IB  AN  OFFIGBB  AUTHOBI8El>  TO  COLLECT 

AKD  BBCBTYE  FUBLIO  KOXTBTfl  within  the  meaning  of  section  1, 
article  12,  diapter  88,  of  the  Revised  Statutes,  and  may  be  pro- 
ceeded against  by  motion  in  the  fiscal  court  for  a  &ilnre  to  pay 
funds  in  his  hands  into  the  treasury,  as  required  by  law.  Oom- 
monwealth,  Ac.  v.  Jackson,  Ac 484 

TRUSTS  AND  TRUSTEES— 

1.  TBU8TEB8  MAT  8BTTLB  IN  GHAKOBBT.— The  trustee  of  an  express 

trust  may  make  his  stated  settlemento  before  the  chaaeellor  in  a 
proceeding  in  equity,  wid  when  hie  trust  lelatiOB  ahatl  cease  that 
court  has  the  same  power  in  the  aam^  proceeding  to  settle  finally 
his  accounts,  and  render  judgment  pireolnding  the  ce9hii  fue  trust 
from  asserting  claim  i^inst  him  in  any  other  court  In  such 
final  settlement  all  the  acoounto  of  the  trustee  and  allowances 
made  to  him  may  be  considered,  and  the  orders  confirming  his 
former  settlements  may  be  treated  as  interlocutory.  Clark  and 
wife  V.  Anderson 99 

2.  How  FAB  FOBMBR  6ETTLBMBKT8  MAT  BB  BBYISBD. — ^Bttt  in  the 

revision  of  the  former  settlemente  it  would  not  be  proper  to  dis- 
allow expenditures  or  investmenta  made  by  the  trastee  with  the 
approval  of  the  chancellor,  or  to  reject  evidences  of  such  ex- 
penditures accepted  by  him  at  the  time  as  suflcient,  unless  the 
expenditures  were  so  extravagant  or  the  investments  so  ill  advised 
as  to  raise  the  presumption  of  fraud,  or  unless  the  evidences  are 
directly  assailed  and  shown  to  be  false.    lind 99 

8.  Will  ook8tbitbi>— Tbitstee  of  bstatb  and  ouabdian  of  in- 
fant.— Testator  devised  property  to  A  in  trust  for  the  sole 
and  separate  use  of  the  daughter  of  the  testator,  and  in  the 
event  of  her  marriage,  free  from  the  control  of  her  husband,  and 
appointed  A  guardian  and  trustee  for  her,  commending  her  to  his 
fatherly  care  and  protection.  Held,  that  it  was  the  intention  of 
the  testator  that  A  should  as  to  the  estete  devised  be  the  trustee 
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with  power  to  manage  and  control  it»  and  as  to  the  person  of  the 
daughter  he  was  to  be  gnardian,  the  two  Offices  being  separate  and 

distinct    Ihid. , 99 

4.  Tbubtbe  inrsT  manaob  estatb  with  diliobnge. — A  trustee 
charged  with  the  management  of  the  estate  of  an  infant  benefi- 
ciary, and  allowed  compensation  for  his  services,  must  use  reason- 
able diligence  in  loaning  or  otherwise  investing  the  trust-funds 
so  as  to  realise  profit;  and  where  he  makes  use  of  the  funds  in 
trade  or  speculation  for  his  own  benefit  he  should  be  charged 
either  with  the  profits  actually  obtained  or  with  compound  in- 
terest (Jones  Y.  Fozall,  18  English  Law  and  Equity,  142.) 
Ibid 99 

6.  OBEATEB  DBQBEB  of  DIUGEirGE  BEQUISED  OF  PAID  TBU8TEE. — 

Where  a  trustee  is  treated  as  a  paid  agent,  and  has  undertaken 
the  trust  as  such,  his  accountability  both  as  to  the  preservation 
and  the  mansgement  of  the  estate  should  be  much  greater  than 
where  his  services  have  been  gratuitously  rendered.    Ihid 99 

6.  How  OFTEN  INTEBE8T  ooMPOUNDBD. — In  Compounding  interest  on 

trust-funds  used  by  the  trustee  for  his  own  benefit  he  should  be 
held  to  have  received  interest,  and  reloaned  it  as  often  as  a  pru- 
dent business  man  under  like  cireumstances  would  have  done 
with  his  own  estate,  and  rests  should  be  regulated  by  the  cireum- 
stances of  each  case.  Intervals  of  two  years  were  proper  in  this 
case.    Ibid. 99 

7.  On  funds  coming  to  the  hands  of  a  trustee  between  his  stated 

settlements  he  should  pay  interest  after  he  has  had  a  reasonable 
time  for  investment  Three  months  held  to  be  a  reasonable  time. 
Ibid 99 

8.  Afpbeoiatiok  of  cubbekct  in  the  hands  of  the  trustee  or  while 

loaned  out  by  him  inures  to  the  benefit  of  the  eeshU  que  tnui  and 
not  the  trustee.  Where  the  trustee  uses  the  trust-funds  for  his 
own  purposes  he  thereby  makes  himself  the  debtor  of  the  bene- 
ficiary,  and  must  pay  the  debt  with  lawful  money.    Ibid 99 

9.  Okb  ooHMifleiOK. — Where  funds  are  held  by  one  in  different  fidu- 

ciary capacities  he  will  not  be  entitled  to  more  than  one  commis- 
sion for  performing  a  single  duty  which  involves  no  additional 
laborer  responsibility.    Ibid ! 99 

10,  If  a  trustee  is  required  to  account  for  all  the  trust-estate,  including 
bonds  and  stocks,  as  money,  he  should  be  allowed  commission  on 
the  bonds  and  stocks  as  well  as  on  the  moneys  coming  into  his 

hands.    Ibid. 99 

Vol.  X.— 57 
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11.  PfiOFITS  OF  A  TRU8T-B8TATB   NOT  SUBJECT  TO  THE   TRUSPT. — "I 

hereby  deviae  all  the  rest  of  my  property,  both  real  and  personal, 
to  A,  in  trust  for  the  sole  and  separate  use  of  my  daughter  M, 
and,  in  the  event  of  her  marriage,  free  from  any  control,  inter- 
ferenoe,  or  liability  of  her  husband,  but  giving  her  the  separate 
control  and  use  of  the  same  as  though  she  was  unmarried."  Hddy 
that  the  principal  only  of  the  estate  was  devised  to  be  held  in 
trust  for  the  separate  use  of  the  daughter,  and  her  infancy  alone 
prevents  her  from  receiving  the  profits  arising  out  of  it,  and  her 

MARRIAGE  IN  INFANCY  DID  NOT  REMOVE  THIS  DISABILITY.     The 

accumulation  of  profits  during  her  infancy  does  not  become  part 
of  the  principal  of  the  trust-estate,  but  on  arriving  at  age  she 
will  be  entitled  to  receive  and  dispose  of  it  as  she  may  deem 
proper,  free  from  the  control  of  her  husband.    Ihvi 99 

12.  Removal  of  trustees. — ^Where  a  testator  has  selected  a  trustee 

to  execute  a  trust,  and  in  its  execution  he  proves  himself  honest, 
fiuthf\]l,  prudent,  and  skillful,  the  estate  should  not  be  taken  from 
his  hands,  even  though  unpleasant  relations  exist  between  him  and 
the  persons  interested,  and  another  competent  person  is  willing  to 
take  it  without  compensation.    llAd 99 

18,  The  mere  change  of  the  character  of  trust-property  from 

REAL  TO  PERSONAL  WILL  NOT  DESTROY  THE  TRUST,  or  change  the 

fiducial  relation  between  the  trustee  and  the  beneficiary.  Prather, 
&c.  V.  Weissiger,  &c 117 

14.  Constructive  notice  of  a  trust. — A  promissory  note,  made 
payable  to  one  as  ''trustee''  and  indorsed  in  blank  by  him  as 
"  trustee,"  bore  upon  its  face  such  evidence  of  a  trust  as  was  suffi- 
cient to  put  one  of  ordinary  prudence  on  inquiry,  and  to  raise  a 
presumption  of  constructive  notice  of  the  trust  such  as  would 
impose  the  duty  of  inquiry  as  to  its  character  and  limitations. 
(100  Mass.  382;  16  Wallace,  171.)    Ihid 117 

16.  If  a  depositary  of  a  rill  indorse  it  in  rreach  of  the  trdbt, 
the  indorsee  with  notice  of  the  breach  of  trust  can  acquire  no 
title  as  against  the  rightful  owner,  and  can  neither  sue  on  it  nor 
hold  it  against  the  owner.  (Byles  on  Bills,  225;  Miller  v.  Ed- 
wards, 7  Bush,  398.)     Ihvd. 117 

16.  That  one  of  the  benejldariea  who  indoned  the  note  in  bkmi  vnih  the 
truetee  is  estopped  to  deny  the  title  of  a  purchaser  for  value.  The 
decision  of  the  lower  court  to  this  effect  is  affirmed  by  an  equal 
division  of  the  Court  of  Appeals.    Ibid 117 
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TURNPIKES— 

1.  Turnpike  company  can  accept  conditional  subecription  of  stock  by 

county  court.  Mercer  County  Court  v.  Springfield,  Maxville  A 
Harrodsburg  Turnpike  Company 254 

2.  lAmiiaium  runs  against  a  stockholder  in  a  turnpike  company  as  to 

dividends  appropriated  by  the  corporation.    Ibid 254 

S.  Where  a  turnpike  company  abandons  a  material  part  of  its  road 
its  charter  may  be  forfeited  without  the  aid  of  a  statute.  Kenton 
County  Court  ▼.  Bank  Lick  Turnpike  Company 529 

4.  The  general  authority  of  a  railroad  company  to  condemn  a  right 
of  way  will  not  authorize  the  condemnation  of  a  highway  already 
constructed  by  authority  of  law,  running  longitudinally  there- 
with.   Ibid 529 

UNLAWFUL  CONTRACTS^  ' 

1.  Is  PABI  DELICTO. — Where  parties  are  equally  concerned  in  illegal 

agreements  or  transactions,  whether  mala  prohibita  or  mala  in  se^ 
courts  of  equity,  like  courts  of  law,  will  not  interpose  to  grant 
relief  to  either.  (Story's  Equity,  298;  11  Mass.  877;  Cowper,  792; 
Bibb  V.  Bibb,  17  B.  Mon.  807;  Brookover  v.  Hurst,  1  Met.  668.) 
Marksbury,  &c.  v.  Taylor,  &c 519 

2.  An  executed  contract  based  upon  illicit  BBXTTAL  COMlfEBC^ 

can  not  be  set  aside  at  the  instance  of  the  grantor  or  his  heirs 
at  law,  who  can  not  occupy  in- court  a  better  position  than  their 
ancestor  through  whom  they  claim.    Ibid. 519 

VARIANCE- 
1.  Vaeiancb— Individual  CONTRACT  alleged;  partnership  con- 
tract PROVEN. — In  an  action  on  an  alleged  individual  contract 
against  one  defendant  the  answer  denied  the  allegations  of  the 
petition,  and  on  the  trial  it  appeared  that  the  defendant  made 
the  contract  as  a  member  of  a  firm.  Held,  that  the  evidence 
fixed  a  liability  upon  the  defendant  by  reason  of  his  contract, 
whether  as  an  individual  or  member  of  the  firm,  and  that  the 
failure  to  declare  upon  it  as  a  partnership  liability  was  not  a 
ground  of  nonsuit. 

If  the  non-joinder  of  a  defendant  appears  on  the  face  of  the  petition, 
objection  must  be  made  by  demurrer. 

If  the  nonjoinder  of  a  defendant  is  made  to  appear  by  the  evidence 
when  it  does  not  appear  on  the  face  of  the  petition,  the  defect 
must  be  relied  on  in  the  answer;  otherwise  it  will  be  regarded  as 
waived.  (Albro  v.  Lawson,  18  B.  Mon.  642;  Civil  Code,  section 
123.)    Waits  V.  McClure 763 
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VERDICT— 

1.  Defective. PLEADINGS  are  cored  by  the  verdict  where  the  ftcti 

established  sustain  the  cause  of  action.  Esoott  A.  Son  t.  White, 
Ac 169 

2.  Blanks,  etc.— It  is  too  late  after  verdict  to  object  that 

blanks  in  the  petition  were  not  filled,  or  that  it  contained  re- 
dundant matter.  Elizabethtown  &  Paducah  Bailroad  Company 
V.  Pottiiiger  &  Bro 185 

&  Verdict  of  jury  in  will  case  to  be  treated  on  appeal  as 
verdicts  in  other  cases. — ^The  Qeneral  Statutes  requires  that 
the  Court  of  Appeals  shall  on  appeal  give  the  same  effect  to 
the  verdict  of  a  jury  in  a  will  case  as  is  given  in  other  civil  cases, 
and  repeals  that  part  of  section  519  of  the  Civil  Code  which  pro- 
vides that  the  Cburt  of  Appeals  shall  in  such  cases  try  both  law 
and  facts. 

When  a  jury,  under  proper  instructicms,  has  rendered  a  verdict 
for  or  against  a  will  it  will  not  be  disturbed  unless  palpably  against 
the  weight  of  the  evidence.  Broaddus's  devisees  v.  Broaddus's 
heirs. - 299 

VENDOB  AND  VENDEE>- 

1.  COnveyan<;e  must  be  accepted  by  the  grantee  to  become 
EFFECTUAL. — ^To  posB  the  fce-simplc  estate  in  land  the  conveyance 
must  not  only  be  executed  and  tendered  to  the  grantee,  but  must 
be  accepted  by  him.  Until  it  is  accepted  the  estate  remains  in 
the  grantor;  and  if  the  rights  of  one  of  his  creditors  intervene 
before  the  acceptance,  the  interest  acquired  by  such  creditor  will 
be  protected  against  the  claims  of  the  grantee  or  any  one  holding 
under  his  title.  (2  Washburn  on  Real  Property,  681.)  Common- 
wealth, See.  V.  Jackson,  Sec.. 424 

WAIVER- 

1.  Taking  personal  judgment  not  a  waiver. — ^When  the  title 

to  property  is  not  to  vest  in  the  purchaser  until  the  price  is  paid 
the  right  of  the  vendor  will  not  be  affected  by  his  recovering 
personal  judgment  against  the  purchaser  in  an  action  for  the 
price,  the  judgment  remaining  unsatisfied.  (Hilliard  on  Sales, 
p.  28.)    Vaughn,  Ac.  v.  Hopson « 887 

2.  The  right  to  make  a  motion  to  set  aside  an  indictment  is 

WAIVED  by  the  defendant  if  not  made  at  the  proper  time  and  in 
the  appropriate  mode.  (Criminal  Code,  sec  158.)  Commonwealth 
V.  Smith,  &c 476 
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Waiver — Warehousemen. 

WAIVEKr-(CJontinued.) 
8.  Waiyeb  of  hombstead  EXEMFnoK.— The  homestead  right  may 
be  waived  by  a  conyeyance  by  husband  and  wife,  purporting  to 
convey  the  whole  estate,  and  without  limitation  either  in  the 
deed  or  the  certificate  of  the  fem^s  acknowledgment;  but  if  it 
appear  in  either  that  she  only  relinquished  her  dower,  it  will 
not  be  a  waiver  of  the  homestead  right.  Bobbins,  Ac  v.  Cook- 
endorfer,  Ac 629 

WAREHOUSEMEN— 

1.  Warehousemen's  begeipts  are  transferable  by  indorsment  in 

blank  or  by  special  indorsement,  and  with  like  effect  and  remedy 
as  bills  of  exchange.  (Act  of  1869.)  Greenbaum  Brothers  &  Co. 
V.  Megibben 419 

2.  Warehousemen's  liens  and  encumbrances  upon  goods  must  be 

set  forth  and  explained  in  their  receipts  given  for  the  same. 
lUd 419 

S.  A  warehouseman  sold  fifty  barrels  of  whisky,  and  took  the  pur- 
chaser's note  at  four  month's  for  the  price,  and  gave  to  him  a 
receipt  for  the  same,  deliverable  on  return  of  the  receipt  and 
payment  of  storage  and  charges.  The  receipt  was  indorsed  by 
the  purchaser  to  an  ini^ocent  holder  as  collateral  to  secure  a  loan 
of  money  obtained  on  the  faith  of  the  receipt  The  fonr-nionths' 
note  not  being  paid,  the  warehouseman  refused  to  deliver  the 
whisky  on  the  return  of  his  receipt  and  tender  of  storage  and 
charges.  The  suit  of  the  innocent  holder  of  the  receipt  having 
been  transferred  to  equity — Hdd,  that  the  whisky  should  be  sold 
and  proceeds  applied  first  to  the  payment  of  the  loan,  and  the 
balance,  if  any,  to  the  payment  of  the  warehouseman's  debt 
against  the  purchaser  of  the  whisky. 

It  was  immaterial  whether  the  purchaser  of  the  whisky  acted 
fraudulently  or  not,  as  the  receipt  was  negotiable,  and  for  a  valu- 
able consideration  had  passed  into  the  hands  of  an  innocent 
holder.    Ibid 419 

4.  Warehouseman's  receipt— Constructtvb  delivery.— The  de- 
livery of  a  warehouseman's  receipt  for  property  in  store  is  a  sym- 
bolic delivery  of  the  property  itself  to  the  purchaser,  and  passes  to 
him  the  title  and  constructive  possession,  and  the  warehouseman 
becomes  his  bailee.  (Burton  v.  Lurgan,  40  111.  325;  Gibson  v. 
Stevens,  8  How.  400;  How  v.  Barker,  8  Oal.  614;  National  Bank 
y.  Walbridge,  19  Ohio  St.  Rep.)  Newcomb,  Buchanan  &  Co.  v. 
Cabell,  &c 460 
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Wills. 
WILL&- 

1.  OONSTBUOTION    OP    A    WILL  —  PbBPETUITY  —  **  SUEVIVOBS." — A 

testator  devised  to  each  of  his  children  and  his  heirs,  through 
trustees,  certain  described  real  estate,  with  the  restriction  that  it 
should  not  "be  sold  under  any  pretext  either  by  a  court  of 
chancery  or  any  act  of  the  legislature,"  and  that  "  if  either  of 
the  aforesaid  legatees  die  without  issue,  the  portion  which  he  or 
they  were  entitled  to  is  to  go  to  the  surviyors  equally."    Bisid, 

1.  This  was  not  an  attempt  to  create  a  perpetuity  which 
would  be  void  by  statute,  but  merely  a  restriction  on  the  power 
of  alienation  by  the  life-tenants,  and  to  secure  the  remainder  to 
the  descendants  of  the  testator. 

2.  The  devisees  named  each  took  a  life-estate  in  the  tract  set 
apart  to  him,  and  at  his  death  his  issue  would  be  entitled  to  the 
remainder  in  fee-eimple ;  but  in  case  either  should  die  without 
issue  his  portion  would  go  to  the  surviving  devisees.  The  chil- 
dren of  a  deceased  devisee  therefore  took  no  part  of  the  interest 
of  another  devisee  dying  subsequently  without  issue.  Best  v. 
Conn,  &c 86 

2.  Undue  influence. — See  opinion  for  facts  held  insufficient  to 

show  undue  influence  over  a  testator,  or  mental  incapacity  to 
make  a  will.    Broaddus's  devisees  v.  Broaddus's  heirs 299 

8.  Mental  capacity  to  make  a  will — Unequal  disposition. — 
In  determining  the  question  of  mental  capacity  to  make  a  will 
an  instruction  to  the  jury  that  "  Gross  inequality  in  the  pro- 
visions of  a  will,  where  no  reason  for  it  is  suggested  in  the 
will  or  otherwise,  requires  satisfactory  evidence  that  it  was  the 
full  and  deliberate  offspring  of  a  rational,  self-poised,  and  clearly 
disposing  mind,"  is  misleading,  and  calculated  to  divert  the 
minds  of  the  jury  from  the  issue  of  mental  capacity  to  that  of 
the  inequality  of  the  various  devises. 

If  a  testator  has  the  requisite  capacity  to  make  a  will,  he  may 
dispose  of  his  estate  as  he  deems  proper,  and  an  unequal  dispo- 
sition is  only  a  circumstance  to  be  considered  in  connection  with 
other  facts  bearing  on  the  question  of  mental  capacity.     lb,  299 

4.  Verdict  of  jury  in  will  case  to  be  treated  on  appeal  as 
verdicts  in  other  cases. — The  General  Statutes  requires  that 
the  Court  of  Appeals  shall  on  appeal  give  the  same  effect  to  the 
verdict  of  a  jury  in  a  will  case  as  is  given  in  other  civil  cases, 
and  repeals  that  part  of  section  519  of  the  Civil  Code  which  pro- 
vides that  the  Court  of  Appeals  shall  in  such  cases  try  both  law 
and  facts. 


Digitized  by 


Googk 


▼OL.  X,]  INDEX.  887 

Wills— WiiBMf. 

WILLS-{Oontinaed.) 

When  a  jury,  under  proper  instmctionfly  has  rendered  a  vei^ 
diet  for  or  against  a  will  it  will  not  be  disturbed  unleas  palpably 
against  the  weight  of  the  evidence.     Ibid 299 

6.  A  NEW  TBIAL  WILL  BE  AWABDED  OH  THE  BEYEBSAL  OF  A  WILL 

GABB  by  the  Ck>urt  of  Appeals,  except  where  there  is  no  evidence 
to  sustain  the  verdict,  when  it  will  be  ordered  to  be  probated  or 

rejected  without  further  proceedings.    Tbid « 299 

6.  New  pboiosb  to  pat.— Where  a  testator  in  his  will  instructed 
his  executor  to  pay  a  certain  debt  barred  by  limitation,  but  not 
to  pay  interest  thereon,  it  was  not  a  new  promise  to  pay  the 
whole  debt,  and  only  the  principal  can  be  recovered.  McDonald's 
ex'r  V.  UnderhilFs  ex'r 684 

WITNESS— 

1.  The  testimony  of  a  deceased  wrrinsBB  giyen  at  a  fobheb 

TBIAL  of  the  same  case  and  same  issue  between  the  same  parties 
is  competent  evidence  on  a  subsequent  triaL  Kean  v.  Common- 
wealth   190 

2.  PBOOF  that  the  FAMILT  OB  associates  of  a  WITNESS  ABE  IN 

BAD  BEFUTE  is  inadmissible  to  impeach  his  character.    Ibid,.  190 

8.  The  distbibittee  of  an  estate  is  not  a  competent  witness 

FOB  the  administbatob  OF  HIS  INTESTATE  in  au  action  in  the 

name  of  the  administrator  against  the  administrator  of  another 

deceased  person.    Manion's  adm'r  v.  Lambert's  adm'x 296 

4.  The  fobmeb  law  is  unchanged  in  that  all  persons  are  incom- 
petent to  testify  against  an  administrator  as  to  facts  occurring 
before  the  death  of  the  decedent  who  were  incompetent  prior  to 

the  enactment  of  this  law.    Ibid .'. 296 

6.  The  becobd  mttst  show  the  ebbob. — When  a  court  has  refused 
to  permit  a  witness  to  answer  a  question  the  Court  of  Appeals 
can  not  consider  the  refusal  prejudicial,  unless  it  is  shown  what 
the  witness  was  expected  to  state  in  answer  to  the  question. 
Ibid 296 

6.  In  impeaching  a  witness  his  character  before  as  well  as  at  the 

time  he  is  called  to  testify  may  be  proven.    Ibid, 296 

7.  Competenct  of  witnesses— Intebest.— No  case  can  arise  where 

one  party  to  an  issue  is  allowed  to  testify  as  to  matter  affecting 
his  adversary,  and  the  latter  is  not  permitted  to  testify  as  to  the 
same  matter.    Love  v.  Cummings. 678 
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Consideration , 787 

Constitutional  Law 787 
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